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To  the  Legislature: 

We  have  tlie  honor  to  submit  herewith  a  revised  draft  of 
the  Civil  Practice  Act,  Civil  Practice  Bules  and  Consolidated 
La^s,  reported  to  the  legislature  April  1,  1915. 

This  report  contains  the  legislation  enacted  since  the  previous 
report  of  the  board  including  the  legislation  of  1918  and  brings 
the  report  down  to  January  1st,  1919. 

The  principle  of  regulating  procedure  by  a  short  practice  act  and 
rules  of  court  recommended  by  the  board  in  its  previous  report 
has  been  approved  by  the  State  Bar  Association,  the  Association 
of  the  Bar  of  the  City  of  New  York,  the  New  York  County  Law- 
yers' Association  and  by  other  bar  associations  of  the  state. 

The  intermingling  of  substantive  and  adjective  law  in  the  code 
of  civil*  procedure  and  the  intricate,  ambiguous  and  obscure 
phraseology  of  its  provisions  makes  impossible  a  satisfactory  revi- 
sion without  the  rewriting  of  nearly  all  of  its  practice  provisions. 
The  evils  inherent  in  our  present  system  of  practice  and  the 
defects  of  the  code  of  civil  procedure  cannot  be  eradicated  by  a 
mere  shifting  of  the  provisions  of  the  code  and  a  patchwork 
amendment  of  some  of  its  provisions. 

An  actual  revision  of  the  practice  along  the  lines  proposed  by 
the  board  with  the  removal  of  substantive  provisions  to  consoli- 
dated laws  is  absolutely  necessary  to  a  complete  reform. 

The  board  prepared  a  rearrangement  of  the  practice  provisions 
of  the  code  in  1914  and  found  that  the  material  was  only  useful 
as  the  hasiB  for  working  out  its  present  plan. 
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The  principle  underlying  thia  report  of  the  board  and  its 
earlier  report,  of  a  short  practice  act  and  rules  of  court,  is  that 
along  which  procedural  reform  is  being  carried  on  in  the  states 
of  the  Union  where  the  subject  is  under  consideration. 

In  presenting  this  report  the  board  reaffirms  and  emphasizes  the 
two  fundamental  principles  upon  which  its  former  report  was 
based,  to  wit, 

1.  The  r^ulation  of  procedure  by  a  short  practice  act  and  rules 
of  court. 

2.  The  separation  of  procedure  and  substantive  matter  and  their 
regulation  by  separate  statutes  or  rules. 

The  time  when  the  civil  practice  act  becomes  operative  if 
adopted,  to  wit,  July  1,  1920,  has  been  placed  sufficiently  far 
ahead  to  enable  (1)  the  proposed  convention  to  revise  the  rules 
and  (2)  the  legislature  to  revise  the  distribution  of  substantive 
matter  in  the  consolidated  laws  before  the  new  practice  takes 
•Sect 

The  civil  practice  act  does  nx)t  apply  to  courts,  actions  or  pro* 
eeedings  regulated  by  other  statutes,  but  the  act  can  be  extended 
to  soch  courts,  actions  and  proceedings  whenever  the  legislature 
shall  deem  it  advisable  to  so  provide. 

Eeference  is  nmde  to  the  former  report  of  the  board  for 
explanatory  note&  of  changes  made  in  the  practice. 

In  the  preparation  of  this  report  we  have  bad  the  assistance  of 
Mr.  Justice  Rodenbeck. 

We  respectfully  recommenxl  the  adoption  of  the  report  and  the 
enactment  of  legislation  necessary  to  give  it  effect 

JOHN  G.  MILBURN,  Chairman,       ' 
ADELBERT  MOOT, 
CHARLES  A.  COLLIN, 

Board  of  Statutory  Consolidation, 

Dated  February  1,  1919. 


CONTENTS  OF  REPORT 

1919    . 


Part      I-    Procedure.  page 

Civil  Practice  Act 9 

Civil  Practice  Rules 19 

Part  II.    Substantive  Law. 

Consolidated  Laws 117 

[51 


PART  I 


PROCEDURE 


CIVIL  PRACTICE  ACT 


1919 

[7] 


CIVIL  PRACTICE  ACT 


1919 


The  Peo}>le  of  the  State  of  New  York,  represented  ni  Senate 

of  the  state  of  New  York. 

TTte  People  of  the  State  of  New  Yorh,  represented  m  Senate 
and  Assembly,  do  enact  as  follows; 

§  1.  Name  and  application.  This  act  shall  be  known  as  the§§  1-5 
"  Civil  Practice  Act ",  and  the  rules  adopted  herewith  or  hereunder 
shall  be  known  as  the  ^' Civil  Practice  Rules",  and  sudi  act  and 
rules  shall  apply  to  and  govern  the  civil  practice  in  all  of  the 
courts  of  the  state  except  as  in  such  act  or  rules  or  in  other  statutes 
expressly  provided. 

§  2.  Rules  of  court  annexed  to  act.  The  rules  adopted  herewith 
shall  constitute  the  rules  of  procedure  in  the  courts  governed  by 
the  Civil  Practice  Act  until  abrogated,  suspended  or  amended  as 
herein  provided. 

§  3.  Eeserved  power  of  court  or  judge.     Courts   and  judges 

within  their  respective  jurisdictions  shall  have  the  power,  though 
not  expressly  conferred  by  statute  or  rules,  necessary  to  the 
determination  and  enforcement  of  the  rights  of  the  parties  in 
actions  or  proceedings  pending  before  them. 

§  4.  One  form  of  proceeding  called  an  "  action  ".  There  shall  be 
but  one  form  of  proceeding  imder  this  act  in  the  courts  subject 
thereto,  which  shall  be  called  an  "action";  but  proceedings  not 
in  the  form  of  actions  specially  regulated  by  other  statutes  are 
preserved  and  shall  be  called  "  special  proceedings ". 

§  5.  Convention  to  make  ruloi.  Within  thirty  days  after  this 
act  shall  take  effect  and  every  five  years  thereafter  the  justices  of 
the  appellate  division  in  each  department  shall  meet  and  elect 
justices  of  the  supreme  court  in  each  judicial  district,  other 
than  those  sitting  in  any  appellate  division,  shall  meet  and 
elect  from  their  number  one  delegate,  and  shall  desi^iate  from 
members  of  the  bar  of  not  less  than  fifteen  years  standing  in 
e^ch  judicial   district,  one  delegate.      These  delegates  and  their 
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f§  6-9  successors  shall  consfitute  a  convention  for  the  purposes  herein- 
after  stated  and  shall  serve  for  five  years  without  compensation. 
Within  thirty  days  after  such  election  or  designation,  on  the  call 
of  a  majority  of  the  presiding  justices  of  the  appellate  divisions, 
the  convention  shall  meet  at  Albany  and  at  least  once  in  five  years 
thereafter,  or  from  time  to  time  on  the  call  of  a  majority  of  the 
presiding  justices  of  the  appellate  divisions.  The  convention 
shall  have  power  at  any  meeting  to  fill  vacancies  for  unexpired 
terms.  It  shall  have  power  to  make  and  amend  rules  of  procedure 
not  inconsistent  with  law  which  shall  be  published  to  take  effect 
as  the  convention  may  prescribe.  The  justices  of  the  appellate 
division  of  each  judicial  district  may  adopt  rules  not  inconsistent 
with  the  civil  practice  rules  to  govern  the  practice  in  their 
respective  courts.  The  justices  of  the  supreme  court  of  each 
judicial  district  may  adopt  rules  not  inconsistent  with  the  civil 
practice  rules  to  govern  the  practice  in  their  respective  courts. 

§  6.  Histakeft,  irregularities  and  defects.  At  any  stage  of  an 
action  or  a  special  proceeding,  including  an  appeal,  a  mistake, 
irregularity  or  defect  may  be  corrected  or  disregarded  in  the  disr 
cretion  of  the  court,  provided  that  a  substantial  right  of  a  party  is 
not  thereby  affected. 

§  7.  Mistakes  in  venue,  remedy  or  procedure.  No  action  or  pro- 
ceeding shall  fail  or  be  dismissed,  if  jurisdiction  exists,  on  the 
ground  of  a  mistake  in  the  venue,  remedy  or  procedure,  or  of  the 
misjoinder,  nonjoinder  or  defect  of  parties,  or  of  the  misjoinder  of 
causes  of  action;  but  in  such  cases  the  court  may  retain  juris- 
diction and  upon  such  terms  as  may  be  just  grant  such  relief 
as  may  be  proper  or  necessary. 

§  8.  Transfer  of  actions  erroneously  brought  at  law  or  in  equity. 

An  action  for  equitable  relief  shall  not  be  dismissed  because  the 
proper  remedy  is  at  law  and  an  action  at  law  shall  not  be  dis- 
missed because  the  proper  remedy  is  for  equitable  relief,  but  the 
action  shall  be  transformed  by  suitable  amendments  and  upon  such 
terms  as  may  be  just. 

§  9.  Amendments  generally.  The  court  may  at  any  time,  in 
furtherance  of  justice,  upon  such  terms  as  may  be  just,  permit 
parties  to  be  dismissed  or  new  parties  to  be  added,  or  any  process, 
proceeding,  pleading  or  record  to  be  amended,  or  new  or  supple- 
mental matter  to  be  set  forth  in  an  amended  or  supplemental 
pleading. 
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§  10.  Consolidation  and  severanoe  of  actions.    Actions  tnay  be  §§  10-15 
consolidated  or  severed,  without  prejudice  to  a  substantial  right, 
upon  such  terms  as  may  be  jnst. 

§  11.  Conrt  terms  and  orders.  The  courts  shall  always  be  open 
for  the  transaction  of  businoss.  A  term  of  court  shall  continue 
until  a  succeeding  term  is  commenced  although  the  court  is  not 
actually  in  session.  A  "  stated  term  "  of  court  is  the  period  desig- 
nated for  the  term  and  during  which  the  court  is  actually  in  ses- 
sion. Trial  terms  shall  be  designated  as  "  jury  terms  "  and  "  court 
terms".  Terms  for  the  hearing  of  motions  shall  be  known  as 
"motion  terms".  An  order  whether  made  by  a  court  or  a  judge 
shall  be  of  the  same  form  and  effect.  Unless  otherwise  expressly 
provided,  an  order  authorized  to  be  made  by  the  court  may  be 
made  by  a  judge  thereof. 

§  12.  Orders  and  judgments.  An  interlocutory  direction  of  the 
court  or  of  a  judge  in  an  action  shall  be  known  as  an  order  and  a 
final  determination  shall  be  known  as  a  judgment. 

§  13.  System  of  filing,  docketing  and  indexing  papers.    So  far  as 

practicable  a  uniform  system  of  filing,  docketing  and  indexing 
papers  in  actions  and  special  proceedings  shall  be  provided  by 
rules. 

§  14.  Extensions  of  time.  The  court  may  extend  the  time 
within  which  a  proceeding  in  an  action  or  a  special  proceeding 
may  be  taken  except  that  a  court  or  a  judge  is  not  authorized 
to  extend  the  time  fixed  by  law  within  which  to  commence  an 
action,  or  to  take  an  appeal,  or  to  apply  to  continue  an  action 
when  a  party  thereto  has  died,  or  has  incurred  a  disability;  or 
the  time  fixed  by  the  court  within  which  a  supplemental  complaint 
is  to  be  served  in  order  to  continue  an  action;  or  within  which 
an  action  is  to  abate  unless  it  be  continued  by  the  proper  parties. 
When  a  party  entitled  to  appeal  from  a  judgment  or  order  or  to 
move  to  set  aside  a  judgment  for  error  in  fact,  dies  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken  or 
the  motion  to  be  made  by  the  heir,  devisee  or  personal  representa- 
tive of  the  decedent  at  any  time  within  four  months  after  his 
death. 

§  15.  Submission  of  controversies.  The  civil  practice  rules  shall 
provide  for  the  time,  form  and  maimer  of  submitting  controversies 
upon  an  agreed  state  of  facts  or  otherwise  and  may  also  provide 
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§§  16-22  for  a  method  for  a  declaration  of  the  rights  of  parties  either  alone 
or  with  other  relief. 

§  16.  Joinder  of  causes  of  action.  Any  causes  of  action  may  be 
pleaded  in  the  same  complaint  and  any  counterclaim  or  defenses 
may  be  pleaded  in  the  same  answer.  .  The  court  may  order  any  of 
the  issues  to  be  severed  or  stayed  or  one  or  more  issues  to  be  tried 
separately  prior  to  the  trial  of  any  other  issues  in  the  case  or  may 
make  any  other  order  with  respect  thereto  as  may  be  necessary. 

§  17.  Joinder  of  parties.  All  persons  having  or  claiming  to 
have  an  interest  in  the  subject  of  an  action  or  a  special  proceed- 
ing or  a  counterclaim,  whether  joint,  several  or  in  the  alternative, 
may  be  joined  as  plaintiffs  or  defendants.  When  the  question  is 
one  of  common  or  general  interest  to  many  persons  constituting  a 
class  so  numerous  as  to  make  it  impracticable  to  bring  them  bdfore 
the  court,  one  or  more  may  sue  or  defend  for  the  whole.  The 
people  of  the  state  may  be  made  a  party  defendant  in  actions  or 
special  proceedings  affecting  real  property  in  which  the  people  have 
an  interest.  The  court  may  proceed  in  a  cause  without  dismiss- 
ing parties  or  bringing  in  new  parties  if  it  can  do  so  without 
prejudice  to  the  parties  before  it,  may  order  a  separate  trial  as  to 
any  party  or  take  such  other  course  as  may  be  proper. 

§  18.  Aotion  to  be  brought  in  name  of  real  party  im  interest. 

Every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  but  an  executor,  administrator,  guardian,  or  trustee  oi  an 
express  trust,  or  a  party  with  whom  or  in  whose  name  a  contract 
has  been  made  for  the  benefit  of  another,  or  a  party  expressly 
authorized  by  statute,  may  sue  in  his  own  name  without  joining 
with  him  the  party  for  whose  benefit  the  action  is  brought. 

§  19.  Short  forms.  The  civil  practice  rules  shall  prescribe 
short  forms  for  pleadings  and  other  papers  to  be  used  in  actions 
and  special  proceedings. 

§  20.  Demurrer  abolished.  Objections  to  pleadings  raising 
questions  of  law  shall  be  taken  by  motion  or  in  the  answer  or  reply. 

§  21.  Service  of  proccis.  The  civil  practice  rules  shall  pre- 
scribe how  personal  service  of  process  and  other  papers  and 
service  other  than  personal  shall  be  made,  and  vest  in  the  courts 
the  power  to  determine  in  particular  cases  the  most  suita])le  man- 
ner of  such  service. 

§  22.  General  motion.  The  civil  practice  rules  may  provide 
for  a  general  motion  by  either  or  both  parties  to  an  action  or 
special  proceeding  resi>octing  any  and  all  matters  of  procedure 
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properly  determinable  before  the  trial  of  the  action  or  proceeding  §§  23-24 
and  in  preparation  therefcnr;  and  that  aubsequent  motions  relat- 
ing to  such  matters  shall  be  entertained  only  in  the  discretion  of 
the  eourt  and  upon  suitable  terms. 

§  23.  Admiasioiit.  A  party  may  give  notice  in  writing  that  he 
admits  for  the  purposes  of  the  case  the  whole  or  any  part  of  a 
claim  or  defense.  A  party  may  in  writing  not  later  than  nine 
days  bef oi»  the  day  for  which  notice  of  trial  or  hearing  has  been 
given  call  on  a  party  to  admit  for  the  purposes  of  the  oase  any 
specific  facts.  A  party  may  at  any  time  before  trial  or  hearing 
call  upon  a  party  to  give  a  written  admission  of  the  genuineness 
of  any  documents.  Any  admission  thus  made  may  be  used  on  a 
subsequoit  trial  but  may  not  be  used  against  the  party  making  it 
on  any  other  occasion  or  in  favor  of  any  other  person ;  and  a  with- 
drawal of  sufih  admission  may  be  permitted  by  the  court  upon  such 
terms  as  may  be  just.  In  case  of  the  refusal  or  neglect  to  accept 
or  to  make  such  admission  within  four  days  after  the  notice  has 
been  given,  or  within  such  further  time  as  may  be  allowed  by  the 
court,  the  expraise  of  proving  such  claim  or  defense,  facts  or  docu- 
ments, shall  be  imposed  upon  the  party  thus  neglecting  or  refusing 
if  the  court  shall  so  direct. 

§  24.  Evidence  before  trial.  In  an  action  or  a  special  proceed- 
ing, upon  proof  showing  grounds  therefor  and  upon  such  notice 
and  terms  as  may  be  just,  the  eonxt  or  a  judge  thereof  in 
whidi  the  action  or  special  proceeding  is  pendiog  or  is  expected 
to  be  brought  or  a  county  judge  of  the  county  where  the  action 
or  proceeding  is  triable,  may  at  any  time,  subject  to  the  civil 
practice  rules,  grant  an  order  (1)  for  the  perpetuation  of  the 
testimony  of  a  witness;  (2)  for  the  examination  of  a  party  or 
prospective  party  or  of  a  witness  or  prospective  witness  including 
a  prisoner  at  the  place  of  his  confinement;  (3)  for  the  disclosure, 
verified  by  affidavit,  of  any  books,  papers,  photographs,  docu- 
ments, articles  or  property  which  are  or  have  been  in  his  pos- 
session or  control  relating  to  any  matter  in  question  therein; 
(4)  for  the  production,  verified  by  affidavit,  of  such  books,  papers 
or  documents;  (6)  for  the  inspection  of  such  books,  papers  or 
documents  and  the  making  of  copies  or  photographs  thereof; 
(6)  for  copies  of  any  entries  in  such  books,  papers  or  documents, 
verified  by  affidavit  and  (7)  for  any  other  similar  relief  which 
may  be  just.  Any  person  failing  to  comply  with  an  order  made 
under  this  section  may,  in  the  discretion  of  the  court,  he  punished 
as  for  a  contempt  and  in  such  other  manner  as  the  rules  shall 
provide. 
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§§  25-34  §  25.  Early  trial.  Any  action  or  special  proceeding  may  be 
advanced  for  an  early  trial  or  hearing  for  sufficient  reasons  with- 
out regard  to  the  date  of  issua 

§  26.  Exception  to  ruling.  A  timely  and  suitable  objection 
without  an  exception  is  sufficient  for  a  review  of  any  ruling  in 
any  court. 

§  27.  BismiBsal  of  complaint  or  counterclaim.    The  dismissal  of 

a  complaint  or  counterclaim  or  of  a  special  proceeding  or  of  any 
cause  of  action  before  or  after  a  trial  shall  be  deemed  to  have  been 
upon  the  merits  unless  otherwise  stated. 

§  28.  Jndgpoient  generally.  A  judgment  or  final  order  may  be 
rendered  in  favor  of  any  party  at  any  stage  of  an  action  or  special 
proceeding  including  an  appeal  as  to  all  or  part  of  the  causes 
of  action  and  in  case  of  a  judgment  or  order  as  to  a  part  only,  the 
action  or  special  proceeding  may  be  continued  as  to  the  remain- 
ing issues. 

§  29.  Submission  of  issnes  to  jury.  Issues  of  fact  shall  be  sub- 
mitted to  a  jury  in  such  manner,  so  far  as  practicable,  that  upon 
a  new  trial  they  need  not  be  submitted  again  to  a  jury. 

§  30.  Summary  judgpnent.  The  civil  practice  rules  shall  pro- 
vide, so  far  as  practicable,  for  summary  relief  against  frivolous 
or  sham  pleadings  and  for  summary  judgment  upon  motion  in 
any  case. 

§  31.  Judgpnent  upon  notice  of  claim  upon  summons.  The  civil 
practice  rules  may  prescribe  the  cases  in  which  a  brief  statement 
of  claim  may  be  made  on  the  summons  and  for  entry  of  judgment 
thereon  by  the  clerk  upon  default  of  the  defendant. 

§  32.  Beferences  for  appraisal  and  other  acts.  Where  an  account- 
ing, appraisal,  partition,  sale  or  other  act  is  required  to  enable  the 
court  to  make  or  carry  into  eflPect  an  order  or  judgment,  a  reference 
to  one  or  more  persons  may  be  had  therefor  as  provided  by  the 
civil  practice  rules. 

§  33.  Partition  and  sale.  Real  property  may  be  admeasured  or 
be  partitioned  or,  when  an  admeasurement  or  a  partition  can  not 
be  made  in  justice  to  the  parties,  may  be  sold  and  the  proceeds  be 
divided  according  to  the  rights  and  interests  of  the  parties. 

§  34.  Judgment  upon  motion  for  new  trial.  Upon  a  motion  for 
a  new  trial  such  judgment  may  be  rendered,  notwithstanding  the 
verdict,  as  should  have  been  directed  to  be  entered  on  the  trial. 
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§  35.  Technical  errors  on  appeal.    A  judgment  or  order  shall  §§  35-42 
not  be  reversed  or  modified,  nor  shall  a  new  trial  be  granted  on 
the  ground  of  an  error  which  does  not  affect  a  substantial  right. 

§  36.  New  trial  as  to  part  of  issues.  In  granting  a  new  trial 
the  appellate  division  may  specify  so  far  as  practicable  the  issues 
of  fact  upon  which  there  shall  be  a  new  trial  and  all  other 
determinations  of  fact  shall  be  taken  as  final  and  conclusive. 

§  37.  Evidence  and  amendments  on  appeal.     Upon  an  appeal, 

or  upon  a  motion  for  a  new  trial,  further  evidence  may  be  received 
by  affidavit,  deposition  or  reference,  provided  thereby  the  con- 
stitutional right  of  a  party  to  a  trial  by  jury  shall  not  be  impaired. 

§  38.  Eecord  on  appeal.  The  record  on  appeal  shall  consist  of 
the  stenographer's  minutes  of  the  trial  and  all  exhibits,  orders 
and  other  proceedings  in  the  case,  but  the  civil  practice  rules  may 
provide  for  the  elimination  of  unnecessary  matter,  the  reduction 
to  narrative  form  of  parts  of  the  oral  testimony  and  an  abstract 
of  exhibits,  and  for  the  settlement  of  the  record. 

§  39.  Practice  in  other  courts.  This  act  and  the  civil  practice 
rules  shall  not  supersede  the  procedure  in  any  court  regulated  by 
any  other  statute  or  by  rules  adopted  under  such  statute,  oi*  the 
procedure  in  any  action  or  special  proceeding  regulated  by  the 
consolidated  laws  or  any  other  statute.  Such  statutes  and  rules 
shall  continue  to  govern  the  practice  in  such  courts,  actions  and 
proceedings.  Where  the  practice  in  the  code  of  civil  procedure  or 
the  general  rules  of  practice  has  been  incorporated  in  any  such 
statute  by  reference,  the  provisions  shall  be  deemed  in  force  for 
the  purposes  of  such  reference  notwithstanding  their  repeal  by 
this  act.  Where  the  procedure  in  any  court  or  in  any  such  action 
or  special  proceeding  is  not  specially  regulated  it  shall  be  governed 
by  the  provisions  of  this  act  and  the  civil  practice  rules  so  far  as 
applicable. 

§  40.  Liberal  construction  of  act  and  rules.     The  civil  practice 

act  and  the  civil  practice  rules  shall  be  liberally  construed. 

§  41.  Eepeal  of  code  of  civil  procedure.  Chapter  448  of  the 
laws  of  1876  and  chapter  178  of  the  laws  of  1880  and  all  statutes 
amendatory  thereof  and  supplementary  thereto,  together  consti- 
tuting the  code  of  civil  procedure  are  hereby  repealed. 

§  42.  When  act  takes  effect.  This  act  shall  take  effect  on  the 
first  dav  of  July,  nineteen  hundred  and  twenty. 
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Akbitkatiox 

1.  Parties  who  are  not  under  disability  on  account  of  infancy, 
lunacv,  idiocy  or  habitual  drunkenness  mav  submit  by  written 
agreement  any  present  or  future  controversy  which  might  be  the 
subject  of  an  action,  to  arbitration  upon  such  terms  as  they  may 
provide,  the  award  in  which  shall  be  final  and  binding  upon  the 
parties  thereto  and  persons  claiming  under  them  unless  otherwise 
provided  in  the  submission,  and  enforeible  upon  them  in  the  same 
manner  as  a  judgment  without  appeal  unless  otherwise  provided 
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in  the  submission.  Such  a  submission  while  it  remains  in  force 
shall  stay  any  action  or  proceeding  between  the  parties  in  respect 
to  any  matter  agreed  to  be  referred.  The  arbitrators  may  present 
to  the  court  or  to  a  judge  any  question  of  law  for  an  opinion.  The 
arbitrators  shall  have  the  power  to  summon  witnesses  and  require 
them  to  attend  and  to  regulate  their  proceedings  tha  same  as  a 
board  or  member  of  a  board  authorized  by  law  to  hear  testimony. 
The  award  when  docketed  shall  have  the  force  of  a  judgment,  but 
the  court  or  judge  may  correct  the  award,  and  stay  the  enforce- 
ment pending  such  application,  where  there  was  an  evident  mis- 
calculation of  figures,  or  an  evident  mistake  in  the  description  of 
any  person,  thing,  or  property,  referred  to  in  the  award;  where 
the  arbitrators  have  awarded  upon  a  matter  not  submitted  to  them, 
not  affecting  the  merits  of  the  decision  upon  the  matters  sub- 
mitted; where  the  award  is  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controversy,  and,  if  it  had  been  a 
referee's  report,  the  defect  could  have  been  amended  or  disre- 
garded by  the  court.  The  submission  or  award  may  be  set  aside  by 
the  court  or  a  judge  where  the  award  was  procured  by  corruption, 
fraud  or  other  undue  means ;  where  there  was  evident  partiality 
or  corruption  in  the  arbitrators,  or  either  of  them ;  where  the  arbi- 
trators were  guilty  of  misconduct,  in  refusing  to  postpone  the 
hearing,  upon  sufficient  cause  shown,  or  in  refusing  to  hear  evi- 
dence, pertinent  and  material  to  the  controversy ;  or  of  any  other 
misbehavior,  by  which  the  rights  of  any  party  have  been  pre- 
judiced; where  the  arbitrators  exceeded  their  powers,  or  so  im- 
perfectly executed  them,  that  a  mutual,  final  and  definite  award, 
upon  the.  subject-matter  submitted,  was  not  made. 


Time 

allowed  for 
argument 


Arguments 

2.  Unless  otherwise  ordered,  not  more  than  one  counsel  shall 
be  heard  on  each  side  on  appeals  at  the  appellate  division  and  for 
not  more  than  one  hour  in  case  of  appeals  from  judgments  and 
thirty  minutes  in  case  of  appeals  from  orders. 


Statement 
of  facts 
in  brief 


Briefs 

3.  Wherever  a  brief  is  required,  there  shall  be  prefixed  thereto 
a  concise  statement  of  the  facts  of  the  case,  with  reference  to  the 
folios,  and  if  such  statement  is  not  furnished,  a  discussion  of  the 
facts  by  the  party  omitting  the  statement  may  be  refused. 
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Default 


4.  The  court  may,  upon  such  terms  as  may  be  just,  at  any  time  rr.  4-7 
within  one  year  after  notice  to  a  party  of  a  judgment,  order,  or   opening 
other  proceeding,  relieve  the  party  from  such  judgment,  order,    default 
or  proceeding,  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise  or  excusable  neglect. 

Extension  of  Time 

5.  The  time  to  serve  a  case  or  amendments  thereto  shall  not  be   Extension 
extended  by  order  except  upon  notice  of  two  days.     The  time  to        *""^ 
serve  a  pleading  after  one  extension  of  twenty  days  has  been  had, 

shall  not  be  extended  by  order  except  upon  notice  of  two  days  and 
if  the  application  relates  to  an  answer  or  reply  to  a  counterclaim 
upon  an  affidavit  of  merits  by  the  attorney  or  counsel  for  the 
party  that  from  the  statement  of  the  case  made  to  him  by  his  client 
he  verily  believes  that  his  client  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  or  counterclaim  set  forth 
in  the  answer  or  to  some  part  thereof  and  the  reasons  why  a  further 
extension  of  time  is  necessary.  The  affidavit  upon  which  such  an 
order  is  granted  or  a  copy  thereof  shall  be  served  with  a  copy  of 
the  order. 

Filing  Papers 

6.  Except  in  Kew  York  county  all  original  papers  in  an  action,    Filing 
including  a  bond,  and  copies  of  such  papers  required  by  the  court,    Senerallv 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  judg- 
ment-roll is  filed,  and  in  a  special  proceeding  with  the  clerk  of  the 
county  where  the  proceeding  is  taken  if  no  other  designation  is 

made  by  the  court  or  a  judge  before  whom  the  proceeding  is  heard ; 
and  for  a  failure  to  file  any  paper  as  required  by  this  section,  the 
action  or  special  proceeding  may  be  dismissed  upon  motion.  If 
the  place  of  trial  be  changed  to  another  county,  all  subsequent 
papers  shall  be  filed  in  the  county  to  which  the  change  is  made. 

7.  Within  three  days  after  a  summons,  writ  or  other  original    Filing 
process  is  served  in  an  action  or  a  special  proceeding  in  the  supreme   xX^^ork 
court,  New  York  county,  or  in  the  supreme  or  county  court,  Bronx   ^•ounty 
county,  the  attorney  or  party  causing  the  same  to  be  served  shall 

file  said  process  with  proof  of  service  in  the  office  of  the  clerk  who 
has  custody  of  the  records  of  the  court  in  which  the  action  or 
proceeding  is  brought.  The  attorney  or  party  causing  such  sum- 
mons, writ  or  original  process  to  be  served  shall,  upon  demand. 
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give  to  the  party  so  served,  or  to  the  attorney  of  such  party,  the 
number  so  stamped  by  the  clerk,  stamped  or  indorsed  upon  a  paper 
with  the  title  of  the  action  or  proceeding  and  the  name  and  address 
of  the  attorney  or  party  who  made  or  caused  the  service  to  be  made. 
All  papers  in  the  action  or  proceeding  shall  bear  the  same  number 
and  year  as  the  summons,  writ  or  other  original  process,  which 
number  shall  constitute  a  part  of  the  title  of  such  action  or  pro- 
ceeding. All  original  papers  in  the  action  or  proceeding  with 
proof  or  admission  of  their  service,  not  later  than  the  day  after 
their  service,  shall  be  filed  with  or  mailed  to  the  clerk  who  stamped 
the  number  on  the  summons,  writ  or  other  original  process. 


Motion 

upon 

notice 


Ex  parte 
motion 


Motion 

upon. 

irregularity 

Motion 

where 

returnable 


Motion 

8.  A  motion  shall  be  made  upon  notice,  unless  otherwise  pro- 
vided, to  the  parties  affected  thereby  or  to  the  attorneys  by  whom 
they  have  ai>peared,  upon  five  days  time  w^here  the  attorneys  for 
the  respective  parties  reside  or  have  their  offices  in  the  same  city 
or  village  and  otherwise  upon  eight  days  time  unless,  for  reasons 
appearing  in  the  moving  papers,  notice  is  dispensed  with  or  a 
shorter  period  is  prescribed  by  the  court  or  a  judge  thereof  by  a 
notation  upon  the  notice  as  to  terms  or  otherwise. 

9.  Whenever  application  is  made  in  an  action  or  a  special  pro- 
ceeding ex  parte,  the  affidavit  shall  state  whether  any  such  appli- 
cation had  been  made  previously,  and,  if  made,  to  what  court  or 
judge  and  what  disposition  was  made  thereof,  and  what  new  facts, 
if  any,  there  are  justifying  a  subsequent  application ;  for  failure 
to  comply  with  this  rule,  the  action  taken  on  the  application  may 
be  vacated. 

10.  A  motion  baaed  upon  a  mistake,  defect  or  irregularity,  shall 
specify  in  the  notice  the  mistake,  defect  or  irregularity  complained 
of. 

11.  In  the  supreme  court,  unless  otherwise  provided,  a  motion 
shall  be  made  returnable  within  the  judicial  district  in  which  the 
action  is  triable,  or  in  a  county  adjoining  the  district  in  which  it 
is  triable  except  that  in  the  first  judicial  district,  the  motion  shall 
be  made  in  that  district  and  a  motion  Tipon  notice,  shall  not  be 
made  in  that  district  in  an  action  triable  elsewhere.  ^Motions, 
unless  otherwise  ordered,  shall  not  be  noticed  or  brought  to 
a  hearing  at  a  motion  term  held  at  the  same  time  and  place 
with  a  trial  term,  except  in  an  action  upon  the  calendar  for 
trial  at  such  term,  and  in  which  the  hearing  of  the  motion  is 
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neoeeeafy  to  the  disposal  of  the  action  and  in  a  county  in  which   rr.  12-17 
no  motion  term  distinct  from  a  trial  term  ja  appointed  to  be  held. 

12.  A  motion  may  be  made  in  an  action  or  special  proceeding  Motion 
before  the  court  or  a  judge  thereof  in  which  the  matter  is  pending  ^^^J^^  whom 
or  before  the  county  judge  of  the  county  where  the  action  or 
special  proceeding  is  triable. 

13.  lixoept  for  sufficient  cause  shown  in  the  moving  papers,  a  Motion 
motion,  when  made  to  the  court,  shall  be  made  for  the  opening  ^turnable 
day  of  the  stated  term  unless  otherwise  provided  by  rules. 

l-L  If  a  notice  of  motion  is  served  ten  days  before  the  return  ^JJH'*^^^ 

fllIluB.Vlijl 

day  thereof,  it  may,  imnaediately  after  the  prayer  for  relief  and  ^pon  motion 
before  the  signature,  contain  the  following  statement :  "  Answer- 
ing affidavits  must  be  served  five  days  before  the  return  day,"  in 
which  case  answering  affidavits,  in  order  to  be  used  upon  the 
motion,  shall  be  so  served.  The  moving  party,  upon  receiving 
such  answering  affidavits,  may  serve  affidavits  in  reply  at  least 
two  days  before  the  hearing.  Such  replying  affidavits  shall  be 
limited  strictly  to  matters  in  reply.  Affidavits  in  answer  and 
reply  under  this  rule  cannot  be  read  upon  the  motion  if  not  so 
aerved,  unless  the  court  or  judge  otherwise  orders. 

15.  The  party  making  a  motion  shall  furnish  the  papers  neces-   Papers  on 
sary  to-  the  consideration  of  the  questions  involved  in  the  motion    ™°  ^^^ 
except  where  they  are  in  the  possession  of  the  opposite  party,  when 

tiiey  shall  be  produced  by  the  latter  upon  notice  served  with  the 
motion  papers.    The  pleadings  in  an  action  shall  be  deemed  to  be  • 
a  part  of  the  moving  papers  althoTigh  not  specifically  referi^  to 
m  the  notice  of  motion. 

16.  If  the  party  making  a  motion  shall  not  appear,  the  court   Default 
or  judge  shall  deny  the  motion  with  costs  on  the  filing  of  a  copy   motion 
of  the  notice  of  motion.     If  a  party  shall  not  appear  to  oppose  a 
motion,  the  party  making  the  motion  shall  be  entitled  to  the  order 

or  judgment  moved  for,  with  costs,  on  proof  of  due  service  of  the 
notioe  and  papers  required  to  be  served  by  him,  unless  the  court  or 
judge  ahall  otherwise  direct.  This  rule,  so  far  as  it  j)ermits  a 
judgment  by  default,  or  by  the  consent  of  the  adverse  party,  shall 
not  extend  to  an  action  for  a  divorce,  separation  or  for  the  annul- 
ment of  a  marriage. 

17.  If  an  application  for  an  order,  made  to  a  judge,  is  wholly  or  Subsequent 
partly  refused,  or  granted  conditionally,  or  on  terms,  a  subsequent    ™°  ^^" 
application,  in  reference  to  the  same  matter,  and  in  the  same  stage 

of  the  proceedings,  shall  be  made  only  to  the  same  judere ;  if  it  is 
made  to  another  judge,  an  order  granted  thereupon  shall  be  vacated 
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by  the  judge  who  made  it,  or,  if  he  is  absent,  or  otherwise  unable 
to  hear  the  application,  by  another  judge  upon  proof,  by  affidavit, 
of  the  facts.  A  person  making  an  application,  forbidden  by  this 
rule,  with  knowledge  of  the  previous  application,  may  be  punished 
for  a  contempt. 

18.  Where  notice  of  a  motion  is  given  before  a  judge,  out  of 
court,  who,  at  the  time  fixed  for  the  motion,  is  or  will  be  absent, 
or  unable,  for  any  other  cause,  to  hear  it,  the  motion  may  be  post- 
poned or  transferred,  by  his  order,  made  before  or  at  that  time, 
or  by  the  written  stipulation  of  the  attorneys  for  the  parties,  to  a 
later  day  or  to  another  judge  before  whom  it  might  have  been 
originally  made. 

Notice  of  Pendency 

19.  In  an  action  relating  to  real  property,  or  where  real  prop- 
erty is  sought  to  be  affected,  except  an  action  relating  to  the  sum- 
mary possession  of  real  property,  a  notice  of  pendency  shall  be 
filed  in  the  clerk's  office  of  each  county  where  the  property  is 
situated,  stating  the  names  of  the  parties,  the  object  of  the  action 
and  containing  a  brief  description  of  the  property  in  that  county 
affected  thereby.  Such  notice  shall  be  filed  within  ten  days  after 
the  service  of  the  summons,  but  may  be  filed  with  the  complaint, 
before  the  service  of  the  summons. 

20.  After  an  action  is  settled,  discontinued  or  abated,  or  judg- 
ment is  rendered  therein  against  the  party  filing  the  notice  and  the 
time  to  appeal  therefrom  has  expired,  or  if  a  plaintiff  filing  the 
notice  unreasonably  neglects  to  proceed  in  the  action,  or  for  any 
other  just  grounds,  the  court  may  upon  the  application  of  any 
person  aggrieved  and  upon  such  notice  as  may  be  deemed  sufficient, 
direct  that  a  notice  of  the  pendency  of  an  action  be  cancelled  of 
record.  The  order  or  a  certified  copy  thereof  shall  be  filed  before 
the  notice  shall  be  cancelled. 

21.  In  an  action,  other  than  an  action  to  foreclose  a  mortgage  or 
for  the  partition  of  real  property  or  for  dower,  in  which  a  notice  of 
the  pendency  has  been  filed  and  in  which  it  shall  appear  to  the 
court  that  adequate  relief  can  be  secured  to  the  plaintiff  by  a 
deposit  of  money  or  in  the  discretion  of  the  court  by  the  giving  of 
an  imdertaking,  any  person  having  an  interest  in  the  property 
affected  by  the  action  may  apply  for  the  cancellation  thereof  upon 
notice  to  all  the  parties  to  the  action  and  to  such  other  persons  as 
the  court  may  direct ;  and  the  court  in  which  the  action  is  pending 
may  make  an  order  for  deposit  or  for  an  undertaking  upon  such 
terms  as  to  costs  or  otherwise  as  may  seem  just. 
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Oath  of  Referee  and  Othee  Officer 

22.  A  referee  or  other  officer  appointed  to  make  an  accounting,  ^^  22-26 
appraisal,  partition,  sale  or  to.  perform  any  other  act  necessary  to 


give  effect  to  an  order  or  judgment  shall  before  entering  upon  his  referee* and 
duties,  subscribe  and  take  an  oath  before  an  officer  duly  authorized  other  officer 
to  administer  an  oath,  to  the  effect  that  he  will  faithfully,  honestly 
and  impartially  discharge  the  trust  imposed  on  him  and  make  a 
just  and  true  report  according  to  the  best  of  his  understanding ; 
and  shall  cause  the  same  to  be  filed  with  the  clerk  of  the  court  ap- 
pointing him.  before  entering  upon  his  duties.  Where  all  the 
parties  whose  interest  will  be  affected  by  the  result  are  of  full  age 
and  are  present  or  are  represented  by  attorneys,  the  oath  may 
be  waived,  a  record  thereof  being  duly  made.  He  may  be  removed 
by  the  court  at  any  time  and  a  successor  may  be  appointed  as 
occasion  requires.  A  majority  may  act  and  make  a  report  which 
shall  be  acknowledged  as  a  deed  and  filed  in  the  clerk's  office. 
Necessary  assistance  in  the  performance  of  his  duties  may  be  pro- 
vided by  order. 

Order 

23.  A  direction  of  a  court  or  judge  made  in  an  action  or  a  Order  to  be 
special  proceeding  shall  be  in  writing.    An  order  of  a  justice  of       ^ 

the  supreme  court  or  of  a  judge  of  the  county  court  whether  made 
in  open  court  or  in  chambers,  shall  be  signed  by  the  justice  or 
judge,  and  an  order  of  the  appellate  division  shall  be  signed  by 
the  clerk. 

24.  In  determining  a  motion,  the  court  or  a  judge  thereof,  as  Short  form 
the  case  may  be,  shall  cause  the  determination,  together  with  a       °^  ^^ 
recital  of  the  papers  read  on  the  motion  on  either  side  to  be  in- 
dorsed on  or  appended  to  the  back  of  the  motion  papers  and  shall 

sign  the  same  and  such  indorsement  and  signature  shall  constitute 
the  order;  but  this  shall  not  prevent  the  resettlement  of  such  an 
order,  upon  the  application  of  either  party,  in  the  form  of  the 
written  order  heretofore  in  use.  Upon  such  resettlement,  where 
the  right  to  appeal  depends  upon  whether  or  not  the  order  was 
made  in  the  exercise  of  discretion,  or  whether  or  not  the  decision 
upon  which  it  is  based  involves  a  question  of  law,  the  order  shall 
state  the  ground  upon  which  it  was  made.  part^of 

25.  An  opinion,  if  written,  shall  be  filed  with  the  order  and   record 
shall  be  a  part  of  the  record  upon  which  the  order  was  made.  °   ^^ 

26.  An  order  may  be  made  in  an  action  or  a  special  proceeding   ^y  whom 
in  the  county  court  by  a  justice  of  the  supreme  court  within  the  granted 
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judicial  district  wherein  the  action  or  special  proceeding  is 
triable  or  by  the  county  judge  of  the  county  where  the  attorney 
for  the  applicant  resides,  with  like  effect  as  if  made  by  the  county 
judge  in  whose  court  the  action  or  special  proceeding  is  brought. 
Where  an  order  in  an  action,  may  be  made  by  a  justice  of  the 
supreme  court  out  of  court  and  without  notice  and  the  particular 
judge  is  not  specially  designated  by  law,  it  may  be  made  by  any 
justice  of  the  court  in  any  part  of  the  state,  or,  except  to  stay  pro- 
ceedings after  verdict,  report  or  decision,  by  the  county  judge  of 
the  county  where  the  action  is  triable  or  in  which  the  attorney  for 
the  applicant  resides. 

27.  When  an  order  and  the  affidavits  and  papers  upon  which  it 
was  granted  are  required  to  be  filed  and  the  order  to  be  entered  in 
a  county  other  than  that  in  which  the  motion  is  made,  the  clerk 
shall  deliver  to  the  party  prevailing  in  the  motion,  unless  other- 
wise ordered,  a  certified  copy  of  the  minutes  showing  what  papers 
were  used  and  also  the  affidavits  and  papers  used  upon  the  motion, 
with  a  note  of  the  order  directed  to  be  entered,  properly  certified. 
The  party  to  whom  the  papers  are  delivered  shall  cause  the  same 
to  be  filed  and  the  proper  order  entered  in  the  proper  county 
within  ten  days  thereafter  or  the  order  may  be  vacated  as  irregular, 
.with  costs. 

28.  An  order  directing  the  pajTuent  of  money  or  affecting  the 
title  to  property,  may  be  docketed  the  same  as  a  judgment  if 
requested  of  the  county  derk  by  a  party  interested. 

29.  An  order  made  ex  parte  may  be  vacated  or  modified  with 
or  without  notice  only  by  the  judge  or  justice  who  granted  the 
order,  but  an  order  granted  upon  notice  may  be  vacated  or  modi- 
fied only  upon  notice. 

Payment  Into  Court 

30.  Moneys  and  securities  paid,  transferred  or  deposited  into 
court,  shall  be  paid  or  transferred  either  directly  or  by  the  officer 
who  is  required  by  law  first  to  receive  it,  to  the  city  chamberlain 
if  the  action  or  proceeding  is  pending  in  the  city  of  jNTew  York  and, 
in  any  other  case,  to  the  county  treasurer  of  t&e  county,  where 
the  action  is  triable,  or  to  such  other  county  treasurer  as  the 
court  specially  directs.  Where  money  is  paid  or  security  is  deliv- 
ered to  an  officer  other  than  the  county  treasurer  or  the  city  cham- 
berlain, he  shall  pay  or  transfer  it  to  the  county  treasurer  or 
to  the  city  chamberlain  as  the  case  requires,  within  two  days  after 
he  receives  it.    A  bond,  niortfrape  or  other  security,  or  a  certificate 
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or  transfer  of  stock,  takea  upon  the  investment  of  money  paid  Pr.$l-S2 
into  court,  shall  be  taken  to  the  city  chamberlain  or  to  the  cottnty 
treasurer  of  the  county  where  the  fund  belongs,  under  his  name 
of  office,  or  to  such  other  county  treasurer,  as  the  court  specially 
directs. 

31.  Where  an  action  is  brought  to  recover  or  a  defendant  in  Payment 
his  defense  seeks  by  way  of  counterclaim  to  recover  specific  prop-  to  release 
erty  other  than  land,  and  the  party  from  whom  such  recovery  is  ^^^" 
flofoght  does  not  dispute  the  tide  of  the  party  seeking  to  recover 

the  same  but  claims  to  retain  the  property  by  virtue  of  a  lien  or  as 
security  for  a  sum  of  money,  aa  order  may  be  made,  that  the 
party  claiming  to  recover  the  property  be  permitted  to  pay  into 
court,  to  abide  the  event  of  the  action,  the  amount  of  money  in 
respect  of  which  the  lien  or  security  is  claimed  and  such  further 
sum,  if  any,  for  interest  and  costs  as  may  be  directed,  and  that, 
upon  such  payment  into  court,  the  property  claimed  be  given  to 
the  party  claiming  it. 

■ 

Paykbnt  Out  of  Court 

32.  Money  paid  into  a  court  of  record  in  an  action  or  a  special  Payment 
proceeding  after  having  been  deposited  as  required,  or  a  bond, 
mortgage  or  other  security  which  represents  property  belonging 

to  any  suit  or  party  interested  therein,  and  the  accumulated 
interest  thereon,  may  be  paid  out,  transferred,  invested  or  rein- 
vested after  reference  or  otherwise  in  any  manner  or  form,  and 
upK>n  such  notice  and  upon  such  security  if  any,  as  seems  proper 
to  the  court  in  which  the  action  or  proceeding  is  pending 
or  a  judge  thereof;  but  such  directions  shall  be  en^bodied  in 
an  order  or  judgment,  founded  upon  proper  and  sufficient  evi- 
d^ice  that  such  disposition  of  the  property  is  best  for  the  parties 
interested  therein.  No  order  shall  be  made  for  the  payment  of 
any  such  moneys  to  any  person,  except  upon  affidavit  or  consent 
duly  acknowledged,  accompanied  by  a  certified  copy  of  the  order, 
in  pursuance  of  which  the  money  was  brought  into  court,  together 
with,  a  statonent  of  the  county  treasurer,  city  chamberlain  or 
other  depository  of  the  money,  showing  the  present  state  and 
amount  of  the  fond,  separating  the  principal  and  interest  and 
lowing  the  amount  of  each ;  and  the  court  may  take  such  proof  of 
the  truth. of  the  matters  stated  in  the  affidavit  as  shall  be  deemed 
proper,  or  may  refer  the  same  to  a  suitable  referee  to  take  proof 
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and  report  thereon.  Xo  money,  security  or  other  property  which 
shall  have  been  placed  in  the  custody  of  the  court  shall  be  sur- 
rendered without  the  production  of  a  properly  certified  copy  of  an 
order  or  judgment  of  the  court  in  whose  custody  said  money,  secur- 
ity or  other  property  shall  have  been  placed,  duly  made  and 
entered,  directing  such  disposition  and  countersigned  by  the  judge 
or  presiding  judge,  if  there  be  one,  by  whose  direction  it  is  made. 
When  a  party  is  entitled  to  the  annual  interest  or  income  of  any 
sum  paid  into  court  and  invested  in  permanent  securities,  he  shall 
be  charged  with  the  expense  of  investing  such  sum  and  of  receiving 
and  paying  over  the  interest  or  income  thereof. 


Report  of  Sale,  Appi^aisal,  Partition  or  Admeasurement 

Report  of  33.  The  report  under  oath  of  the  sale,  appraisal,  partition  or 

appraisal,  admeasurement  of  real  property  shall  be  made  to  the  court  or 
partition  or  entered  in  the  clerk's  office  within  thirty  days  after  the  completion 
meni  thereof  unless  extended  by  order,  accompanied  by  a  deposit,  with 

the  chamberlain  in  the  city  of  New  York  and  with  the  county  treasr 
urer  elsewhere  in  the  state,  with  proper  vouchers,  of  the  proceeds 
or  surplus,  as  the  case  may  be,  after  deducting  costs,  fees  and 
expenses  chargeable  against  it,  in  which  the  respective  rights  and 
interests  of  the  parties  in  the  property,  proceeds  or  surplus,  any 
claim  or  lien  against  any  share  or  interest  and  generally  a  com- 
plete record  of  all  data  and  proceedings  necessaiy  to  the  entry  of 
judgment  shall  be  set  forth. 


Weight,  size 
and  legibil- 
ity of 
"^apera 


Requirements  as  to  Papers  Generally 

34.  Papers  served  or  required  to  be  filed  in  an  action  or  a  special 
proceeding  shall  be  plainly  and  legibly  written  or  printed  in  black 
ink  in  the  English  language,  upon  durable  paper  of  good  material, 
and  if  imprinted  by  typewriter,  shall  be  of  linen  quality,  equal 
in  weight  to  four  pounds  to  the  ream,  81/^  by  13  inches  in  size. 
Cases,  briefs,  points  or  other  papers  required  or  used  on  an  appeal 
shall  be  printed  (when  required  to  be  printed)  on  paper  lOV^ 
inches  by  8  inches,  in  pica  type,  leaded,  with  an  inner  margin 
about  three-quarters  of  an  inch  wide  and  an  outer  margin  about 
2%  inches  wide,  and  bound  on  the  edge  of  the  greater  length. 
Papers  exceeding  two  folios  in  length,  shall  be  distinctly  num- 
bered and  marked  at  each  folio  in  the  margin  thereof,  and  copies 
shall  be  numbered  and  marked  to  conform  to  the  original.     If 
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papers  are  not  written  or  printed,  f olioed  and  endorsed  as  re-  rr,  35-38 
quired  by  rules,  the  objection  is  waived  unless  within  twenty-four         " 
hours  after  their  receipt  they  are  returned  with  a  statement  of  the 
particular  objection  and  the  court  or  a  judge  may  refuse  to  hear 
a  motion  or  an  appeal  founded  thereon. 

35.  Every  paper  served  or  filed  in  an  action  or  a  special  pro-  Subscription 
ceeding  shall  be  subscribed  and  endorsed  with  the  name  of  the  ^"^  endorse- 
party  or  attorney  serving  or  filing  the  same  giving  his  postoffice 

address  and  if  the  postoflBce  address  be  that  of  a  city,  the  street 
and  number  therein,  or  other  suitable  designation. 

36.  When  an  original  paper  is  lost  or  withheld  the  court  may  withheld 
authorize  a  copy  to  be  used  and  filed  instead  of  the  original.  papers 

37.  Whenever  a  bond  or  an  undertaking  is  required  in  an  action  Form  of 
or  a  special  proceeding  it  shall  be  to  the  effect  that  the  princi-   undertakin 
pal  shall  faithfully  and  fairly  discharge  the  duties  and  fulfill  the  generally 
obligations  imposed  by  law  or  rules  and  the  special  order  of  the 

court.  The  principal  need  not  join  with  the  sureties  in  the  execu- 
tion thereof,  and  the  execution  by  one  surety  is  sufficient,  although 
the  word  "  sureties''  is  used  in  the  statute  or  rules;  it  shall  be 
joint  and  several  in  form,  however,  where  two  or  more  persons 
execute  it ;  except,  when  executed  by  a  fidelity  or  surety  company, 
it  shall  be  accompanied  with  the  affidavit  of  each  surety,  subjoined 
thereto,  to  the  effect  that  he  is  a  resident  of  and  a  house-holder 
or  a  free-holder  within  the  state,  and  is  worth  twice  the  sum  speci- 
fied in  the  bond  or  undertaking,  over  all  the  debts  and  liabilities 
which  he  owes  or  has  incurred,  and  exclusive  of  property  exempt 
by  law  from  levy  and  sale  under  an  execution ;  when  given  by 
a  party  without  a  surety  it  shall  be  accompanied  by  his  affidavit 
to  the  same  effect ;  it  shall  be  acknowledged  or  proved  in  like  man- 
ner as  a  deed  to  be  recorded  and,  unless  otherwise  ordered,  it 
shall  be  approved  by  the  court  or  a  judge  and  the  approval  endorsed 
thereon  and  shall  be  filed  with  the  clerk.  A  bond  or  under- 
taking is  sufficient,  if  it  conforms  substantially  to  the  form  there- 
for, prescribed  by  statute  or  rules,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom  or  for  whose 
benefit  it  is  given ;  but  for  failure  to  comply  with  the  provisions  of 
any  rule  or  statute,  the  action  or  special  proceeding  may  be  dis- 
missed, the  order  or  proceedings  vacated  or  the  bond  or  undertaking 
may  be  required  to  be  amended  or  a  new  one  filed. 

38.  Where  security  shall  be  required  for  an  infant,  lunatic,  Security  for 
idiot  or  habitual  drunkard,  unless  the  court  otherwise  directs,  it  incompetent 
shall  be  in  the  form  of  a  bond  of  an  approved  surety  company  or 
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the  bond  of  individuals  secured  by  an  approved  mortgage  on 
real  estate;  such  an  undertaking  shall  be  in  an  amount  double 
that  of  the  property  involved  with  the  interest  or  income  dur- 
ing the  minority  of  the  infant  or  during  the  incompetency  as 
the  case  may  be  and  shall  be  approved  as  to  form  and  sureties 
by  the  court  in  which  the  action  or  proceeding  is  pending  or  by 
a  judge  thereof. 

39.  Where  a  party  desires  to  except  to  the  suflSciency  of  sure- 
ties, he  shall,  within  ten  days  after  the  service  of  a  copy  of  the 
bond  or  undertaking,  serve  a  written  notice  that  he  excepts. 
Within  ten  days  thereafter,  the  sureties,  or  other  sureties  in  a  new 
undertaking  to  the  same  effect,  shall  justify  before  the  court  in 
which  the  action  or  special  proceeding  is  pending,  or  a  judge 
thereof,  or  a  referee  appointed  by  the  same,  or  a  county  judge.  At 
least  five  days  notice  of  the  justification  shall  be  given.  A  ref- 
eree may  be  appointed  upon  the  motion  of  either  party  or  upon 
the  court's  motion,  to  take  the  justification  of  the  sureties  and  to 
report  the  evidence  to  the  court  or  judge  with  his  opinion.  The 
court  may  further  direct  that  either  party  shall  pay  the  expenses 
of  the  reference.  Where  the  penalty  of  a  bond,  or  twice  the  sum 
specified  in  an  undertaking,  is  five  thousand  dollars  or  upwards, 
the  sum  in  which  a  surety  is  required  to  justify  may  be  made 
up,  if  specially  ordered,  by  the  justification  of  two  or  more  sure- 
ties each  in  a  smaller  sum ;  but  in  that  case  a  surety  cannot  justify 
in  a  sum  less  than  five  thousand  dollars,  and  when  two  or  more 
sureties  are  required  by  statute  or  rule,  the  same  person  cannot 
so  contribute  to  make  up  the  sum  for  more  than  one  of  them.  If 
the  court  or  judge  finds  the  sureties  sufficient,  he  shall  indorse  his 
allowance  of  them  upon  the  undertaking,  or  a  copy  thereof,  and  a 
notice  of  the  allowance  shall  be  served  upon  the  attorney  for  the 
exceptant.  The  effect  of  a  failure  so  to  justify  and  procure  an 
allowance,  is  the  same  as  if  the  bond  or  imdertaking  had  not  been 
given.  In  case  it  shall  be  made  to  appear  to  its  satisfaction  that 
the  exception  was  taken  unnecessarily  or  for  purposes  of  vexation 
or  delay,  the  court  shall  also  have  power  to  sel  the  same  aside  and 
approve  the  undertaking  with  costs. 

40.  Where  a  bond  or  an  undertaking  has  been  given  in  an 
action  or  a  special  proceeding,  further  or  other  security  may  be 
ordered  in  addition  to  such  security.  Upon  cause  shown  an  exam- 
ination or  re-examination  of  any  surety  upon  any  such  under- 
taking may  be  ordered  and  upon  such  examination  or  re-examina- 
tion,  a  new  suretv  or  sureties  may  be  required  to  be  furnished  or 
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further  or  other  security  to  be  given  in  addition  to  the  security  rr.  44*44 
already  :gi'veii.     Such  order  may  be  enforced  by  any  dispOBition 
erf  the  RcJtioFn  or  -special  proceeding  as  may  be  proper. 

41.  A  party  of  whom  a  bond  or  undertaking  is  required  may  Deposit  to 
agree  with  his  sureties  for  the  deposit  of  any  or  all  moneys  for  Protect 
which  fmch  sureties  are  or  may  be  held  responsible,  with  a  trust  '"^^  ^ 
company,  authorized  by  law  to  receive  -deposits,  if  ^sneh  deposit  is 
otherwise  -proper,  and  for  the  safekeeping  of  any  or  slhl  other 
depositohle  assets  for  which  such  supeties  may  be  held  respon- 
sible, with  a  safe-deposit  company  authorized  by  law  to  do  ^bosi- 
ncss  as  such,'  in  such  a  manner  as  to  prevent  the  withdrawal  of 
^ndi  moneys  and  assets,  ^or  any  paot  thereof,  'except  waA  the  writ- 
ten consent  of  such  suTSties,  or  upon  am  omder  of  the  court  'Or  a 
judge,  made  on-sudi  iiotioe  to  them,  .&s  may  be  dire<!ted. 

4:2.  A  bond  or  undertaking,  given  in  an  Action  or  a  speoial   Change  of 
pfoceerfing,  ooirtinTies  iai  force  after  a  change  of  parties,  and  has   P^^'^ies 
thereafter  the  same  force  emd  effect,  as  if  then  igi^wn  anew,  in 
conformity  to  the  change  of  parties. 

Service  of  Papers  Other  Than  Summons 

43.  A  personal  ser\dce  of  a  writ,  notice,  pleading,  order,  pro- .  Personal 
ceeding,   written  communication  or  other  paper   (other  than  a  ^JJ^^^  °^ 
summons)  when  requijted  by  rules  or  otherwise,  sliall  be  made  otiier  than 
iis  prescribed  for  the  personal  service  of  a  summons.  *  summons 

44.  Where  j>ersonal  service  is  not  required,  a  notice  or  other   Mode  of 
paper  in  an  action  (other  than  a  summons  or  other  process,  a  paper  ^J^^^^  ^^^^j, 
to  bring  a  party  into  contempt  or  where  the  mode  of  service  tlian  sunl- 
it specially  prescribed  by  kw),  may  be  served  on  a  party  or  an  p^^g^^^j^ 
attorney,  in  the  manner  following: 

(i)  Upon  a  party  or  an  attorney,  through  the  post-office,  by 
depositing  the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in 
the  post-office  (or  in  any  post-office  box  regularly  maintained  by 
the  government  of.  the  United  States  and  under  the  care  of  the 
post-office)  of  the  party  or  the  attorney  serving  it,  directed  to  the 
person  to  be  served  at  the  address  within  the  state  designated  by 
him  for  that  purpose  upon  the  preceding  paper  in  the  action; 
or,  where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dmice  or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 

same; 

(2)   Upon  an  attorney,  during  his  absence  from  his  office,  by 
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leaving  the  paper*  with  his  partner  or  clerk  therein  or  with  a  per- 
son having  charge  thereof ;  if  there  is  no  person  in  charge  of  his 
office  and  the  service  is  made  between  six  o'clock  in  the  morning 
and  nine  o'clock  in  the  evening,  by  leaving  it  in  a  conspicuous 
place  in  his  office; 

(S)  Upon  an  attorney,  if  his  offi<5e  is  not  open,  by  depositing  it, 
enclosed  in  a  sealed  wrapper  directed  to  him,  in  his  office  letter- 
box which  he  shall  keep  for  that  puipose  attached  to  his  office  door 
and  accessible  from  without  his  office,  or  by  leaving  the  paper  at  his 
residence  within  the  state  with  a  person  of  suitable  age  and 
discretion; 

(-4)  Upon  an  attorney  if  his  office  is  not  open  and  there  is  no 
office  letter-box  and  no  person  of  suitable  age  and  discretion  at 
his  residence  upon  whom  service  can  be  made,  by  leaving  it  with 
the  clerk  of  the  court  in  which  the  action  or  proceeding  is  pending. 

(5)  Service  of  a  paper  upon  an  attorney  practicing  in  this  state 
but  residing  in  an  adjoining  state,  which,  if  he  resided  in  this 
state,  might  be  made  at  his  residence,  may  be  made  upon  him  by 
depositing  the  paper  in  a  post-office  in  the  city  or  town  where  his 
office  is  located,  properly  inclosed  in  a  postpaid  wrapper,  directed 
to  him  at  his  office.  A  service  made  as  provided  in  this  sub- 
division is  equivalent  to  personal  service  upon  him ; 

(6)  Upon  a -party,  by  leaving  the  paper  at  his  residence  within 
the  state,  between  six  o'clock  in  the  morning  and  nine  o'clock 
in  the  evening,  with  a  person  of  suitable  age  and  discretion; 
where  a  party  who.  has  appeared  in  person,  resides  without  the 
state,  or  his  residence  cannot  with  reasonable  diligence  be  ascer- 
tained, and  he  has  not.  designated  an  address  within  the  state, 
upon  the  preceding  papers,  service  of  a  paper  upon  him  may  be 
made  by  serving  it  on  the  clerk  of  the  court. 

45.  Where  it  is  made  to  appear  that  prompt  personal  service 
cannot  be  effected  within  the  state,  of  a  writ,  notice,  pleading, 
order  or  any  other  paper  (other  than  a  summons)  in  an  action  or 
a  special  proceeding,  an  order  may  be  made  for  personal  service 
without  the  state  or  for  substituted  service  by  publication  or 
otherwise,  as  may  be  just. 

46.  Where  a  party  has  appeared,  a  notice  or  other  paper 
(other  than  a  summons  or  other  process,  or  of  a  paper  to  bring 
a  party  into  contempt  or  where  the  mode  of  service  is  specially 
prescribed),  required  to  be  served  in  an  action  or  a  special  pro- 
x^eeding  shall  be  served  upon  his  attorney ;  if  he  has  not  appeared, 
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service  need  not  be  made  upon  him,  unless  he  is  actually  confined  rr.  47-51 
in  jail  for  want  of  bail. 

47.  Where  service  of  a  notice  or  other  paper  is  made  through  Post-office 
•the  post-office,  three  days  shall  be  added  to  the  time  specified  for  ®®^^'^® 

service  or  for  doing  an  act  after  notice  or  service,  except  that 
service  of  notice  of  trial  may  be  made  through  the  post-office, 
not  less  than  sixteen  days  before  the  day  of  trial,  including  the 
day  of  service;  but  this  provision  does  not  apply  to  the  service  of 
a  summons  or  other  process  or  a  paper  to  bring  a  party  into  con- 
tempt or  where  the  mode  of  service  is  specially  prescribed  by 
law.  Deposit  in  a  branch  post-office  is  equivalent  to  deposit  in 
a  general  post-office. 

SiiOBT  Forms 

48.  The  forms  adopted  in  connection  with  the  rules  when  Use  of 
applicable,  and  where  they  are  not  applicable,  forms  of  a  like  char-    ^^™* 
acter  as  near  as  may  be,  shall  be  used,  and  where  such  forms  are 
applicable  and  sufficient,  any  longer  forms  shall  be  deemed  prolix 

and  the  costs  occasioned  by  such  prolixity  may  be  disallowed  to  or 
borne  by  the  party  so  using  the  same,  as  the  case  may  be. 

■Stax  of  Proceedings 

49.  A  stay  of  proceedings  may  be  granted  in  a  proper  case  by   Stay 
the  court  or  a  judge  thereof  upon  such   terms   as  to  notice,  ^®^®^    ^ 
security  or  otherwise,  as  may  be  just. 

Stipulation  of  Parties  and  Attorneys 

50.  A  stipulation  or  an  agreement  between  parties  or  attorneys  Oral    .  ^ 

in  an  action  or  a  special  proceeding  shall  be  in  writing  subscribed  norbindinff 
by  the  party  against  whom  it  is  urged  or  by  his  attorney  or  coun- 
sel, or  shall  be  reduced  by  consent  to  the  form  of  an  order  and 
entered ;  otherwise^it  shall  not  be  binding. 

51.  Where  the  attorneys  for  all  the  parties  interested,  other  than  Stipulation 
parties  in  default  or  against  whom  a  judgment  or  an  order  has  eVtTfica/ioi» 
been  taken  from  which  there  has  been  no  appeal,  stipulate  in  writ- 
ing that  a  paper  is  a  copy  of  a  paper  whereof  a  certified  copy  is  re- 
quired by  statute  or  rules,  the  stipulation  shall  take  the  place  of  a 
certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  shall  not  be 
required  to  c^ertify  the  same  or  be  entitled  to  any  fee  therefor  and 
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same  effect  as  if  certified. 
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Submission  of  Controveesy 

52.  The  parties  to  a  question  in  difference,  which  might  be  the 
subject  of  an  action,  not  being  under  disability  by  reason  of 
infancy,  lunacy,  idiocy  or  habitual  drunkenness,  may  agree  upon  a 
case  containing  a  statement  of  the  facts  upon  which  the  contror 
vwsy  depends,  and  may  present  a  written  submission  thereof  to 
any  xjourt  of  Tecord  of  the  state,  which  would  have  jurisdiction  of 
an  action  brought  for  the  same  cause.  The  case  shall  be  accom- 
panied with  the  affidavit  of  one  of  the  parties  to  the  effect  that 
the  controversy  is  real  and  that  the  submission  is  made  in  good 
faith  for  the  purpose  of  determining  the  rights  of  the  parties.  The 
submission  shall  be  acknowledged  or  proved,  and  certified,  by  the 
parties,  in  like  manner  as  a  deed,  to  be  recorded  in  the. county 
where  it  is  filed. 

53.  The  case,  submission  and  affidavit  shall  be  filed  in  the 
office  df  ihe  clerk  of  the  court  to  which  the  submission  is  made. 
If  the  submission  is  made  to  the  supreme  court,  they  shall  be  filed 
in  the  office  of  the  county  clerk,  if  any,  specified  in  the  submis- 
sion ;  if  no  county  clerk  is  so  specified,  they  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the  submis- 
sion and  thenceforth  the  controversy  becomes  an  action  and  the 
statute  and  rules  relating  to  a  proceeding  in  an  action,  apply 
to  the  subsequent  proceedings  therein  except  as  provided  in  the 
followinff  rule. 

54.  The  action  shall  be  tried  by  the  court  upon  the  case  alone. 
The  case,  submission,  affidavit  and  a  certified  copy  of  the  judg- 
ment and  of  any  order  or  paper  necessarily  affecting  the  j^idg- 
ment,  shall  constitute  the  judgment  roll.  If  the  action  is  in  the 
supreme  court  it  shall  bo  tried  and  judgment  rendered  by  the 
appellate  division  thereof  and  if  in  the  city  court  of  the  city  of 
'H'tw  York,  it  shall  be  tried  and  judgment  rendered  at  the  gen- 
eral term  thereof.  If  the  statement  of  facts  contained  in  the  case 
is  not  sufficient  to  enable  the  court  to  render  judgment,  an  order 
shall  be  made  dismissing  the  submission  without  costs  to  either 
party  unless  the  court,  in  its  discretion,  permits  the  parties  or 
in  a  proper  case  their  representatives  to  file  an  additional  state- 
ment. 
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55.  A  party  at  any  time  before  trial  or  reference  may  oiFer  to  Offer  of 
allow  judgment  to  be  entered  against  him  for  a  sum  or  to  the  eflFect  compromise 
stated  in  the  offer  together  with  the  costs  of  the  action  or  special 
proceeding  to  the  time  of  the  offer,  or  he  may  offer  .to  permit  any 
specified  order  to  be  entered,  or  in  the  case  of  adverse  claims 

he  may  offer  to  allow  or  to  take  judgment  for  the  difference 
between  the  amount  of  his  claim  and  that  of  his  adversary,  with 
or  without  costs.  The*  offer  shall  be  in  writing,  shall  be  signfid 
either  by  the  party  or  by  his  attorney,  aoconipanied  by  an  affidavit 
that  the  attorney  has  authority  to  make  the  offer  and,  with  proof 
of  sen-ice  upon  the  attorney  for  the  parties  to  whom  it  is  made, 
shall  be  filed.  In  an  action  of  foreclosure  and  an  action  founded 
upon  non-payment  of  rent-.the  defendant  may  offei*  to  the  plaintiff 
the  total  amount  due  and  costs ;  if  the  offer  is  accepted  the  action 
shall  be  dismissed  upon  proof,  of  that  fact ;  if  refused  the  defend- 
ant may  pay  the  money  into  court  and  shall  thereupon  be  entitled 
to  ii  dit?missal  of  the  action. 

56.  The  party,  or  attorney  to  whom  the  offer  is  made  may  accept  Acceptance 
the  offer  within  five  days  after  its  presentation  and  upon  the  ^f  offer 
offer  and  its  ac<!eptance,  judgment  may  be  entered  by  the  clerk 
without  further  notice.     The  requisites  of  a  valid   accc^ptance 

shall  be  the  same  as  for  the  offer,  save  that  an  attorney  served 
with  a  copy  of  the  acceptance  may  treat  it  as  an  original  for  the 
purpose  of  complying  with  the  requirement  as  to  filing.  When 
the  offer  relates  to  the  acceptance  of  money  or  property  in  sat- 
isfaction of  dower  or  other  interest  in  real  property,  or  in  any  case 
requires  the  entry  of  an  order  other  than  a  judgment,  application 
shall  be  made  to  the  court  for  such  action  as  may  be  appropriate. 

57.  If  the  offer  is  not  accepted  and  the  party  to  whom  the   Failure  to 
offer  is  made  fails  to  recover  a  more  favorable  judgment,  he  shall   accept  offer 
not  be  entitled  to  any  costs  or  interest  from  the  date  of  the 

offer  but  if  the  judgment  is  more  favorable  than  the  offer,  full 
costs  may  be  recovered.  If  the  offer  is  to  permit  damages-  to  be 
assessed  at  a  given  amount  and  a  more  favorable  judgment  is  not 
recovered,  the  party  to  whom  the  offer  is  made  .shall  be  liable 
for  the  expenses  incurred  by  the  party  making  the  offer  in  pre- 
paring for  the  trial  of  the  question  of  damages.  An  unaccepted 
offer  shall  not  be  referred  to  upon  the  trial. 
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r.  58  Want  of  Prosecution 

Failure  to  58.  An  action  or  a  special  proceeding  may  be  dismissed  or  con- 

tinued upon  terms  as  to  costs  or  otherwise  as  may  be  just,  as 
follows : 

(1)  Where  there  has  been  unreasonable  n^lect  in  the  service 
of  the  summons  upon  a  defendant  without  whose  presence  a  com- 
plete determination  of  the  controversy  cannot  be  had ; 

(2)  Where  there  has  been  unreasonable  neglect  to  proceed 
against  a  defendant  against  whom  a  separate  judgment  may  be 
taken ; 

(S)  Where  there  has  been  unreasonable  neglect  in  any  other 
respect  to  prosecute. 


ORDER  II 

Commencement  of  Action 

Summary 

RULE  RULE 

Venue 59  Bill   of   particulars 136 

Process 69  Service  of  process  and  pleading.  137 

Parties 76  Interpleader 156 

Appearance 92  Substitution 168 

Pleading 99 

Venue  pp.  59-61 

59.  An  action   in  the  supreme  court,   except  as  provided  in  Residence  of 
the  following  rules,  shall  be  tried  in  the  county  in  which  one  of  ^^pJace^^f 
the  parties  resided  at  the  commencement  thereof.     If  neither  of  trial 

the  parties  then  resided  in  the  state,  it  may  be  tried  in  any  county  S^^^^  ^ 
^ich  the  plaintiif  designates  for  that  purpose.     The  designa- 
tion of  the  place  of  trial  in  the  title  of  the  summons  shall  be 
sufficient. 

60.  An  action  in  the  supreme  court  for  any  of  the  following  Place  where 
causes,  shall  be  tried  in  the  county,  where  the  cause  of  action  or  action  ^arose 
some  part  thereof,  arose:  (i)  to  recover  a  penalty  or  forfeiture  to  be  place 
imposed  by  statute,  except  that  where  the  offense  for  which  it  pertain 

is  imposed  wa5  committed  on  a  lake,  river  or  other  stream  of  actions 
water  situated  in  two  or  more  counties,  the  action  may  be  tried 
in  any  county  bordering  on  the  lake,  river  or  stream  and  Opposite 
to  the  place  where  the  offense  was  committed;  (2)  in  an  action 
where  the  people  of  the  state  are  a  party  to  recover  a  penalty  for 
trespass  upon  the  lands  of  the  forest  preserve,  the  action  may  be 
tried  in  a  county  adjoining  the  county  where  the  cause  of  action 
arose;  (S)  against  a  public  officer  or  a  person  specially  appointed 
to  execute  his  duties,  for  an  act  done  in  virtue  of  his  office  or 
for  an  omission  to  perform  a  duty  incident  to  his  office,  or 
ajGrainst  a  person  who  by  the  command  or  in  the  aid  of  a  public 
officer  has  donr  anything  touching  his  duties;  H)  to  recover 
a  chattel  distrained  or  damages  for  distraining  a  chattel. 

61.  In  an  action  in  the  supreme  court  each  of  the  following  Location 
actions  shall  be  tried  in  the  county,  in  which  the  subject  of  the  property  to 
action  or  some  part  thereof  is  situated :  ( 7 )  an  action  to  recover  be  place  of 
summary  possession  of  real  property;   (2)   for  the  partition  of  certLn 

OP  cos 
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real  property;  (3)  for  dower;  (^)  to  foreclose  a  mortgage  upon 
real  property,  or  upon  a  chattel  real ;  (5)  to  compel  the  detemiina- 
tion  of  a  claim  to  real  property;  (6)  for  waste;  (7)  for  a  nuis- 
ance; (8)  to  procure  a  judgment  directing  a  conveyance  of  real 
property;  (9)  and  every  other  action  to  recover  or  to  procure  a 
judgment  establisliing,  determining,  defining,  forfeiting,  annul- 
ling or  otherwise  affecting  an  estate,  right,  title,  lien  or  other 
interest  in  real  property.  An  action  to  acquire  private  property 
for  public  use  shall  be  brought  in  the  judicial  district  where  the 
property  or  some  part  thereof  is  situated. 

62.  An  action  to  sell,  convey,  mortgage,  release  or  lease  real 
property  of  an  infant  or  of  a  person  incompetent  to  manage  his 
affairs  by  reason  of  lunacy,  idiocy  or  habitual  drunkenness,  shall 
be  brought  in  the  judicial  district  in  which  the  property  or  a 
part  thereof  is  situated  and  in  an  action  to  secure  the  appoint- 
ment of  a  committee  of  his  person  or  property  it  shall  be  brought 
where  the  infant  or  incompetent  resides  or  if  he  is  not  a  resident 
of  the  state  or  the  place  of  his  residence  cannot  be  ascertained, 
where  some  of  his  property  is  situated  or  the  state  institution  is 
located  of  which  he  is  an  inmate. 

63.  An  action  in  the  nature  of  the  former  writ  of  certiorari, 
prohibition  or  mandamus  shall  be  brought  within  the  judicial 
district  embracing  the  county  wherein  the  action  is  triable  or 
the  special  proceeding  is  brought  in  the  course  of  which,  the  mat- 
ter sought  to  be  reviewed,  prohibited  or  perf oiined  originated ;  but 
where  the  action  is  directed  against  the  supreme  court  or  a  justice 
thereof,-  the  summons  shall  be  made  returnable  at  a  term  of  the 
appellate  division  of  the  supreme  court  eml)racing  the  county 
wherein  the  action  is  triable  or  the  special  proceeding  is  brought, 
in  the  course  of  which  the  matter  sought  to  be  prohibited  origi- 
nated, unless  a  term  of  the  appellate  division  of  said  department  is 
not  in  session,  in  which  case  it  may  be  made  returnable  at  a  term 
of  the  appellate  division  in  an  adjoining  judicial  department. 

64.  An  issue  of  law  or  an  issue  of  fact  triable  by  the  supreme 
court  without  a  jurv%  arising  in  a  county  whore  no  court  terms  dis- 
tinct from  jury  terms  are  appointed  to  be  held  for  <he  trial  of  such 
cases,  may  be  tried  at  a  court  term  in  any  county  within  the  ju- 
dicial district  embracing  the  county  wherein  the  action  is  triable; 
but  after  the  trial,  the  decision  and  all  other  papers  relating  to  the 
trial  shall  be  filed  and  the  judgment  rendered  shall  be  entered  in 
the  countv  where  the  action  was  tried. 


COMMSNOBMENT  4:1 

65.  The  parties  to  an  action  pending  in  a  court  of  record,  may,  rr.  65-70 
with  the  eansent  of  the  judge  who  is  to  try  it  without  a  jxuy,  ITTT 
stipulate  in  writing  tiiat  it  shall  be  tried  or  heard  and  determined  elsewhere 
elsewhere  than  at  the  couxthouae.     The  stipulation  shall  specify  t**an  at 
the  place  of  trial  and  shall  be  filed  in  the  office  of  the  clerk  and 

the  trial  shall  be  brought  on  upon  the  usual  notice,  unless  other- 
w^ise  provided  in  the  stipulation. 

66.  The  court  raay  change  the  place  of  trial,  (i)  where    the  Change  of 
county  designated  for  that  purpose  in  the  complaint  is.  not  the  ^l^^^  ^^ 
proper  county,  {2)  where  there  is  reason  to  believe  that  an  im- 
partial trial  cannot  be  had  in  the  proper  county,  (S)  wliere  the 
convenience  of  witnesses  and  the  ends  of  justice  will  be  promoted 

by  the  change;  but  it  must  appear  that  the  witnesses  fosr  whose 
convenience  a  change  of  the  place  of  trial  is  asked  are  material 
and  that  their  testimony  will  be  favorable  to  the  moving  party. 

67.  Where  the  defendant  demands  that  the  action  be  tried  in  Demand  for 
the  proper  count}",  his  attorney  shall  serve  upon  the  plaintiff's  piace^of^ial 
attorney,  with  the  answer  or  before  service  of  the  answer,  a  writ- 
ten demand  accordingly.     The  demand  shall  specify  the  county 

where  the  defendant  requires  the  action  to  be  tried.  If  the. 
plaintiff's  attorney  does  not  serve  a  written  consent  to  the  change 
as  proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  thereafter 
serve  notice  of  a  motion  to  change  the  place  of  trial. 

68.  An  order  to  change  the  place  of  trial  takes  effect  upon  the   Taking 
entry  thereof  in  the  office  of  the  clerk  of  the  county  from  which   ^^^^  ^^ 
the  place  of  trial  is  changed ;  but  for  the  puri>oses  of  the  place  of   changing 
hearing  a  motion  to  set  it  aside  or  an  appeal  therefrom  the  place   P^?^,^  ®^ 
of  trial  is  deemed  unchanged. 

Process 

69.  A  civil  action  is  commenced  by  the  service  of  a  summons.   Kinds  of 
There  shall  be  two  forms  of  suiimions  in  an  action,  a  "  sximmons  8unii^^f>na 
to  answer  "  requiring  an  answer  within  twenty  days  and  a  "  sum- 
mons to  appear"  requiring  an  appearance  in  court  or  before  a 

judge  at  .a  specified  time  at  least  eight  days  from  the  service 
thereof  or  within  such  shorter  period  as  may  be  prescribed  by 
the  court  or  a  judge  by  a  notation  as  follows  on  the  summons: 
^'Serace  of  days  authorized."  to^^™" 

70.  In  addition  to  the  cases  specifically  provided  for,  a  sum-  may  issue 
mons  to  appear  may  be  issued,  subject  to  such  disposition  upon  cajg^*^^" 
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pp.  71-72      the  hearing  thereof  as  the  court  may  deem  just:  (1)  in  an  action 

where  the  plaintiff  seeks  only  to  recover  a  debt  in  the  nature  of 
a  sum  certain  or  capable  of  being  reduced  to  certainty  by  calcu- 
lation or  a  liquidated  demand  in  money  where  the  amount  is  a 
matter  only  of  calculation  from  fixed  data,  payable  by  the  defend- 
ant, with  or  without  interest,  arising  (a)  upon  a  contract,  express 
or  implied  (as  for  instance  on  a  bill  of  exchange,  promissory 
note,  check  or  other  simple  contract  debt),  or  (&)  on  a  bond  or 
contract  under  seal  for  payment  of  a  liquidated  amount  of 
money,  or  (c)  on  a  statute  where  the  sum  sought  to  be  recovered 
is  a  fixed  sum  of  money  qt  in  the  nature  of  a  debt  other  than  a 
penalty,  or  (d)  on  a  written  guaranty  where  the  claim  against 
the  principal  is  in  respect  of  a  debt  or  liquidated  demand  only, 
or  (e)  on  a  trust,  or  (/)  in  actions  for  the  recovery  of  land, 
with  or  without  a  claim  for  rent  or  mesne  profits,  by  a  landlord 
against  a  tenant  whose  term  has  expired  or  has  been  duly  termi- 
nated by  notice  to  quit  or  has  become  liable  to  forfeiture  for  non- 
payment of  rent,  or  against  persons  claiming  under  such  tenant ; 
(2)  in  an  action  to  acquire  private  property  for  public  use;  C^) 
in  an  action  in  the  nature  of  the  former  writ  of  certiorari,  prohibi- 
tion or  mandamus. 

Requisites  71.  The  summons  shall  contain  the  title  of  the  action,  specify- 

f,?iJ?«?        iii^  the  court  in  which  the  action  is  brouccht,  the  names  of  the 

summons  ^   ,  ^  ;     .     .  . 

generaUy        parties  to  the  action,  and,  if  it  is  brought  in  the  supreme  court, 

the  name  of  the  county  in  which  the  plaintiff  desires  the 
trial;  and  it  shall  be  subscribed  by  the  plaintiff's  attor- 
ney, who  shall  add  to  his  signature  his  office  address,  specifying 
a  place  within  the  state  where  there  is  a  post-office ;  if  in  a  city, 
he  shall  add  the  street  and  the  street  number,  if  any,  or  other  suit- 
able designation  of  the  particular  locality. 

Form  of  72.  Exclusive  of  the  title  of  the  action  and  the  subscription,  it 

summons        ghall  be  substantially  in  one  of  the  following  forms,  the  blanks 

being  properly  filled : 

"  To  the  above  named  defendant :  You  are  hereby  summoned  to 
answer  the  complaint  in  this  action  and  to  serve  a  copy  of  your 
answer  on  the  plaintiff's  attorney  within  twenty  days  after  the 
service  of  this  summons  exclusive  of  the  day  of  service;  and  in 
case  of  your  failure  to  appear  or  answer,  judgment  will  betaken 
against  you  by  default  for  the  relief  demanded  in  the  complaint. 

Dated  ." 
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"To  the  above  named  defendant :    You  are  hereby  summoned   pp.  73-77 
to  appear  and  answer  the  complaint  in  this  action  at  a  term  of 

on  the  day  of 

;  and  in  case  of  your  failure  to  appear  and 
answer,  judgment  will  be  taken  against  you  by  default  for  the 
relief  demanded  in  the  complaint. 
Dated 
Service  of  days  authorized." 

73.  Where  the  court  directs  a  new  defendant  to  be  brought  in  suppie- 
and  the  order  is  not  made  upon  the  defendant's  own  application,  mental 
a  supplemental  summons  shall  be  issued  directed  to  him  in  the 

same  form  as  an  original  summons ;  except  that  in  the  body  there- 
of, it  shall  require  the  defendant  to  answer  the  original,  amended 
or  supplemental  complaint. 

74.  In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a  Notice  upon 
statute  and  in  an  action  brought  to  recover  real  or  personal  prop-  summons  in 
erty  forfeited  or  a  penalty  incurred  to  the  people  of  the  state  or  penalty  or 
to  an  officer  for  their  use  pursuant  to  a  provision  of  law,  if  a  lorfeitur© 
copy  of  the  complaint  is  not  delivered  to  the  defendant  with  a 

copy  of  the  summons,  a  general  reference  to  the  statute  shall  be 
indorsed  upon  the  copy  of  the  summons  so  delivered,  in  the  follow- 
ing form:  According  to  the  provisions  of,  etc";  adding  such  a 
description  of  the  statute  as  will  identify  it  with  convenient  cer- 
tainty and  also  specifying  the  section  if  penalties  or  forfeitures  are 
given  in  different  sections  thereof  for  different  acts  or  omissions. 

75.  Where  a  personal  claim  is  not  made  against  a  defendant,  xotice  of  no 
a  notice  subscribed  by  the  plaintiff's  attorney  setting  forth  the  gen-  personal 
eral  object  of  the  action,  a  brief  description  of  the  property  affected  be^^™rved^ 
by  it,  if  it  affects  specific  real  or  personal  property,  and  that  with 
a  personal  claim  is  not  made  against  him,  may  be  served  with  the 
summons. 

Parties  Person 

refusing  to 

76.  A  person  who  should  join  as  a  plaintiff  but  who  refuses  to  Join  as 
so  join,  may  be  made  a  defendant,  the  reason  therefor  being  stated  be  made 

in  the  complaint.  defendant 

77.  One  or  more  persons  may  sue  for  the  benefit  of  all  where  Suing  for 
the  question  is  one  of  a  common  or  general  interest  of  many  benefit  of 
persons  or   the  persons  who  might  be  made  parties   are  very 
numerous  and  it  is  impracticable  to  bring  them  all  before  the  court. 


summons 


44  Civil  Practice  Eules 

pp.  78-41  ^^-  ^  V^^^  person  may  sue  or  defend  as  such  upon  leave  of  the 

— —  court     The  petition  for  such  leave  shall  state  the  nature  of  the 

defending  as  action  brought  or  intended  to  be  brought,  that  the  applicant  is 
poor  person    j^^^  worth  one  hundred  dollars  besides  the  wearing  apparel  and 

furniture  necessary  fox  himself  and  his  family,  and  the  subject- 
matter  of  the  action ;  shall  be  verified  by  the  applicant's  affidavit 
unless  the  applicant  is  an  infant  under  the  age  of  fourteen  years, 
and  in  that  case  by  the  affidavit  of  his  guardian  appointed  in  the 
action,  and  shall  be  supported  by  a  certificate  of  a  counsellor-at- 
'  .'  .  law  to  the  effect  that  he  has  examined  the  case  and  is  of  the  opin- 
ion that  the  applicant  has  a  good  cause  of  action.  The  ord6r 
admitting  a  person  to  sue  as  a  poor  person  shall  assign  an  attorney 
to  prosecute  the  action  without  compensation ;  but  if  the  person  so 
•  admitted  is  guilty  of  improper  conduct  in  the  prosecution  of  the 

action  or  of  wilful  or  unnecessary  delay,  the  order  may  be 
annulled.  The  petition  for  leave  to  defend  as  a  poor  person  shall 
contain  the  same  matters  respecting  the  ability  of  the  petitioner, 
required  for  leave  to  prosecute  as  a  poor  person  and  it  shall  be  sup- 
ported by  a  similar  certificate  relating  to  the  defense;  and  the 
order  panting  leave  to  defend  shall  comply  with  the  require- 
ments relating  to  the  order  for  leave  to  sue  and  may  likewise  be 
revoked  in  a  proper  case. 
Action  by  79,  An  action  or  a  special  proceeding  brought  by  or  against  a 

public  officer  pubUc  officer  shall  describe  him  in  the  summons  or  other  process 

by  which  it  is  commenced,  and,  in  the  subsequent  proceedings  there- 
in, by  his  individual  name  with  the  addition  of  his  official  title. 
Action  by  80.  When    an    infant    is    about    to    commence    an    action 

plaStiff  or     ^^    ^    ^^®    defendant    in    an    action    the    court     in    which 
defendant       the   action   is   about   to   be  brought  or   is   pending   shall   upon 

its  own  motion  or  upon  such  notice  as  the  court  may  direct,  ap- 
point some  suitable  and  responsible  person  or  surety  company, 
guardian  ad  litem,  who  shall  give  such  security  to  the  infant  as 
may  be  required  by  law  and  by  order  of  the  court. 
Qualification  81.  The  following  regulation^  shall  apply  to  the  appointment  of 
^d^i?'^^*^"     a  guardian   ad   litem  of   an  infant,   lunatic,    idiot   or  habitual 

drunkard: 

(1)  He  shall  either  be  the  general  guardian  of  the  infant  or 
a  person  fully  competent  to  understand  and  protect  the  rights 
of  the  infant  or  incompetent ; 

(2)  He  shall  have  no  interest  adverse  to  that  of  the  infant 
or  incompetent  or  be  connected  in  business  with  the  attorney  or 
counsel  of  the  adverse  party; 
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(3)  He  shall  be  of  sufficient  ability  to  answer  for  any  damage  rr.  82^* 
which  may  be  sustained  by  his  negligence-  or  misecmduct  in  the 
defense  or  presentation  of  the  suit ; 

{4.)  Any  trust  company  authorized  by  the  laws  of  the  state  to 
act  as  a  general  guardian  may  be  appointed  without  giving 
security ; 

(-5)  The  written  consent  of  the  proposed  guardian  duly  acknowl- 
edged shall  be  filed ; 

(6)  He  shall  not  be  nominated  by  the  adverse  party. 

82.  The  bond  of  a  guardian  ad  litem  shall  bo  conditioned  ferthe  Seiurity  of 
faithful  discharge  of  his  trust,  fol*  the  paying  over  and  investing  of,   ^JJ^ntera 
and   accounting  for,   all   moneys   received   by  him  and  for  the 
observance  of  any  provision  of  law  and  rules  and  the  direetions  of 

the  court  in  relation  to  the  trust. 

83.  It  shall  be  the  duty  of  a  gua;rdian  ad  litem  to  examine  into  Duty  of 
the  circumstances  of  the  case  so  far  as  to  enable  him  to  make  the  guardiaJ^ 
proper  defense^  when  necessary  for  the  protection  of  the  rights  of 

the  infant,  to  account  for  all  money's  received  by  him,  invest  the 
same  according  to  the  directions  of  the  court  and  to  faithfully  exe- 
cute his  trust. 

84.  A  guardian  ad  litem  shall  be  entitled  to  such  compensation  Compenfla- 
for  his  services  as  the  court  may  deem  reasonable;  but  no  order  ^}^^  ?^ 
allowing  compensation  to  a  guardian  ad  litem  shall  be  made,  accept   ad  litem 
upon  an  affidavit  to  be  made  by  such  guardian  if  an  attoniey  of 

the  court,  or  if  the  guardian  be  not  an  attorney  then  upon  an 
affidavit  to  be  made  by  an  attorney  of  the  court  who  has  acted  in 
ike  matter  in  b^alf  of  such  guardian,  showing  that  he  had  exam- 
ined into  the  circuinstances  of  the  ca^e,  and  has  to  the  best  of  hifi 
ability  made  himself  acquainted  with  the  rights  of  his  wa»rd,  and 
that  ^nch  guardian  has  taken  all  the  steps  necessary  for  the  pixh 
teetion  of  such  rights,  stating  what  has  been  done  by  him  for  the 
purpose  of  ascertaining  the  rights  of  the  ward. 

85.  A  guardian  ad  litem  for  an  infant  plaintiff  diall  be  liable  Liability  for 
for  costs  except  where  the  infant  prosecutes  as-  a  poor  person.    A  g^^^^^dia^ 
guardian  ad  litem  for  an  infant  defendant  is  not  liaible-  for  costs  ad  litem 
unless  specially  charged  therewith  &r  personal  mieconduct  by  the 

order  of  the  court. 

86.  Where  a  receiver  applies  to  the  court  for  leave  to  bring  an  Action  by 
action,  he  shall  show  that  he  has  sufficient  property  in  his  actual  i'^'*'<^iver 
possession  to  secure  the.  person  again^st  whom  the  action  i^  to  be 
brought  for  any  costs  which  he  may  recover  againet  the  receiver 

or  that  he  has  the  written  request  of  the  creditor  or  creditors  in 
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whose  behalf  he  was  api)ointecl  to  bring  the  action ;  otherwise  the 
court  may  require  him  to  give  a  bond  conditioned  for  the  payment 
of  costs  with  such  sureties  as  the  court  or  judge  may  approve. 

87.  In  an  action  for  the  partition  of  real  property  no  person 
other  than  a  joint  tenant  or  a  tenant  in  common  of  the  property 
shall  be  a  plaintiff. 

88.  The  following  regulations  shall  apply  to  an  action  to  sell, 
convey,  mortgage,  release  or  lease  the  real  property  or  interest 
therein  of  an  infant  or  incompetent  person  as  provided  in  the 
real  property  law  §  559: 

(i)  An  action  may  be  maintained  in  a  case  specified  in  sub- 
divisions 1  and  2,  by  a  person  entitled  to  the  conveyance;  and 
also  in  a  case  specified  in  subdivision  2,  by  the  executor  or  admin- 
istrator of  the  person  who  made  the  contract  or  of  a  person  who 
died  seized  or  possessed  of  the  real  property  or  interest  in  the 
real  property,  or  by  an  heir  or  devisee  of  either  of  those  persons 
to  whom  the  real  property  has  descended  or  was  devised; 

(^)  In  any  case  provided  for  in  said  section  by  {a)  the  com- 
mittee of  the  lunatic  or  other  incompetent  person,  but  in  that  case 
the  court  shall  appoint  a  guardian  ad  litem  for  the  incompetent 
person  as  required  by  law  where  an  infant  is  defendant,  and  the 
proceedings  shall  be  the  same  as  in  a  like  action  against  an  infant ; 
(fc)  by  the  general  guardian  or  the  guardian  of  the  property  of  the 
infant;  or  (c)  by  any  relative  or  other  person  in  behalf  of  either; 

(5)  Where  the  action  is  to  release  an  inchoate  right  of  dower, 
it  may  be  brought  by  the  husband  of  the  lunatic,  idiot  or  habitual 
drunkard  and  may  be  made  before  or  after  a  committee  has  been 
appointed,  except  that  the  action  may  be  brought  by  the  committee 
of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard  in  any 
case  where,  at  the  time  of  the  action  the  property  to  which  the 
inchoate  right  of  dower  attaches  has  already  been  sold  by  the  hus- 
band and  the  wife  has  not  joined  in  the  conveyance  or  otherwise 
released  her  inchoate  right  of  dower ; 

(-4)  The  infant  or  incompetent  person  shall  be  made  a  defendant 
in  the  action. 

89.  An  action  in  behalf  of  the  people  except  an  action  to  re- 
cover a  penalty  or  forfeiture  expressly  given  by  law  to  a  particular 
officer,  shall  be  brought  in  the  name  of  the  people  of  the  state. 

90.  Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the 
name  of  a  defendant,  he  may  designate  that  defendant  in  the  sum- 
mons and  in  any  other  process  or  proceeding  in  the  action,  by 
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a  fictitious  name  or  by  as  much  of  his  name  as  is  knowTi,  adding  a  rr.  91-92 
description  identifying  the  person  intended.  Where  the  plain- 
tiff  demands  judgment  against  an  unknown  person,  he  may  design 
nate  that  person  as  unknown  adding  a  description  tending  to 
identify  him.  In  either  case  the  person  intended  is  thereupon  re- 
garded as  a  defendant  in  the  action  and  as  sufficiently  described 
therein  for  all  purposes  including  substituted  service  of  the 
sununons. 

91.  In  an  action  for  foreclosure,  partition,  dower,  determination  Defendants 
of  claim  to  real  property  or  in  any  other  action  affecting  the  title  property 
to  real  property,  all  persons  including  the  people  of  the  state  action 

of  New  York,  having  or  claiming  any  interest  in  the  property 
whether  in  fee  or  less  than  fee,  vested  or  contingent,  in  posses- 
sion, remainder  or  reversion,  in  common,  joint  tenancy,  entirety, 
or  severally,  by  lien,  lease  or  otherwise,  shall  be  made  parties 
defendants  so  as  to  vest  in  the  purchaser  a  good  title  in  case  of  a 
sale  or  division  of  the  property.  In  an  action  for  waste  where 
the  plaintiff  is  entitled  to  partition  and  so  elects,  if  it  appears  that 
there  are  persons  not  parties  to  the  action,  who  should  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
shall  be  brought  in.  In  an  action  for  partition  the  executor  or 
administrator  of  a  decedent  from. whom  the  plaintiff  derived  his 
title  shall  be  made  a  defendant  where  the  action  is  brought  within 
eiffhteen  months  after  the  issuance  of  letters  and  the  executor  or  ad- 
ministrator  of  any  other  decedent  who  died  having  an  interest  in 
the  property  shall  be  made  a  defendant.  This  rule  shall  not  be 
construed  to  impair  the  judgment  in  any  such  action  in  case  of 
the  omission  of  any  party  having  an  interest  in  the  property  but 
any  sale,  partition  or  other  disposition*  of  the  property  in  such 
action  shall  be  subject  to  such  outstanding  interest. 

Appearances 

92.  A  party  wlio  is  of  full  age  may  prosecute  or  defend  in  Appearance 
person  or  by  attorney,  unless  he  has  been  judicially  declared  to  be  person^or 
incompetent  to  manage  his  affairs.     The  provisions  relating  to  ^y  attorney 
the  conduct  of  an  action,  wherein  the  attorney  for  the  party  is 
mentioned,  apply  to  a  party  prosecutino:  or  defending  in  person 

unless  otherwise  specially  prescribed  therein.  If  a  party  has 
an  attorney,  he  cannot, appear  and  act  in  person,  where  an  attor- 
ney may  appear  or  act  either  by  special  provision  of  law  or  by 
the  course  and  practice  of  the  court. 
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93.  The  defendant's,  appearance  to  a  summons  to  answer  shall 
be  made  by  serving  upon  the  plaintiff's  attorney  within  twenty 
days  after,  service  of  tlie  summons,  exclusive  of  the  day  of  service,. 
a  notice  of  appearance  or  a  copy  of  an.  answer.  If  a.  copy  of  the 
complaint  is  not  served  with  the  summons,  a  notice  of  appear- 
ance entitles  the  defendant  only  to  notice  of  the  subsequent  j)ro- 
ce^ings,  unless  with  the  notice  he  demands  the  service  of  a  copy 
of  the  complaint.  A  voluntary  general  appearance  of  the  defend- 
ant is  equivalent  to  personal  service  of  the  summons  upon  him. 
An  appearance  to  a  sunaimons  to  appear  shall  be  made  on  the  re- 
turn dav  thereof. 

94.  If  an  infant,  idiot,  lunatic  or  habitual  drunkard  does  not 
appear  to  defend  an  action  or  special  proceeding  instituted  against 
him,  the  plaintiff  before  proceeding  further  shall  apply  to  the  court 
for  the  appointment  of  a  guardian  ad  litem  for  such  defendant. 
A  guardian  ad  litem  served  with  a  summons  shall  appear  within 
twenty  days  after  the  service  of  the  summons  exclusive  of  the 
day  of  service,  except  that  a  summons  to  appear  shall  be  responded 
to  on  the  day  specified  in  the  summons. 

96.  A '  co-respondent  in  an  action  for  divorce  served  with  a 
copy  of  a  pleading,  may  appear  within  twenty  days  after  such 
service  to  defend  the  action  so. far  as  the  issues  affect  him.  If 
no  such  service  bo  made,  then  at  any  time  before  the  entry  of 
judgment  he  may  appear  in  person  or  by  attorney,  in  the  action 
and  demand  a  copy  of  the  pleading,  which  shall  be  served  within 
ten  days  thereafter,  and  he  may  appear  and  defend,  so  far  as  the 
issues  affect  him. 

96.  In  an  action  to  acquire  private  property  for.  a  public  use» 
if  a  service  other  than  personal  has  been  made  upon  a  defendant 
and  he  does  not  appear  upon  the  return  of  the  summons,  the  court 
shall  .appoint  some  competent  attorney  to  appear  for  him  and  at- 
tend to  his  interests  in  the  proceeding. 

97.  A  defendant  may  before  answering,  apply  upon  notices  for 
an  order  directing  the  attorney  to  produce  evidence  of  his  au- 
thority to  commence  the  action  and  staying  proceedings  until  pro- 
duced. A  written  request  of  the  plaintiff  or  his  agent  to  the 
plaintiff's  attorney  to  comnieiiee  the  action,  or  a  written  recog- 
nition of  his  authoritj-  so  to  do,  verified  by  the  affidavit  of  the 
attorney  or  any  other  competent  witness,  is  sufficient  presump- 
tive evidence  of  such  authority. 

98.  If  an  attorney  dies,  is  removed,  suspended  or  other^vlse 
becomes  disabled  to  act,  at  any  time  before  judgment  in  an  action, 
no  further  proceeding  shall  be  taken  in  the  action  against  the 
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partT  for  Trhom  he  appeared,  until  thirty  days  after  notice  to  ap-   rr  99^  I'M- 
point  another  attorney  has  beeai  given  to  that  party,  either  person- 
allv  or  in  such  manner  as  the  court  directs.     If  after  such  notice 
no  ftttomey  appears^  the  party  serving  the  notice  may  proceed 
witk  the  cause  as  in  a  case  of  default. 

» 

Pleabii^qs 

a.  generally 

99.  PleadingB  shall  be  as  brief  as  the  nature  of  the  case  admits,  pleadings 
The  ultimate  facts  shall  he  alleged  but  not  the  evidence  by  which  generally 
they  are  to  be  proved.     They  shall  be  divided  into  para^apha 

so  aa  to  be  readily  identified.  Inconsistent  causes  of  action  in  a 
complaint  or  counterclaim  and  inconsistent .  defenses  are  not 
objectionable. 

100.  It  shall  not  be  neeessary  specifically  to  demand  interest  interest  and 
and  oosta  or  to  deny  allegations  as  to  the  amount  of  unliquidated  ^^^^^ 
damages,  but  they  shdll  be  deemjed  in  issue. 

101.  An  attorney  may  be  changed  by  consent  of  the  party  and   Substitution 
his  attorney  or  upon  application  of  a  party  upon  cause  shown  and  ^*  attorney 
upon  such  terms  as  shall  be  just    If  an  appeal  has  been  taken  the- 
aSucatioa-n^y  be  Bu.de  Jo  the  appellarcourt  i.  wKich  the 

appeal  is  pending. 

102.  It  shall  not  be  necessary  to  admit  specifically  an  allegation '  Admission 
in  a  pleading;  but  each  material  allegation  of  the  complaint  not  and  denials 
controverted  by  the  answer,  and  each  material  allegation  of  new 

matter  in  the  answer  not  controverted  by  the  reply,  where  a  reply 
is  required,  shall  for  the  purposes  of  the  action,  be  taken  as  true. 
An  allegation  of  new  matter  in  the  answer,  to  which  a  reply  is 
not  r^uired,  or  of  new  matter  in  a  reply,  is  to  be  deemed  con- 
troverted by  the  adverse  party.  Denials  shall  be  direct  and 
specific  and  not  evasive  or  argumentative. 

103.  In  all  cases  in  which  the  party  pleading  relies  on  any  mis-  Particulars 
representation,  fraud,  breach  of  trust,  wilful  default  or  undue  ^^  ir^^i^  and 
influence  the  facts  shall  be  stated  with  particulars,  but  when-  influence 
ever    it    is    necessary    to    allege    malice,    fraudulent    intention, 
knowledge  or  other  condition  of  mind,  it  shall  be  sufficient  to 

allege  the  same  a  fact  without  setting  out  the  circumstances  from 
which  the  same  is  to  be  inferred. 

104.  In  pleading  the  performance  of  a  condition  precedent  in  a 
contract,  it  is  not  necessary  to  state  the  facts  constituting  perform-  condition 
anc?e,  but  the  party  may  state  generally  that  he  or  the  person  whom  pre^^^^^ent 
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he  represents,  duly  performed  all  the  conditions  on  his  part ;  but  if 
that  allegation  is  controverted,  he  shall  on  the  trial  establish  per- 
formance. 

105.  Wherever  the  contents  of  a  document  are  material,  it 
shall  be  sufficient  in  any  pleading  to  state  the  effect  thereof  as 
briefly  as  possible,  without  setting  out  the  whole  or  any  part  thereof 
unless  the  precise  words  of  the  document  or  any  part  thereof  are 
material ;  but  a  copy  thereof  may  be  annexed  to  the  pleading  and 
incorporated  therein  by  reference. 

106.  In  pleading  a  judgment  or  other  determination  of  a  court 
or  officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction,  but  the  judgment  or  determination  niay 
be  stated  to  have  been  duly  given  or  made ;  and  if  tha|  allegation 
is  controverted,  the  party  pleading  shall  on  the  trial  establish  the 
facts  conferring  jurisdiction. 

107.  In  an  action  or  a  special  proceeding  involving  an  interest 
in  real  property,  other  than  a  claim  for  summary  possession,  the 
property  shall  be  described  by  metes  and  bounds  sufficient  for 
purposes  of  a  conveyance  thereof. 

108.  In  pleading  a  private  statute  or  a  right  derived  therefrom, 
it  is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  passage 
and  title  or  in  some  other  manner  with  convenient  certaintv  with- 
out  setting  forth  any  of  the  contents  thereof. 


Form  of 
verification 


Verification, 
by  whom 
made 


b,  verification 

109.  The  affidavit  of  verification  shall  be  to  the  effect  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  belief  and 
that  as  to  those  matters  he  believes  it  to  be  true.  Where  it  is  made 
by  a  person  other  than  a  party,  he  shall  set  forth  in  the  affidavit 
the  grounds  of  his  belief  as  to  all  matters  not  stated  upon  his  knowl- 
edge and  the  reason  why  it  is  not  made  by  the  party. 

110.  The  verification  of  a  pleading  shall  be  made  by  the  affidavit 
of  the  party  or,  if  there  are  two  or  more  parties  united  m  interest 
and  pleading  together,  by  at  least  one  of  them  who  is  acquainted 
with  the  facts,  except  as  follows : 

(1)  WTiere  the  party  is  a  domestic  corporation,  the  verification 
shall  be  made  by  an  officer  thereof ; 

(2)  Where  the  people  of  the  state  are  or  a  public  officer  in 
their  behalf  is  a  party,  the  verification  may  bo  made  by  any 
person  acquainted  with  the  facts; 
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(3)  Where  the  party  is  a  (a)  foreign,  corporation,  or  (6)  where  rr.  111-114 
the  party  is  not  within  the  county  where  the  attorney  resides,  or 
if  the  latter  is  not  a  resident  of  the  state,  the  county  where  he  has 
his  office,  or  if  there  are  two  or  more  parties  united  in  interest, 
and  pleading  together,  where  neither  of  them  acquainted  with 
the  facts  is  within  that  county,  or  (c)  where  the  action  or  defense 
is  founded  upon  a  written  instrument  for  the  payment  of  money 
only,  which  is  in  the  possession  of  the  agent  or  the  attorney,  or  (d) 
where  all  the  material  allegatioijs  of  the  pleading  are  within  the 
personal  knowledge  of  the  agent  or  the  attorney ;  the  verification  in 
any  of  such  cases  may  be  made  by  the  agent  of  or  the  attorney  for 
the  party. 

111.  The  allegations  or  denials  in  a  verified  pleading  shall  in   Construction 
form  be  stated  to  be  made  by  the  party  pleading.    Unless  allega-  [InsT' 
tions  are  stated  to  be  made  upon  the  information  and  belief  of  the  pleadings 
party,  they  shall  be  regarded  for  all  purposes  including  a  criminal 
prosecution  as  having  been  made  upon  the  knowledge  of  the  person 
verifying  the  pleading. 

112.  Where  a  pleading  is  verified,  each  subsequent  pleading,  When 
except  the  answer  of  an  infant  by  his  guardian  ad  litem,  shall  {jJugt  be 
be  verified ;  but  the  verification  may  be  omitted,  except  as  other-  verified 
wise  specially  prescribed  by  law,  where  the  party  pleading  would 

be  privileged  from  testifying  as  a  witness  concerning  an  allegation 
or  denial  contained  in  the  pleading. 

113.  The  remedy  for  a  defective  verification  of  a  pleading  is  to  Remedy  for 
treat  the  same  as  an  unverified  pleading.    \Vhere  the  copy  of  a  ^^^?^*^v® 
pleading  is  served  without  a  copy  of  a  suincient  verification,  in  a 

case  where  the  adverse  party  is  entitled  to  a  verified  pleading,  he 
may  treat  it  as  a  nullity,  provided  he  gives  notice  with  due  dili- 
gence to  the  attorney  of  the  adverse  party  that  he  elects  so  to  do. 

c,  complaint 

114.  The  complaint  shall  contain:  Contents  of 

^  ^  ^         ^  ^  complaint 

(i)   The  couii;  and,  if  the  action  is  brought  in  the  supremo  generally 
court,  the  county  in  which  the  action  is  brought  and  the  names 
of  all  the  parties  to  the  action,  plaintiff  and  defendant; 

(2)  A  plain  and  concise  statement  of  the  material  facts  consti- 
tuting each  cause  of  action  without  unnecessary  repetition ;  where 
it  sets  forth  two  or  more  causes  of  action,  the  statement  of  the 
facts  constituting  each  cause  of  action  shall  be  separate  and  num- " 
bered ; 
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rg.  115-119        (3)  A  dcmajad  for  the  judgment  to  whidi  the  plaintiff  claims  to 

be  entitled;   ha  may   daim   altemaiive:  relief,   hasad  upon   an 
alternjitive  coustruotion  of  his  cause  of  action. 
Pleading  by       ^25.  In  an  action  brought  by  oc  against  a  eoipomtiDn^  the  com^ 
corporation     plaint  shall  State  that  the  plaintiff  or  the  defendanl;  as*  the  eofie- 

may  be,  is  a  corporation,  whether  it  is*  a  dDmestis;'  oorpoasition  or  a 
foreign  corporation,  if  the  latter,  the  state,  country  or  gorern- 
ment  by  or  under  whose: laws  it  was  created;  but  the  plaintiff  need 
not  set  forth  or  specially  refer  to  any  act  or  proceedimg  by  or  under 
which  the  corporation  was  created 
Pleading  ^iQ^  Xt  shall  be  sufficient  in  an  action  for  libel  or  dander  to 

slander       ,    state  generally  that  the  defamatory  matter  was  published  or- spoken 

concerning  the  plaintiff  and  if  that  allegation  is  controverted,  the 
plaintiff  shall  establish  it  on  the  triaL 
Complaint.  nY,  ITie  complaint  in  an  action  for  separation  from  bed  and 

lion^  board  shall  specify  particularly  the  nature  and  circumstances  of 

the  defendant's  misconduct  and  set  forth  the  time  and  plac«  of 
each  act  complained  of  with  reasonable  certainty. 
Complaint  ngr.   Where  in  an  action  to  recover  personal  property  the  corn- 

taking  or        plaint  contains  a  sufficient  statement  of  the  plaintiff's  title,  n  gen- 
detention        pi-j,]  allegation  that  the  defendant  wrongfully  took  the  chattel,  is 

sufficient  without  setting  forth  the  facts  showing  that  the  taking 
wns  wrongful.  Where  the  taking  of  the  chattel  is  not  complained 
of  but  the  action  is  founded  upon  its  wrongful  detention,  the 
complaint  shall  set  forth  the  facts  showing  that  the  detention  was 
wrongful. 
Pleading  ng    Where  the  people  of  the  state  of  New  York  are  made  a 

iiitprpst  of 

people  party  defendant  in  an  action  affecting  real  property,  the  complaint 

shall  set  forth  detailed  facts  showing  the  particular  nature  of  the 
interest  in  or  the  lien  on  the  real  proy)erfs^  and  the  reason  for  mak- 
ing the  people  a  party  defendant.  Where  the  lien  is  one  under  the 
transfer  tax  act,  it  shall  state  the  name  or  names  of  the  decedents 
against  whose  estate  there  is  an  unpaid  transfer  tax,  the  place  of 
residence  of  the  decedents  at  the  time  of  death,  the  heirs  at  law 
and  next  of  kin  of  tho  decedents  and  if  the  decedents  left  none 
that  fact  shall  be  stated,  whether  the  decedents  died  testate  or 
intestate,  whether  the  estate  of  the  decedents  has  been  admin- 
istered and  if  so  where  and  if  not  administered  such  facts 
shall  be  stated,  and  also  that  the  people  are  made  a  party  defeD<lant 
for  no  other  reason  than  the  existence  of  the  lien  of  said  transfer 
tax.  Upon  failure  to  state  such  facts  the  complaint  may  be  dis- 
missed as  to  the  people  of  the  state. 
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120.  In  an  action  by  a  husband  for  a  divorce,  if  he  wishes  to  rp.l2©-123 
qne^ion  the  legitiinaicy  of  any  of  the  children  of  his  wife,  the  pleading 
allegation    thart;    they    are    or    that    he    believes    them    to    be  illegitimacy 
illegitimate,  shall  be  distinctly  made  in  the  complaint. 

d,  answer 

121.  The  answer  shall  contain:  ^^"'^'^' 
(i)   A  specific  denial  of  each  material  allegation  of  the  oom- 

plaint  controfverted  by  the  defendant,  unless  he  intends  in  good 
faith  to  controvert  all  of  the  allegations,  in  which  case  he  may 
deny  them  ;generally ; 

{2)  A  statement  of  any  new  matter  constituting  each  defense 
or  coonterclaim,  in  plain  and  concise  language,  separately  stated 
and  numbered,  without  unnecessary  repetition; 

(^)  A  statement  {a)  that  the  court  has  not  jurisdiction  of  the 
person  of  the  defendant;  (6)  that  the  court  has  not  jurisdiction 
of  the  subject  of  the  action;  (c)  that  the  plaintiff  has  not  legal 
capacity  to  sue;  (d)  that  there  is  another  action  pending  between 
the  same  parties,  for  the  same  cause;  (e)  that  there  is  a  mis- 
joinder of  parties  plaintiff;  (/)  that  there  is  a  defect  of  parties, 
plaintiff  or  defendant;  {g)  that  causes  of  action  have  been 
improperly  united;  (A)  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  (i)  and  any  other  point  of 
law  presented  by  the  pleadings. 

122.  Unless  a   defense  or   counterclaim   is  interposed   as   an  Coniplete 

and   partial 

answer  to  the  entire  complaint,  it  shall  distinctly  refer  to  the  defenses 
cause  of  action  which  it  is  intended  to  answer.  A  partial  defense 
may  be  set  forth,  but  it  shall  be  expressly  stated  to  be  a  partial 
defense  to  the  entire  complaint  or  to  one  or  more  separate  causes 
of  action  therein  .^et  forth.  Matter  tending  only  to  mitigate  or 
reduce  damages  is  a  partial  defense  within  the  meaning  of  this 
section. 

123.  A  defendant  upon  whom  the  plaintiff  has  served,  with  the  '^^^^^  |'^^^'"" 
summons,  a  copy  of  the  complaint,  shall  serve  a  copy  of  his  answer  answer 
upon  the  plaintiff's  attorney  before  the  expiration  of  the  time 

within  which  the  summons  requires  him  to  answer-;  a  defendant 
upon  whom  a  summons  to  appear  has  been  served  shall  respond 
thereto  at  the  time  specified  in  the  svunmons  and  either  answer  in* 
writing  or  obtain  time  in  which  to  serve  an  answei^  or  suffer 
default;  and  if  after  service  of  a  copy  of  the  complaint  upon  an 
attorney,  he  appears  for  another  defendant,  the  latter  shall  answer 
the  complaint  within  twenty  days  after  such  appearance  in  the 
action. 
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124.  Where  the  judgment  may  determine  the  ultimate  rights  of 
two  or  more  defendants  as  between  themselves,  a  defendant  who 
requires  such  a  determination  shall  demand  it  in  his  answer  and 
shall  at  least  twenty  days  before  the  trial  serve  a  copy  of  his 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  affected 
by  the  determination,  and,  personally  or  as  the  court  may  direct, . 
upon  defendants  so  to  be  affected  who  have  not  duly  appeared 
therein  by  attorney.  The  controversy  between  the  defendants  shall 
not  delay  a  judgment  to  which  the  plaintiff  is  entitled  unless  the 
court  otherwise  directs. 

125.  In  an  action  for  divorce  the  answer  may  be  made  without 
verifying  it  notwithstanding  the  verification  of  the  complaint, 
except  that  an  answer  containing  a  counterclaim  which  charges 
adultery  shall  be  verified  in  respect  to  such  counterclaim,  where 
the  complaint  is  verified. 

126.  A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint  charging  him  with  having  confessed  or  suffered  a  judg- 
ment, executed  a  conveyance,  assignment  or  other  instrument,  or 
transferred  or  delivered  money  or  personal  property,  with  intent 
to  hinder,  delay  or  defraud  his  creditors ;  or  with  being  a  party  or 
privy  to  such  a  transaction  by  another  person,  with  like  intent 
towards  the  creditors  of  that  person ;  or  with  any  fraud  whatever, 
affecting  another. 

e.  counterclaim 

127.  The  rules  as  to  form  and  contents  of  a  complaint  shall 
govern  a  counterclaim  so  far  as  applicable.  A  counterclaim  may 
be  proceeded  with  although  the  action  is  stayed,  discontinued  or 
dismissed.  When  a  counterclaim  alleged  a  right  to  relief  against 
a  plaintiff  and  some  other  person  not  a  party,  the  latter  shall  be 
served  with  a  copy  of  the  counterclaim  and  shall  be  made  a  party 
to  the  action.  Defendant  may  proceed  upon  a  default  to  a  counter- 
claim in  like  manner  as  upon  a  default  to  a  complaint. 

128.  WTiere  a  complaint  is  not  verified  and  the  answer  sets  ui> 
a  counterclaim  and  also  a  defense  by  way  of  denial  or  avoidance, 
the  verification  may  be  made  to  refer  exclusively  to  the  counter- 
claim;  and  the  rules  relating  to  the  construction  of  the  allegations, 
their  effect,  the  person  by  whom  a  verification  is  to  be  made  and 
the  form  of  the  verification  apply  to  a  counterclaim  as  if  it  were  a 
separate  pleading. 

/.  reply 

129.  Where  the  answer  contains  a- counterclaim,  the  plaintiff 
shall  reply  to  the  counterclaim.     Defenses  to  a  counterclaim  shall 
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be  pleaded  in  the  san;Le  manner  as  defenses  to  a  complaint.  New  rr.  130-134 
or  aflSrmative  matter  in  a  reply  shall  be  deemed  denied  by  the 
defendant  unless  a  rejoinder  be  permitted  by  the  court  The 
reply  shall  not  repeat  all^ations  contained  in  the  complaint  except 
as  may  be  necessary  to  answer  any  affirmative  defense  or  counter- 
claim. 

130.  Where  an   answer  contains  new  matter  constituting  a  Compelling 
defense  by  way  of  avoidance,  the  court  may  in  its  discretion  on  ^^^  ^ 

the  defendant's  application,  direct  the  plaintiff  to  reply  to  the  new 
matter ;  in  that  case,  the  reply  and  the  proceedings  upon  failure  to 
reply  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
claim.   Where  no  counterclaim  is  interposed  any  new  or  affirmative 

matter  in  the  answer  is  deemed  denied  by  the  plaintiff. 

« 

g.  rejoinder 

131.  No  pleading  subsecjuont  to  a  reply  shall  be  allowed  without  Pleading 
leave  of  the  court  and  then  only  upon  such  terms  as  the  court  shall  subsequent 
think  fit.    Everj'^  pleading  subsequent  to  a  reply  shall  be  delivered 

within  the  time  specified  in  the  order  giving  leave  to  deliver  the 
same  or  if  no  time  be  so  specified  within  four  days  after  the 
delivery  of  the  previous  pleading,  unless  the  time  shall  bp 
extended. 

h,  defective  pleading 

132.  The  court  may  at  any  stage  of  the  proceedings  order  to  be  Remedy  for 
struck  out  or  amended  any  matter  in  a  pleading  which  may  be  fr\vo\'ous 
sham,    frivolous,    indefinite,    uncertain,    irrelevant,    redundant,  and 
prolix,  repetitious,  unnecessary,  obscure,  impertinent  or  scandalous  ^^^^^^^^^'^ 
or  which  may  tend  to  prejudice,  embarrass  or  delay  the  fair  trial 

of  the  action ;  and  may  in  any  such  case  order  the  costs  of  the  appli- 
cation to  be  paid  as  between  attorney  and  client.  Where  any  such 
matter  is  stricken  out  by  order,  a  new  pleading  shall  be  served 
omitting  the  objectionable  matter. 

133.  If  an  objection  to  a  pleading  is  not  taken  by  motion,  answer  Waiver  of 
or  reply,  the  defendant  is  deemed  to  have  waived  it  except  the  objections 
objection  to  the  jurisdiction  of  the  court  or  the  objection  that  the 
complaint  or  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

L  amendment  to  pleading 

134.  Within  twenty  days  after  a  complaint,  answer  or  reply    Amendment 
is  ser\'ed  or  at  any  time  before  the  period  for  pleading  expires,   ^^  course 
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rr.l3&-il37    the  pleading  may  be  once  amended  by  the  party,  of  couree,  without 

costs  and  without  prejudice  to  the  proceedingB  already  had;  but 
if  it  is  made  to  appear  to  the  court  that  the  pleading  was  amended 
for  the  purpose  of  delay  and  that  the  adverse  party  will  thereby 
lose  the  benefit  of  a  term  for  which  the  cause  has  been  or  may  be 
noticed,  the  amended  pleading  may  be  stricken  out  or  the  pleadifig 
may  be  restored  to  its  original  form  and  such  terms  imposed  as 
the  court  deems  just. 

135.  The  court  may  upon  such  terms  as  are  just,  with  or  with- 
out notice,  permit  a  party  to  serve  an  amended  complaint,  answer 
or  reply,  in  addition  to  or  in  place  of  a  former  pleading,  alleging 
material  facts  which  have  occurred  since  his  former  pleading  or  of 
which  he  was  ignorant  when  it  was  made,  including  the  judgment 
or  decree  of  a  competent  court  rendered  after  the  commencement 
of  the  action  determining  the  matters  in  controversy  or  a  part 
thereof.  Where  a  party  has  obtained  leave  to  make  an  amended 
pleading,  an  anticipatory  remedy  or  other  proceeding  already 
taken  in  the  action,  is  not  affected  by  the  amended  pleading 
but  the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  case  presented  by  the  original  and  amended 
pleadings. 

Bill  of  Particulars 


Bin  of 
particulars 


Service  of 
summons 


136.  A  further  and  better  statement  of  a  claim  or  defense  or 
further  and  better  particulars  of  any  matter  stated  in  a  pleading, 
notice  or  written  proceeding  requiring  particulars,  may  be 
demanded  and  may  in  all  cases  be  ordered  upon  such'  terms  as  to 
costs  and  otherwise  as  may  be  just. 

Service  of  Process  and  Pleading 

a,  service  generally 

137.  The  summons  may  be  served  by  any  person  other  than  a 
party  to  the  action  except  where  it  is  otherwise  specially  prescribed 
by  law.  Personal  service  shall  consist  in  handing  a  copy  to  the 
defendant  in  person  or  if  he  refuses  to  receive  it,  by  tendeTin*:: 
it  to  him.  The  provisions  relating  to  personal  service  or  a  substi- 
tute for  personal  service  of  .an  original  simimons,  applies  to  a 
supplemental  summons.  The  provisions  relating  to  the  mode  of 
service  of  a  summons  apply  to  the  service  of  any  process  or  othor 
paper  wherobv  a  special  proceeding  is  commenced  in  a  court  or 
before  an  offic(»r  except  a  proceeding  to  punish  for  contempt  and 
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except  whore  special  provision  for  the  service  thereof  is  other-  rr.L38-142 
wise  made  by  law.     The  plaintiff's  attorney  may  by  an  indorse- 
ment  on  the  summons  fix  a  time  within  which  the  service  thereof 
shall  be  made  and  in  that   case  the  service  cannot  be  made 
afterwards. 

138.  A  copy  of  the  complaint  may  be  served  with  the  summons  service  of 
but  if  a  oopy  of  the  complaint  is  not  delivered  to  a  defendant  at  the  complaint 
time  of  the  delivery  of  a  copy  of  the  summons  to  him  either  within 
or  without  the  state,  his  attorney  may  at  aily  time  within  twenty 
days  after  the  service  of  the  summons  is  complete,  serve  upon  the 
plaintiff's  attorney  a  written  demand  for  a  copy  of  the  complainjt 
which  shall  be  served  within  twentv^  davs  thereafter.  The  demand 
may  be  incorporated  in  a  notice  of  appearance.  Where  the  same 
attorney  appears  for  two  or  more  defendants,  only  one  copy  of  the 
complaint  need  be  served  upon  him.  If  the  plaintiff's  attorney 
fails  to  serve  a  copy  of  the  complaint,  the  defendant  may  apply  to 
the  court  for  a  dismissal  of  the  complaint. 

130.  A  copy  of  each  pleading  subsequent  to  the  complaint,  shall  Service  ot 
be  served  on  the  attorney  for  the  adverse  party  within  ^twenty  gubsequent 
days  after  sendee  of  a  copy  of  the  preceding  pleadin^jf.     Where  a  to  com- 
pleading  is  amended  a  copy  thereof  shall  be  served  upon  the  attor-  ^  *"^ 
ney  for  the  adverse  party* 

140.  In  a  case  in  which  the  people  of  the  state  are  by  law  a  Service  of 
proper  party  defendant,  the  summons  shall  be  served  on  the  sumnions^ 
attorney-general,  who  may  appear  in  behalf  of  the  people. 

141.  The  summons  in  an  action  for  a  penalty  or  forfeiture  by  a  Service  in 
common  informer  can  be  served  onlv  bv  an  "officer  authorized  bv  **'**<\"  ^'^^ 

•        •  1  "       'i  rrn  *      penallv  bv 

law  to  collect  an  execution  issued  out  of  the  same  court.    The  sum-  conmion 
mens  when  is8ue<l  cannot  be  countermanded  by  the  plaintiff  before  i^^^rnier 
the  service  thereof  and  immediatelv  after  it  has  been  served,  the 
officer  who  served  it  shall  file  it  with  his  certificate  of  service  in 
the  office  of  the  clerk  or  deliver  it  with  a  like  certificate  to  the 
magistrate  by  whom  it  was  issued,  as  the  case  requires. 

142.  In  an  action  affecting  the  title  to  or  the  possession,  use  or  Service  of 
enjojTnent  of  real  property,  if  the  plaintiff  has  filed  a  notice  of  the  summons 
pendency  of  the  action  with  the  complaint  before  the  service  of  ns  pendens 
the  summons,  personal  service  of  the  summons  shall  be  made 

within  sixty  days  aftfer  the  filing  or  else  before  the  expiration  of 
the  same  time,  publication  of  the  summons  shall  be  commenced 
or  personal  service  thereof  shall  be  made  without  the  state  pur- 
suant to  an  order  obtained  therefor. 
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143.  If  an  action  or  a  special  proceeding  shall  be  brought, 
founded  in  whole  or  in  part  upon  any  transaction  growing  out  of  a 
business  conducted  under  the  name  of  a  deceased  person  as  pro- 
vided by  subdivision  3  of  section  20  and  section  21  of- the  partner- 
ship law  and  the  name  of  the  deceased  person  is  stated'  as  a 
defendant,  the  process  and  papers  therein  may  be  served  on  any 
person  or  persons  using  such  name  with  like  effect  as  though  such 
person  or  persons  had  been  named  as  defendant  by  his  or  their 
own  respective  name^  and  with  the  same  effect  as  though  all  such 
persons  were  served  with  process,  and  the  process  and  all  papers 
niay  be  amended  by  substituting  the  name  or  names  of  the  person 
or  persons  using  the  name  of  such  decedent;  and  no  action  or 
proceedings  shall  fail,  abate  or  be  in  any  manner  hindered  by  the 
name  of  such  decedent  being  so  used. 

&.  personal  service 

144.  Personal  service  of  the  summons  upon  a  domestic  corpora- 
tion shall  be  made  by  delivering  a  copy  thereof  within  the  state 
as  f  oUoWs : 

(i.)  If , the  action  is  against  the  city  of  New  York,  to  the  mayor, 
comptroller  or  counsel  to  the  corporation ; 

(2,)  If  the  action  is  against  any  other  city,  to  the  mayor, 
treasurer,  counsel,  attorney  or  clerk;  or,  if  the  city  lacks  any  of 
those  officers,  to  the  officer  performing  corresponding  functions 
under  another  name; 

(3,)  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  secretary  or  clerk  to  the  corporation,  cashier,  treas- 
urer, director  or  managing  agent. 

145.  Personal  service  of  a  suimnons  u]X)n  a  foreign  corporation 
shall  be  made  by  delivering  a  copy  thereof  within  the  state  as 
follows : 

(/.)To  the  president,  vice-president,  treasurer,  assistant  treas- 
urer, secretary  or  assistant  secretary,  or  if  the  corporation  lacks 
any  of  those  officers,  to  the  officer  performing  corresponding 
functions  under  another  name; 

(2.)  If  such  officers  can  not  be  found  with  due  diligence  and 
the  corporation  has  property  within  the  state  or  the  cause  of 
action  arose  therein,  then  to  the  cashier,  a  director  or  a  managing 
agent  of  the  corporation  within  the  state; 

(.7.)  To  a  person  designated  for  service  of  process  or  upon  the 
secretary  of  state,  as  provided  in  section  16  of  the  general  corpo- 
ration law. 
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146.  If  the  defendant  is  an  infant,  service  shall  be  made  on  the  rr.  146-150 
infant  in  person  and  also  on  his  father,  mother  or  guardian,  or  if  cTei^ce^n  ~ 
there  is  none  within  the  state,  on  the  person  having  the  care  and  infant 
control  of  him  or  with  whom  he  resides  or  in  whose  service  he  is 
employed ;  provided  that  the  court  may  order  that  service  upon  the 

infant  or  his  father,  mother  or  guardian  alone  shall  bo  deemed 
good  service. 

147.  If  the  defendant  is  a  person  judicially  declared  to  be  Service  on 

...  •!_•         xr   •         •  *'  i?    1  incompetent 

mcompetent   to   manage  his   aiiairs   m  consequence  of   lunacy,  * 

idiocy  or  habitual  drunkeimess  and  for  whom  a  committee  has 
been  appointed,  service  may  be  made  on  the  committee.  If  no 
committee  has  been  appointed  and  the  incompetent  is  an  inmate 
of  a  state  institution  sei-vice  may  be  made  upon  the  superintendent 
or  officer  having  charge  of  the  institution.  In  either  case  service 
may  also  be  made  upon  the  incompetent- in  the  discretion  of  the 
court. 

148.  When  an  idiot,  lunatic  or  habitual  dninkard  not  so  declared   Service  on 
by  inquisition,  or  an  infant,  is  mentally  incapable  of  protecting  p^rs^**^ 
his  rights  as  a  defendant,  or  in  any  other  case  where  the  court  shall 

deem  it  necesgai'>',  it  may  designate  by  order  some  suitable  person 
upon  whom  sen-ice  shall  l)e  made  for  such  persons,  and  service 

shall  not  be  complete  until  so  made. 

« 

c,  svJbstituted  service 

149.  Where  prompt  personal  service  cannot  be  effected  of  a    Substituted 
summons,  writ,  notice,  pleading,  order,  warrant,  or  other  docu-  ■'''pj!,^^^^n 
ment,  proceeding  or  written  communication,  the  court  in  which 

the  action  or  special  proceeding  is  pending,  or  a  CDunty  judge 
of  the  county  where  the  action  is  triable,  upon  proof  showing 
grounds  therefor,  may  make  such  order  for  substituted  service  by 
posting  a  notice,  by  registered  letter,  by  delivery  to  another,  by 
leaving  at  the  place  of  residence  or  abode,  regular  place  of  business 
or  emplo^■ment,  by  publication  or  otherwise,  as  may  be  juat. 

150.  Service  of  a  summons  by  publication  within  or  without  the  Service  by 
state,  may  l>e  made  in  any  of  the  following  cases  and  in  such  P"  ^  Katum 
other  instances  as  may  seem  just: 

(7.)  Where  the  defendant  to  be  served  is  a  foreign  corpora- 
tion ;  or  • 

(2,)  An  incorporated  association  consisting  of  seven  or 
more  persons  having  a  president  and  treasurer  neither  of  whom 
is  a  resident  of  this  state;  or 

{S.)  A  domestic  corporation  where  after  diligent  effort  ser- 
vice cannot  be  made  within  the  state ;  or 
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>*•  1^1  (4,)  A  natural  person  who  is  not  a  resident  of  the  state;  or, 

where,  after  diligent  inquirj^  the  defendant  remains  unknown 
to  the  plaintiff,  or  the  plaintiff  is^  unable  to  ascertain  whether 
the  defendant  is  or  is  not  a  resident  of  the  state ;  or 

(5.)  A  resident  of  the  state  who  has  departed  therefrom 
with  intent  to  defraud  his  creditors  or  to  avoid  the  service  of  a 
summons;  or  keeps  himself  concealed  therein  with  like  intent;  or 

(6?.)  An  adult  and  a  resident  of  the  state  who  has  been  con- 
tinuously without  the  state  of  New  York  more  than  six  months 
next  before  the  granting  of  the  order  and  has  not  made  a  desig- 
nation of  a  person,  upon  whom  to  serve  a  summons  in  his  behalf, 
or  a  designation  so  made  no  longer  remains  in  force ;  or  service 
upon  the  person  so  designated  cannot  be  made  within  the  state 
after  diligent  effort ;  or 

(7.)  A  resident  of  the  state  or  a  domestic  corporation,  and  an 
attempt  was  made  to  commence  the  action  against  the  defendant 
before  the  expiration  of  the  limitation  applicable  thereto  and  the 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  application  if  time  had  not  been  extended  by  the  attempt  to 
conmience  the  action ;  or 

(S.)  Where  the  complaint  demands  judgment  aimnlling  a 
marriage,  or  for  a  divorce  or  a  separation ;  or 

(9,)  Where*  the  complaint  demands  judgment  that  the 
defendant  be  excluded  from  a  vested  or  contingent  interest  in  or 
lien  upon  specific  real  or  personal  property  within  the  state;  or 
that  such  an  interest  or  lien  in  favor  of  either  party  be  enforced, 
regulated,  defined  or  limited ;  or  otherwise  affecting,  the  title  to 
such  property ;  or 

(10.)  W^here  the  action  is  against  the  stockholders  of  a  corpora- 
tion or  joint-stock  company  and  is  authorized  by  a  law  of  the 
state  and  the  defendant  is  a  stockholder  thereof. 
Kogulationr.        151.  The    following    regulations    shall    apply    to    substituted 
sorvi'ee  by       Service  by  publication : 

publication  (L)   The  order  shall  dire<^t  that  service  of  the  summons  upon 

the  defendant  named  or  described  in  the  order,  be  made  by  publi- 
cation thereof  in  two  newspapers  designated  in  the  order  as 
most  likely  to  give  notice  to  the  defendant,  for  a  specified  time 
which  the  judge  deems  reasonable,  not  less  than  once  a  week  for 
six  successive  weeks ; 

(2.)  It  shall  also  contain  either  a  direction  that  on  or  before 
the  day  of  the  first  publication,  the  plaintiff  deposit  in  a  post- 
office  one  or  more  sets  of  copies  of  the  summons,  complaint  and 
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order,  each  cixittaiaied  in  a  seciurelj  closed  postpaid  wrapper  r.  151 
directed  to  the  defendant  at  a  place  specified  in  the  order  or  a 
statement  that  tji©  ocrart  being  satisfied  by  the  affidavits  upon 
which  the  order  yms  granted  that  the  plaintiff  cannot  with  reason- 
able diligence  ascertain  a  place  or  places  wheare  the  defendant  would 
probably  reoei^B  matter  transmitted  through  the  post-office,  dis- 
penses with  the  deposit  of  any  papers  therein ;  when  it  appears  by 
the  affidavit*  upon  which  the  order  was  granted  that  the  defendant 
is  within  a  country  with  which  the  United  States  of  America  is  at 
war,  or  in  a  place  with  which  by  reason  of  the  existence  of  a  state 
of  war  the  United  Stat.ee  of  America  does  not  maintain  postal  com- 
munication, the  order  may  dispense  with  the  mailing  of  any 
papers  to  such  defendant,  and  in  lieu  thereof  shall  direct  that  such 
papers  be  mailed  to  such  officer  as  may  have  been  appointed  by  the 
president  of  the  United  States  of  America  to  take  possession  of  the 
property  of  alien  enemies,  at  Washington,  District  of  Columbia,  on 
behalf  of  such  defendant ; 

(3)   The  summons,  complaint  and  order  and  the  papers  upon  . 
which  the  order  was  made,  shall  be  filed  with  the  clerk  on  or 
before  the  day  of  the  "first  publication ; 

H.)  A  notice  subscribed  by  the  plaintiff's  attorney  and  directed 
only  to  the  defendant  or  defendants  to  be  served,  substantially  in 
the  following  form,  the  blanks  being  properly  filled  up,  shall  be 
subjoined  to  and  published  with  the  summons : 

"  To  :  The  foregoing  summons  is  served  upon 

you,  by  publication,  pursuant  to  an  order  of 
(naming  the  judge  and  his  official  title),  dated  the  day 

of  ,  19     ,  and  filed  with  the  complaint,  in 

the  office  of  the  clerk  of  at  ."        . 

(5.)  Where  the  service  is  made  without  the  state  a  similar 
notice  shall  be  served  with  the  summons,  except  that  the  words 
"  without  the  state  of  New  York  "  shall  be  substituted  for  the 
words  "  by  publication  " ; 

(6.)  Where  the  action  relates  to  real  property  the  notice  shall 
also  briefly  state  the  object  of  the  action  and  give  a  brief  descrip- 
tion of  the  property ; 

(7.)  The  first  publication  in  each  newspaper  designated  in  the 
order  shall  be  made  within  three  months  after  the  order  is  granted ; 

(8.)  For  the  purpose  of  reckoning  the  time  within  which  the 
defendant  shall  appear  or  answer,  service  by  publication  is  com- 
plete upon  the  day  xtf  the  last  publication  pursuant  to  the  order. 


62 


Civil  Practice  Rules 


pp.  152-154 


Personal 
service 
without 
state 


Regulations 

as  to 

personal 

service 

without 

state 


Service  in 
case  of 
vacant 
possession 
of  real 
property 


(9.)  Where  publication  in  a  specified  newspaper  for  any  rea- 
son cannot  be  made  as  provided  by  law,  the  court  or  a  judge  may 
designate  another  newspaper  for  such  publication. 

(10.)  Deposit  in  a  branch  post-office  or  post-office  station  is 
equivalent  to  deposit  in  a  general  post-office. 
*  152.  In  all  cases  where  publication  might  be  ordered,  personal 
service  of  a  copy  of  the  sunjmons,  complaint  and  notice  out  of 
the  state  may  be  ordered  and  is  equivalent  to  publication  and 
deposit  in  the  post-office.  Where  the  complaint  demands  judg- 
ment that  the  defendant  be  excluded  from  a  vested  or  contingent 
interest  in  or  lien  upon  specific  real  or  personal  property  within 
the  state  or  that  such  an  interest  or  lien  in  favor  of  either  party 
be  enforced,  regulated,  defined  or  limited  or  otherwise  affecting 
the  title  to  such  property,  the  summons  may  be  served  without  an 
order  upon  a  defendant  without  the  state  in  the  same  manner  as 
if  such  service  were  made  within  the  state,  except  that  a  copy 
of  the  complaint  shall  be  served  with  the  summons. 

153.  The  following  regulations  apply  to  personal  service  with- 
out the  state: 

(i.)  The  papers  upon  which  the  order  was  granted  shall  be 
filed  before  service  is  made; 

(£.)  The  service  shall  be  made  by  a  resident  or  citizen  of 
the  state  of  New  York ;  or  a  sheriff,  under  sheriff,  deputy  sheriff 
or  constable  of  the  county  or  other  political  subdivision  in  which 
the  service  is  made;  or  an  officer  authorized  by  the  laws  of  this 
state  to  take  an  acknowledgment  of  a  deed  to  be  recorded  in  this 
state ;  an  attorney  and  counsellor  at  law  duly  qualified  to  practice 
in  the  state  where  such  service  is  made  or  by  a  United  States 
marshal. 

(S.)   Service  is  complete  ten  days  after  proof  thereof  is  filed. 

(^.)  When  the  affidavit  of  service  is  made  by  a  resident  or 
citizen  of  the  state  of  Xew  York,  his  place  of  residence  and 
street  number,  if  any,  shall  be  stated  therein.  The  affidavit  of 
service  made  without  the  state  shall  contain  the  official  designation 
of  the  person  making  it  and  shall  have  annexed  thereto  a  certi- 
ficate of  the  proper  official  showing  that  the  person  before  whom 
the  affidavit  was  sworn  to  was,  at  the  time  of  administering  the 
oath,  qualified  to  act. 

154.  Service  of  a  summons  in  an  action  to  recover  real  property, 
in  case  of  vacant  possession,  when  it  cannot  otherwise  promptly 
be  effected,  may  be  made  by  posting  a  copy  of  the  summons  upon 
the  door  of  the  dwelling  house  or  other  conspicuous  part  of  the 
property  and  sending  a  copy  to  the  defendant  by  registered  mail. 
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d,  proof  of  service 
155.  Proof  of  service  shall  be  made  as  follows:  ^'  ^*^^ 


(i.)  Wlierq. personal  service  of  a  summons  and  of  a  complaint,  l^roof  of 
or  notice  if  any  accompany  the  same,  shall  be  made  by  any  other 
person  than  the  sheriff,  it  shall  be  necessary  for  such  person  to 
state  in  his  affidavit  of  servic^e  his  age  or  that  he  is  more  than 
eighteen  years  of  age,  when  and  what  particular  place  and  in 
what  manner  he  served  the  same,  that  he  knew  the  person  served 
to  be  the  person  mentioned  and  described  in  the  sunmions  as 
defendant  therein  and  that  he  delivered  to  the  defendant  a  copy 
thereof; 

{2,)  By  the  certificate  of  the  sheriff  or  deputy  sheriff  making 
the  service  stating  the  time,  place  and  manner  of  service; 

is,)  If  the  defendant  served  is  an  adult  who  has  not  been 
judicially  declared  to  be  incompetent  to  manage  his  affairs,  the 
service  may  be  proved  by  a  written  admission  stating  the  time, 
place  and  manner  of  service,  signed  by  him,  and  either  acknowl- 
edged by  him  and  certified  in  like  manner  as  a  deed  to  be 
recorded  in  the  county  or  accompanied  with  the  affidavit  of  a 
person  other  than  the  plaintiff,  showing  that  the  signature  is  gen- 
uine ;  such  written  admission,  unless  the  contrary  may  be  plainly 
inferred  from  its  contents,  imports  that  a  copy  of  the  paper  was 
delivered  to  the  person  signing  the  admission;  and  any  such  ad- 
mission of  service,  outside  the  state,  shall  be  deemed  equivalent 
to  the  personal  appearance  of  the  party  so  admitting; 

(^.)  In  matrimonial  actions,  the  affidavit  or  certificate  in  addi- 
tion to  the  above  requirements  shall  state  what  knowledge  the 
affiant  or  officer  had  of  the  person  served  being  the  defendant  and 
proper  person  to  be  served  and  how  he  acquired  such  knowledge; 

(5.)  In  matrimonial  actions  where  the  summons  is  personally 
served  but  a  copy  of  the  complaint  is  not  served  therewith  or 
where  a  copy  of  the  summons  and  a  copy  of  the  complaint  are 
delivered  to  the  defendant  without  the  state,  the  certificate  or 
affidavit  proving  service  shall  affirmatively  state  in  the  body 
thereof  that  the  required  notice  was  written  or  printed  upon  the 
face  of  the  copy  of  the  summons  delivered  to  the  defendant ; 

{6.)  In  ease  of  publication,  by  the  affidavit  of  the  printer  or 
publisherj  his  foreman  or  principal  clerk ; 

(7.)  Where  publication  is  refused  for  the  fees  prescribed  by 
law  and  is  made  elsewhere  than  in  the  city  or  county  where  it  is 
required  by  law  to  be  made,  the  affidavit  of  publication  shall  either 
be  accompanied  with  an  affidavit  to  the  effect  that  an  application 
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PP.  156-157   to  publish  the  advertisement  was,  before  such  publication,  made  to 
"^"  the  proprietor  of  each  newspaper  published  in  the  city  or  county, 
that  tLe  amount  of  the  legal  fees  for  such  publication  was  at  the 
same  time  .tendered  and  that  the  application  was  refused ; 

{8.)  In  case  of  deposit  in  the  post-oflSce  or  of  delivery  of  a  paper 
required  to  be  deposited  or  delivered,  by  the  affidavit  of  the  person 
who  deposited  or  delivered  it. 

Intekpleadee 

Action  of  156.  When  any  sum  of  money  shall  be  due  and  payable  under 

in  erp  ea  er  ^^  ^^  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  by  sum- 
mons to  appear  in  any  court  having  jurisdiction  thereof  and  of 
tbe  parties,  demanding  jndgment  of  interpleader,  and  that  the 
deMor  be  permitted  to  pay  the  amonnt  of  the  debt  into  court,  and 
that  such  debtor  upon  such  payment  into  court  be  discharged  from 
any  further  liability  to  any  of  the  parties  to  the  action.  When 
service  of  the  summons  and  complaint  shall  have  been  made  upon 
all  the  claimants  in  an  action  of  interpleader  upon  a  debt,  the 
plaintiff  may  make  application  for  an  order  permitting  and 
directing  the  plaintiff  to  pay  the  amount  of  the  debt  into  court, 
and  that  the  plaintiff,  upon  the  paymeirt  into  court  of  the  amount 
of  the  debt  as  required  by  the  order,  be  discharged  from 
anv  further  liabilitv  to  anv  of  the  defendants  in  such  action,  and 
the  court,  upon  satisfactory  proof  by  affidavit  or  otherwise,  as  the 
court  may  require,  of  the  facts  alleged  in  the  complaint,  and 
that  the  whole  or  part  of  the  debt  is  claimed  adversely  by  the 
defendants  without  any  collusion  on  the  part  of  the  plaintiff,  and 
that  the  amount  thereof  is  not  in  dispute  may  make  such  an  order, 
upon  such  terms  as  to  costs  and  disbursements  payable  out  of  the 
money  so  adversely  claimed  as  to  the  court  may  seem  just,  and 
upon  the  payment  into  court  of  the  amount  of  such  debt,  and 
complying  with  the  tenns  of  such  order,  the  plaintiff  shall  stand 
discharged  from  any  further  liability  to  any  of  the  defendants  in 
said  action  upon  account  of  such  debt  and  contract.  Notice  of 
such  application  together  with  copies  of  the  papers  uix>n  %vhioh 
the  same  is  made,  shall  be  personally  served  on  each  of  the 
defendants. 
Interpleader  157.  A  defendant  against  whom  an  action  to  recover  upon 
in  pending      ^  contract,  an  action  to  recover  real  property  or  an  action   to 

reconrw  w  chattel  is  pending  may  at  any  time  before  answer. 
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upon  proof  by  affidavit  that  a  person  not  a  party  to  the  action,  r.  158 
makes  a  demand  against  him  for  the  same  debt  or  property, 
without  collusion  with  him,  apply  to  the  court  upon  notice  to 
that  person  and  the  adverse  party  for  an  order  to  substitute  that 
person  in  his  place  and  to  dischai'ge  him  from  liability  to  either, 
on  his  paying  into  court  the  amount  of  the  debt  or  delivering 
the  possession  of  the  property  or  its  value  to  such  person  as  the 
court  directs;  or  upon  it  appearing  that  the  defendant  disputes, 
in  whole  or  in  part  the  liability  as  asserted  against  him  by  dilfer- 
ent  claimants  or  that  he  has  some  interest  in  the  subject-matter 
of  the  controversy  which  he  desires  to  assert,  his  application  may 
be  for  an  order  joining  the  other  claimant  or  claimants  as  co-de- 
fendants with  him  in  the  action.  The  court  may,  in  its  discretion, 
make  such  order,  upon  such  terms  as  to  costs  and  payments  into 
court  of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of 
the  possession  of  the  property,  or  its  value  or  part  thereof,  as 
may  be  just,  and  thereupon  the  entire  controversy  may  be  deter- 
mined in  the  action. 

Substitution 

158.  Xo  change  in  parties  made  by  order,  shall  impair  any   Fffect  of 
previous  attachment  of  the  estate  or  body  of  any  person  remaining  c^*^g®  ^ 
a  defendant  in  the  action;  or  impair  a  bond  or  recognizance  of  court 
any  person  remaining  a  party  either  as  against  himself  or  his 
^sureties ;  or  impair  a  receipt  to  an  officer  for  property  attached ; 
and,  when  parties  are  changed,  the  court  may  order  new  bonds  if 
such  new  bonds  are  deemed  necessary. 
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Evide:?^ce  Before  Trial  or  on  Appeal 

159.  The  examination  provided  in  the  preceding  section  shall  be 
subject  to  the  following  regulations : 

(i.)  The  examination  of  a  witness  or  prospective  witness,  other 
than  the  examination  of  a  party,  shall  be  limited  to  a  case  where 
he  is  about  to  depart  from  the  state  or  is  so  sick  or  infirm  as  to 
afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial  or  is  without  the  state  or  where  other  special  cir- 
cumstances exist  which  render  it  proper  that  he  should  be 
examined ; 

(2.)  The  examination  of  a  party  or  prospective  party  or  of  a 
witness  or  prospective  witness  shall  not  be  had  unless  his  testimony 
is  competent,  material  and  necessary  and  his  examination  shall  be 
confined  to  such  testimonv : 

(S,)  In  an  action  to  recover  damages  for  personal  injuries  it 
shall  appear  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  such  personal  injuries ; 

(^.)  Where  the  action  is  one  against  a  corporation,  joint  stock  or 
other  unincorporated  association  the  officers,  directors  or  managing 
agents  thereof  may  be  examined  and  may  be  required  to  produce 
books,  papers  and  other  documents  concerning  which  an  examina- 
tion is  desired. 

160.  When  evidence  before  trial  is  taken  upon  written  interro- 
gatories they  shall  be  annexed  to  the  commission  and  shall  be 
served  within  10  days  after  the  entry  of  the  order  allowing  the 
commission.  Cross-interrogatories  shall  be  served  within  10  days 
after  the  service  of  the  interrogatories  unless  a  different  time  is 
fixed  therefor  by  the  order  allowing  the  commission.  In  case  a 
party  shall  fail  to  serve  such  cross-interrogatories  within  the 
time  limited  therefor,  he  shall  be  deemed  to  have  waived  his  right 
to  propound  cross-interrogatories  to  the  witness  to  be  examined 
under  the  commission.     Either  party  may  within  2  days  after 
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the  service  of  the  cross-interrogatories  or  within  2  days  after  the  rr.  161-105 
time  to  serve  cross-interrogatories  has  expired,  serve  upon  the 
opposing  party  a  notice  of  settlement  of  the  iuterrogatories  and 
cross-interrogatories.  The  time  at  which  such  interrogatories  or 
cross-interrogatories  shall  be  noticed  for  settlement  shall  be  not  less 
than  2  nor  more  than  10  days  after  the  service  of  the  notice.  If 
neither  party  serves  such  a  notice  within  the  time  limited  there- 
for, the  interrogatories  and  cross-interrogatories  are  to  be  deemed 
settled  as  served  and  shall  be  so  allowed  without  notice. 

161.  When  an  order  is  made  for  the  taking  of  testimony  within  q    i  '  t 
the  state  or  the  United  States  or  Canada  upon  oral  interrogatories  rogatories 
the  witness  may  be  examined  and  cross-examined  the'  same  as 

upon  the  trial  subject  to  the  action  of  the  trial  court  with  respect  to 
any  testimony  objected  to  when  offered  in  evidence.  The  rules 
relating  to  examinations  before  trial  upon  written  interrogatories 
and  the  return  thereof  shall  apply  so  far  as  applicable  to  an  exami- 
nation provided  for  in  this  rule. 

162.  Letters  rogatory  to  a  foreign  country  may  be  issued  upon 
satisfactory  proof  by  affidavit  that  there  is  good  reason  to  believe  rogatory 
that  the  ends  of  justice  will  be  better  promoted  thereby.    Letters 
rc^atory  can  be  issued  only  to  examine  one  or  more  witnesses 

upon  written  interrogatories  annexed  thereto  which  shall  be  framed 
and  settled  and  the  depositions  shall  be  returned  as  prescribed  for 
an  examination  upon  written  interrogatories. 

163.  Where  the  parties  do  not  agree  upon  a  person  before  whom 

the  testimony  shall  be  taken  and  the  courts  does  not  make  a  special  ^honT 
designation,  the  examination  of  a  witness  or  party  may  be  taken  evidence 
before  any  officer  authorized  to  administer  an  oath;  but  no  such  ^^^^ 
person  unless  he  is  agreed  upon  by  the  parties  shall  be  counsel 
or  attorney  for  either  side  or  disqualified  by  reason  of  affinity  or 
consanguinity  or  interest  in  the  event  from  serving  as  a  juror  in 
the  action  or  proceeding. 

164.  Where  a  person  to  be  examined  is  a  resident  of  the  state.  Time  and 

he  shall  not  be  required  to  attend  in  any  county  other  than  that  P^*^®  .^^  . 

r-T_i_  'J  T_         •i_i_*ir»i?^i  1         examination 

m  which  he  resides  or  where  he  has  an  omce  tor  the  regular 

transaction  of  business  in  person.    Where  he  is  not  a  resident,  he 

shall  not  be  required  to  attend  in  any  other  county  than  that 

wherein  he  is  served  with  a  subpoena  unless  the  order  otherwise 

directs.     Reasonable  notice  shall  be  given  of  the  time  and  place 

of  the  examination. 

165.  A  person  examined  shall  be  duly  sworn  or  affirmed  to  tell  Conduct  of 
the  truth.    The  examination  shall  be  taken  down  by  question  and   vexamination 
answer  with  objections  and  rulings  noted  as  upon  a  trial  with  of  deposition 
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refusals  to  answer  reported  to  the  court  in  which  the  action  is 
pending  for  directions  before  the  close  of  the  examination.  When 
completed'  the  examination  shall  be  subscribed  by  the  witness  and 
with  the  exhibits  or  copies  thereof  certified  by  the  person  before 
whom  it  is  taken  who  shall  state  as  to  appearances  and  notifica- 
tions, shall  seal  the  deposition  and  direct  it  to  the  clerk  of  the 
court  where  it  is  to  be  used,  hand  it  to  the  party  at  whose  instance 
it  was  taken  for  such  delivery  and  when  delivered  shall  be  opened 
by  the  clerk  and  placed  on  file  and  shall  be  open  to  inspection 
unless-  the  court  otherwise  directs. 

166.  The  attendance  of  a  witness  before  the  person  authorized 
to  take  evidence  before  trial  in  an  action  or  proceeding  in  this 
state  may  be  compelled  by  subpoena  upon  payment  of  the  same 
fees  and  with  the  same  effect  as  if  such  subpoena  were  issued  for  his 
attendance  at  the  trial  of  the  action. 

167.  Any  person  refusing  without  reasonable  cause  to  answer  a 
material  and  pertinent  question  or  to  produce  any  book,  paper  or 
document  required  or  to  subscribe  his  deposition  after  it  has 
been  correctly  reduced  to  writing  is  liable  to  conmiitment.  A 
disobedience  to  answer  a  material  or  pertinent  question  or  to 
obeerve  an  order  for  examination,  perpetuation,  disclosure,  pro- 
duction or  inspection  may  be  punished  by  excluding  as  evidence 
a  book,  document  or  other  paper  the  production,  copies  or  inspec- 
tion whereof  is  refused  or  by  directing  judgment  for  contempt  or 
in  such  othCT"  msmner  as  to  the  court  or  judge  may  seem  proper. 

168k  Wk«»0  it  appears  by  affidavit  that  a  deposition  has  been 
impiwperly  or  irregularly  taken  or  returned ;  or  that  the  personal 
aiftendance  of  the  witness,  upon  the  trial  could  have  been  procured 
with  due  diligent^e  by  a  subpoena ;  or  that  the  attorney  for  either 
party  has  practiced  any  fraud  or  unfair  or  overreaching  conduct, 
to  the  prejudice  of  the  adverse  party,  in  the  course  of  the  proceed- 
ings ;  an  order  for  the  suppression  of  the  deposition  may  be  made 
by  the  court  upon  the  application  of  the  partv^  aggrieved  and 
notice  to*  tlie  adverse  party.  The  court  may  waive  any  irregularity 
and  pwmit  amendments  tt)  be  made,  where  it  can  be  done  without 
prejudice  to  a  substantial  right,  upon  such  terms  as  to  costs  or 
otherwise  as  may  be  proper. 


Degoflftiom 
for  wm  on 
motum 


EVIDEXCE   FOR   USE   ON   MoTION 

16ft;  Whwrc  a  party  intends  to  make  or  oppose  a  motion  in  a 
ccnzBt  of  moord  aitd  it  ia  neeeasary  for  him  to  have  the  affidavit 
OB  dapoAztiDiA  of  a  pevsooi  not  a  party  to  use  upon  the  motion,  the 
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court  or  a  judge  authorized  to  make  an  order  in  the  case  may  make  rr.  17ft-171 
an  order  appointing  a  referee  to  take  the  deposition  of  that  pw-  " 

son  or  requiring  the  person  to  appear  for  examination  Tipon  the 
hearing  of  the  motion.  The  order  diall  be  founded  upon  proof 
by  affidavit  that  the  applicant  intends  to  make  the  motion  or  that 
notice  of  a  motion  has  been  given  which  the  applicant  intends 
to  oppose.  The  affidavit  shall  specify  the  nature  of  the  action 
or  proceeding  and  shall  show  that  the  affidavit  or  deposition  is 
necessary  thereon  and  that  such  person  has  refused  to  make  an 
affidavit  of  the  facts  which  the  applicant  verily  believes  are  within 
.his  knowledge.    If  the  defendant  has  ai)peared  in  the  action  and  ' 

the  application  is  made  ou  the  part  of  the  plaintiff,  at  least  one 
day's  notice  of  such  application  shall  be  given  to  the  attorney  of 
the  defendant  and  if  the  application  is  made  on  the  part  of  the 
defendant,  similar  notice  shall  be  given  to  the  attorney  of  the 
plaintiff.     The  person  to  be  examined  may  be  subpoenaed  and  ^ 

compelled  to  attend  as  upon  the  trial  and  may  be  cross-examined 
by  the  party  on  whose  attorney  the  notice  has  been  served.  The 
deposition  shall  be  taken  by  question  and  answer  and  be  sub- 
scribed by  the  witness,  and  shall  be  delivered  to  the  attorney  for 
the  party  who  procured  the  order  unless  the  order  provides  for  a 
different  disposition  thereof. 

170.  Except  where  a  witness  is  confined  in  a  prison  or  jail,  the  Stipulation 
parties  to  an  action  or  a  special  proceeding  may  stipulate  for  evidence 
taking  evidence  before  trial  and  the  tenns  and  conditions  thereof.   ^^^^^^^  ^'^^ 

Physical  Examination 

171.  In  everj"  action  to  recover  damages  for  personal  injuries,  Physical 
the  court  or  judge,  in  granting  an  order  for  the  examination  of    ^^'^°^^'^*  ^®° 
the  plaintiff  before  trial  may,  if  the  defendant  apply  therefor, 

direct  that  the  plaintiff  submit  to  a  physical  examination  by  one 
or  more  physicians  or  surgeons,  to  be  designated  by  the  court  or 
judge,  and  such  examination  shall  be  had  and  made  under  such 
restrictions  and  directions  as  to  the  court  or  judge  shall  seem 
proper.  In  any  action  brought  to  recover  damages  for  personal 
injuries,  where  the  defendant  shall  present  to  the  court  or  judge 
satisfactory  evidence  that  he  is  ignorant  of  the  nature  and  extent 
of  the  injuries  complained  of,  the  court  or  judge  shall  order  that 
such  physical  examination  be  made ;  and  if  the  pai'ty  to  be  exam- 
ined shall  be  a  female  she  shall  be  entitled  to  have  such  examina- 
tion before  physicians  or  surgeons  of  her  own  sex.  The  order  shall 
require  the  party  or  persons  to  be  examined  to  appear  before  the 
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rr.  172-175    judge,  or  before  a  referee  named  in  the  order,  for  the  purpose 

of  taking  the  examination,  at  a  time  and  place  therein  specified. 
The  order  shall  also  direct  the  time  of  service  of  a  copy  thereof 
which  must  be  made  within  the  state,  not  more  than  twenty,  nor 
less  than  five  days,  before  the  time  fixed  for  the  examination,  unless 
special  circumstances,  making  a  diiferent  time  of  service  necessary, 
are  shown  in  the  affidavit,  and  that  fact  is  recited  in  the  order. 


Defining 
issue 


Defining  Issue 

172.  Where  in  any  action  or  a  special  proceeding  it  appears 
to  the  court  or  a  judge  thereof  in  which  the  matter  is  pending  that 
the  issues  of  fact  in  dispute  are  not  sufficiently  defined,  the  parties 
may  be  directed  to  prepare  issues,  and  such  issues  shall,  if  the  par- 
ties differ,  be  settled  by  the  court  or  a  judge  thereof. 
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General  Motion 

173.  If  the  plaintiff  does  not  make  the  -general  motion  as 
required,  the  defendant  may  make  such  a  motion  in  his  own 
behalf.  On  the  hearing  of  the  motion  the  court  may  order  evi- 
dence of  any  facts  to  be  given  as  the  court  may  direct. 


Notice  of 
trial 


Notice  of  Trial 

174.  At  anv  time  after  the  loinder  of  issue  and  at  least  14 
days  before  the  commencement  of  the  term  either  party  may 
serve  a  notice  of  trial.  Where  a  party  has  served  a  notice  of  trial 
for  a  term  at  which  the  case  is  not  tried,  it  is  not  necessary  for 
him  to  serve  a  new  notice  of  trial  for  a  succeeding  or  adjourned 
term,  and  the  action  shall  remain  on  the  calendar  until  it  is  dis- 
posed of;  but  the  clerk  shall  strike  the  case  from  the  calendar 
upon  the  order  of  the  court  or  upon  the  written  request  of  both 
parties. 


Xotc  of 

issue 


XoTE  OF  Issue 

175.  A  party  who  has  served  a  notice  of  trial  shall  file  with  the 
clerk  a  note  of  issue  stating  the  title  of  the  action,  the  names  of 
the  attorneys,  the  time  when  the  last  pleading  was  served,  the 
nature  of  the  issue,  whether  of  fact  or  of  law ;  and  if  an  issue  of 
fact,  whether  it  is  triable  bv  a  iurv,  or  bv  the  court,  without  a 
juiy,  and  the  nature  of  the  action.  The  note  of  issue  shall  be 
filed  at  least  12  dnvs  before  the  oomniencement  of  the  term.  Where 
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a  party  has  served  a  notice  of  trial  and  filed  a  note  of  issue  for  a  pr.  176-1 79 
term  at  which  the  case  is  not  tried,  it  is  not  necessary  for  him  to 
file  a  new  note  of  issue  for  a  succeeding  or  adjourned  term. 

Subpoena 

176.  A  subpoena  is  a  process  in  the  name  of  the  court,  referee  or  Issuance  of 
other  person  authorized  by  law  to  issue  the  same,  requiring  the  ^""I^^*^^ 
attendance  of  a  witness  at  the  trial  or  hearing  of  a  cause  or  the 

hearing  of  a  motion  or  before  a  referee  or  other  person  where  proof 
or  the  production  of  books,  papers  or  other  documents  ia 
required  and  may  be  issued  by  the  attorney  for  the  party  to  the 
action  or  proceeding. 

177.  A  subpoena  issued  out  of  a  court  or  by  an  arbitrator,   Service  of 
referee,    board,   committee  or  other   person  authorized  to  issue  ^"^P®®'^* 
a  subpoena  shall  be  served  as  follows: 

(i.)    The  original  subpoena  shall  be  exhibited  to  the  witness ; 

(2.)  A  copy  of  the  subpoena  or  a  ticket  containing  its  substance 
shall  be  delivered  to  him ; 

(5.)  The  fees  allowed  by  law  for  traveling  to  and  returning 
from  the  place  where  he  is  required  to  attend  and  for  one  day's 
attendance  shall  be  paid  or  tendered  to  him. 

178.  A  person  including  a  corporation  shall  not  be  compelled  to    Subpoena 
produce  upon  a  trial  or  hearing,  a  book  of  account  otherwise  than   gnd^^order™ 
by  an  order  requiring  him  to  produce  it  or  under  a  ^subpoena  duces   to  produce 
tecum.    Such  a  subpoena  shall  be  served  at  least  5  days  before  the 

day  when  he  is  required  to  attend.  At  any  time  after  service  of 
such  a  subpoena  or  order,  the  witness  may  obtain,  upon  such  a 
notice  as  the  judge,  referee  or  other  officer  prescribes,  an  order 
relieving  him  wholly  or  partly  from  the  obligations  imposed  upon 
hiin  by  the  subpoena  or  the  order  for  production,  upon  such  terms 
as  justice  requires  touching  the  inspection  of  the  book  or  any 
portion  thereof  or  taking  a  copy  thereof  or  extracts  therefrom  or 
otherwise.  An  order  may  be  made  as  proj^cribed  in  this  rule  by 
a  referee  authorized  to  hear  testimony  and  bv  an  officer  in  a 
special  proceeding  pending  out  of  court  before  such  officer. 

179.  A  subpoena  duces  tecum  requiring  a  public  officer  or  an  Personal 
officer  of  a  .public  hospital  or  library  association  or  corporation  pur1!uanT\o 
or  of  a  banking  institution  to  attend  and  brine:  a  Ix)ok,  paper  or   subix)ena 
record  under  his  control,   is  doenied   sufficiently  o])eyeJ,   unless     ^^^^'^  tecum 
otherwise  oulered  by  the  court,  (i)  if  the  book,  ])apor  or  record  is 
produced  by  a  subordinate  officer  or  employee  who  ])osses?es  the 
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Prisoner's 
testimony 


rr.  180^181    requisite  knowledge  to  identify  it  and  to  testify  respecting  the 

• purposes  for  which  it  is  used  or  (2)  a  certified  transcript  of  the 

entries  therein  is  produced  by  such  subordinate  officer  or  employee 
or  (3)  if  such  paper  or  record  is  delivered  to  the  court  or  body 
from  which  the  subpoena  was  issued.  If  the  personal  attendance 
of  a  particular  officer  is  required,  a  subpoena  without  a  duces 
tecum  clause  shall  also  be  served  upon  him. 

180.  Upon  satisfactorj^  proof  by  affidavit  showing  that  the 
testimony  is  material  and  necessary  a  subpoena  may  issue  for  the 
production  by  the  person  in  whose  custody  he  is,  of  a  prisoner 
upoa  a  trial  or  hearing  as  a  witness  upon  such  terms  and  condi- 
tions as  the  court  or  a  judge  thereof  may  deem  just.  No  sub- 
poena shall  issue  to  bring  up  a  prisoner  sentenced  to  death  and  no 
such  subpoena  shall  be  issued  to  bring  up  a  prisoner  confined  under 
any  other  sentence  for  a  felony  except  by  and  in  the  discretion  of  a 
justice  of  the  supreme  court  upon  such  notice  to  the  district  attor- 
ney of  the  county  wherein  the  prisoner  was  convicted  and  upon  such 
tenns  and  conditions  and  under  such  regulations  as  the  justice 


prescribes. 


Preferexces 


Preferences 


181.  Civil  causes  are  entitled  to  preferences  in  the  following 
order : 

(i.)  An  action  or  a  special  proceeding  by  or  against  the  state,  a 
county,  city,  town,  village  or  other  subdivision  of  the  state  or 
a  department  or  an  officer  as  such  of  the  state  or  of  any  of  the 
foregoing  political  divisions  thereof; 

(2.)  An  action  or  a  special  proceeding  involving  the  constitu- 
tionality of  a  statute,  the  title  to  public  office,  or  w^here  an  injunc- 
tion, attachment  or  order  of  arrest  is  in  force; 

(S.)  An  action  or  special  proceeding  involving  an  infant,  idiot, 
lunatic,  incompetent,  banknipt  or  insolvent  or  the  estate  of  a 
deceased  person; 

(Jf.)  Any  other  action  or  special  proceeding  in  which  the  court 
or  a  judge  thereof  may  in  the  public  interest  or  for  other  special 
reasons  order  a  preference  prior  to  or  subsequent  to  the  preceding 
preferences : 

(5.)  The  preference  may  be  obtained  by  application  at  the 
opening  of  the  term  upon  notice  served  with  the  notice  of  trial. 


ORDEE  IV  '    . 

Trial 

Swinmary 

BULE  BXTLE 

Trial  generally    182      Trial    by    jurv 203 

Trial  by  court 188       Defaults    . . . .' 213 

Trial  by  referee 192       Appraisers   '215 

Trial  Generally 

182.  Where  an  issue  is  brought  to  trial  by  the  plaintiff,  he  pr.  182-185 
shall  furnish  the  court  with  copies  of  the  summons  and  pleadings  p^  era  to  be 
and  of  the  offer  if  any  has  been  made.    Where  the  issue  is  brought  furnished 

to  trial  by  the  defendant  and  the  plaintiff  does  not  furnish  those  ^^  *^®  ^^^^^ 

papers,  they  shall  be  furnished  by  the  defendant.    It  shall  be  the 

duty  of  the  party  by  whom  the  pleadings  are  furnished,  to  plainly 

mark  on  each  pleading  the  part  or  parts  admitted  or  controverted 

by  the  succeeding  pleadings.     Counsel  on  each  side  shall  furnish 

the  court  at  the  opening  of  the  trial  with  a  trial  brief  of  the  ijw*ues 

of  law  and  fact  involved  in  the  case. 

183.  The  court  or  officer  may  examine  an  infant  or  a  person  Examination 
apparently  of  weak  intellect  produced  as  a  witness,  to  ascertain  cmirt^^b^f^r^^ 
his  capacity  and  the  extent  of  his  knowledge  and  may  inquire  of  a  swearing 
person  produced  as  a  witness  what  peculiar  ceremonies  in  swearing 

he  deems  most  obligatory. 

184.  Unless  otherwise  ordered,  each  party  shall  open  his  case  Opening  and 
before  any  evidence  is  introduced  and  no  other  openinff  bv  either  <^l<^«'"g     . 

1    i/   1  i.         1  -1  -11  J.   speech  and 

party  shall  thereafter  be  permitted;  except  with  the  consent  of  examina- 

the  court  one  counsel  onlv  on  each  side  shall  examine  or  cross-  **""^  \^ 

"  .  counsel 

examine  a  witness  and  one  counsel  onlv  on  each  side  shall  sum 
up  and  he  shall  not  occui)y  more  than  one  hour. 

186.  A  variance  between  an  alle^tion  in  a  pleading  and  the  Variance 
proof,  i-s  not  material  unless  it  has  actually  misled  the  adverse  p|^^^^f,['  ^^^^ 
party  to  his  prejudice  in  maintaining  his  action  or  defence  upon   prooi 
the  merits.     If  a  party  insists  that  he  has  been  misled  that  fact 
and  the  particulars  in  which  he  has  been  misled  shall  be  proved 
to  the  satisfaction  of  the  court.     Thereupon  the  court  may  order 
the  pleading  to  be  amended  upon  such  terms  as  it  deems  just. 
Where  the  variance  is  not  material,  the  court  mav  direct  the  fact 
to  be  found  according  to  the  evidence  or  may  order  an  immediate 
amendment  without  costs.     Where  the  allegation  to  which  the 
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proof  is  directed  is  unproved,  not  in  some  particular  or  par- 
ticulars only  but  in  its  entire  scope  and  meaning,  it  is  not  a  case 
of  variance  within  this  section  but  a  failure  of  proof. 

186.  Where  double,  treble  or  other  increased  damages  are  given 
by  statute  the  decision,  report  or  verdict  shall  specify  the  sum 
awarded  as  single  damages  and  judgment  shall  be  entered  for 
the  increased  damages. 

187.  A  finding,  report,  decision,  verdict,  order,  judgment  or 
decree  is  presumed  to  have  been  made  or  rendered  against  the 
objection  of  the  party  appealing  therefrom  unless  the  contrary 
affirmatively  appears.  A  formal  objection  and  exception  thereto 
ehall  not  be  necessary. 

Trial  by  Court 

188.  The  decision  of  the  court  upon  the  trial  of  the  whole  issues 
of  fact,  shall  state  separately  the  facts  found  and  the  conclusions 
of  law  and  direct  the  judgment  to  be  entered  thereon,  which 
decision  so  filed  shall  form  part  of  the  judgment-roll;  but  upon 
the  trial  of  an  issue  of  fact  or  of  law  where  a  nonsuit  is  granted, 
no  finding  shall  be  necessary. 

189.  The  decision  of  the  court  upon  a  question  of  law  or  upon 
the  trial  of  the  issues  of  fact  or  law  where  a  nonsuit  is  granted, 
shall  direct  the  order  or  judgment  to  be  entered  thereupon.  Where 
it  directs  an  order,  with  leave  to  the  party  in  default  to  plead  anew 
or  amend,  or  permitting  the  action  to  be  divided  into  two  or  more 
actions,  and  no  other  issue  remains  to  be  disposed  of,  it  may  also 
direct  the  judgment  to  be  entered  if  the  party  in  default  fails  to 
comply  with  any  of  the  directions  given  or  terms  imposed. 

190.  Upon  a  trial  by  the  coui-t  of  an  issue  of  fact  or  of  law,  its 
decision  in  writing  shall  be  filed  in  the  clerk's  office  within  twenty 
days  after  the  final  adjournment  of  the  term  during  which  the  issue 
was  tried.  If  it  is  not  so  filed,  either  party  may  move  at  a  motion 
term  for  a  new  trial  upon  that  ground.  If  the  decision  has  not 
been  filed  when  the  motion  is  heard,  the  court  shall  make  an  order 
for  a  new  trial  either  absolutelv  or  unless  it  is  filed  within  a  time 
specified  in  the  order. 

191.  Before  a  decision  is  rendered  or  within  such  time  there- 
after as  the  court  may  allow,,  the  attorney  for  either 
party  may  submit  in  writing  a  statement  of  the  facts  which  he 
deems  established  by  the  evidence  and  of  the  rulinas  upon  ques- 
tions of  law  which  he  desires  the  court  to  make.  The  statement 
shall  be  in  the  form  of  distinct  propositions  of  law  or  of  fact  or 
both,  separately  stated,  each  of  which  shall  be  numbered  and  so 
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prepared  with  respect  to  its  length  and  the  subject  and  phraseologj^  pp.  192-194 
thereof  that  the  court  may  conveniently  pass  upon  it.  Before  the  ' 
decision  is  rendered,  the  court  shall  note  in  the  margin  of  the 
statement,  the  manner  in  which  each  proposition  has  been  dis- 
posed of,  that  is,  whether  "  found,"  "  refused,"  or  "  refused  except 
as  found "  marking  the  changes  wherever  practicable  in  the 
requests  if  modified,  and  shall  either  file  or  return  to  the  attorney, 
the  statement  thus  noted ;  but  an  omission  so  to  do  does  not  affect 
the  validity  of  the  decision.  An  exception  need  not  be  taken  to 
a  refusal  of  the  court  to  find  any  request  thus  submitted. 

Trial  by  Referee 

192.  Except  as  provided  in  the  next  rule  the  whole  issue  or  Reference  by 
any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  shall  be  p^rtlM  °^ 
referred,  upon  the  consent  of  the  parties  manifested  by  a  written 
stipulation  signed  by  their  attorneys  and  filed  with  the  clerk. 

Where  the  stipulation  does  not  name  the  referee,  he  may  be  desig- 
nated by  the  court  on  motion  of  either  party.  Where  the  stipu- 
lation names  the  referee,  the  clerk  shall  enter  an  order  of  course 
referring  the  issue  or  issues  for  trial  to  that  person  only.  If  the 
referee  named  in  a  stipulation  refuses  to  sei-ve  or  if  a  new  trial 
of  an  action  tried  by  a  referee  so  named  is  granted,  the  court 
shall  appoint  another  referee,  unless  the  stipulation  expressly 
provides  otherwise. 

193.  In  the  following  actions,  where  the  parties  consent  to  a  Reference  by 
reference,  the  court  may  ffrant  or  refuse  a  reference  and  where  a  <^oiirt  upon 

consent 

reference  is  granted,  the  court  shall  designate  the  referee:  (if )  an 
action  to  anixul  a  marriage,  for  a  divorce  or  for  a  separation,  (2) 
an  action  against  a  corporation  to  obtain  a  dissolution  thereof,  the 
appointment  of  a  receiver  of  its  property  or  the  distribution  of 
its  property,  unless  it  is  brought  by  the  attornoy-general,  (S)  or  an 
action  wherein  a  defendant  to  be  affected  is  an  infant.  If  the 
referee,  thus  designated  refuses  to  serve  or  if  a  now  trial  of  an 
action  tried  by  a  referee  so  designated  is  granted,  the  court  shall 
upon  the  application  of  either  party  appoint  another  referee. 

194.  The  court  may  of  its  own  motion  or  upon  the  apjJication    Compulsory 
of  either  party  without  the  consent  of  the  other,  direct  a  trial  of   reference 
the  issues  of  fact  by  a  referee  where  the  trial  will  recjuire  the  exam- 
ination of  a  long  account  on  either  side  and  will  not  require  the 

decision  of  difficult  questions  of  law.  In  an  notion  triable  by  the 
court  without  a  jury,  a  reference  may  be  made  as  prescribed  in 
this  rule,  to  decide  the  issues  or  any  of  the  issuers,  or  to  report 
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Er.l95^1ft8-  tLe  referee's  fiuding  upon  one  or  more  specific  questions  of  fact 

involved  in  the  issues.    The  court  may  likewise  of  its  own  motion 
or  upon  the  aj^lication  of  either  party  without  the  consent  of  the 
other,  direct  a  reference  to  take  an  account  and  report  to  the  court 
thereupon  either  with  or  without  the  testimony  and  also  to  deter- 
mine and  report  ujx)n  a  question  of  fact  arising  at  any  stage  of  the 
action  upon  a  motion  or  otherwise  except  upon  the  pleadings. 
Reference  in       195.  In  an  action  for  partition  where  the  rights  and  interests 
par  1  ion        ^£  ^^  parties  as  stated  in  the  complaint  are  not  denied  or  contro- 
verted, if  any  of  the  defendants  are  infants,  absentees  or  unknown, 
the  plaintiff  on  an  affidavit  of  the  fact  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  for  an  order  of  reference  to 
take  proof  of  the  plaintiff's  title  and  interest  in  the  premises  and 
of  the  several  matters  set  forth  in  the  complaint  and  to  ascertain 
and  report  the  rights  and  interests  of  the  several  parties  in  the 
premises  and  an  abstract  of  the  conveyances  under  which  the 
same  are  held.     Such  referee  and  the  referee  appointed  to  sell 
shall  in  all  cases  be  selected  by  the  court. 
Reference  in       196.  The  referee  appointed   in  foreclosure  cases  to  compute 
orec  osuie      ^^^  amount  due  or  to  sell  mortgaged  premises,  shall  be  selected  by 
the  court  and  such  referee  shall  not  be  a  person  nominated  by  the 
party  to  the  action  or  his  counsel.     The  court  or  a  judge  thereof 
may  make  the   necessary   computation    and   dispense  with   the 
appointment  of  a  referee. 
Reference  in       197.  In  an  action  for  a  divorce  or  a  separation  or  to  declare  a 
separation      marriage  contract  void,  the  referee  shall  not  be  one  nominated  by 
or  annul-       either  party  or  agreed  upon  by  the  parties.    A  reference  shall  not 
"^^"  be  ordered  without  proof  by  affidavit  of  the  service  of  the  summons 

and  complaint.     Xotice  of  appearance  and  retainer  shall  not  be 
sufficient  to  excuse  such  proof. 
Number  of  198.  Where  the  court  is  authorized  to  appoint  a  referee,  it  may 

appoint  either  one  or  three  and  where  a  reference  is  made  by 
consent  of  the  parties,  thev  mav  select  anv  number  of  referees  not 
exceeding  five;  but  where  several  infants  are  interested  in  the 
same  premises  as  tenants  in  common  there  shall  be  one  reference  to 
detennino  the  propriety  of  a  sJile.  Where  the  reference  is  to  more 
than  one  referee,  all  shall  meet  and  hear  all  the  allegations 
and  pi"oofs  of  the  parties  but  a  majority  may  appoint  a  time  and 
place  for  the  trial,  decide  any  question  which  arises  upon  the 
trial,  sign  a  report  or  settle  a  case.  Any  of  them  may  administer 
an  oath  to  a  witness  an<l  a  majority  of  those  present  at  a  time  and 
place  appointed  for  the  trial  may  adjourn  the  trial  to  a  future  day. 
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The  same  referee  mav  be  directed  to  determine  the  issues  between  ■*•  iW-200 
the  parties,  sell,  partition  or  admeasure  the  property  in  (juestion 
and  detennine  the  rights  of  the  parties  and  claimants  to  surplus 
moneys,  as  the  case  may  require. 

199^.  A  referee  appointed  by  the  court,  shall  be  free  from  all  ju0t  Qualification 
objections  and  no  person  shall  be  so  appointed  to  whom  all  the  ^^  referee 
parties  object  except  in  an  action  to  annul  a  marriage  or  ior  a 
divorce  or  a  separation.  A  judge  cannot  be  appointed  a  ref^iroe 
in  an  action  brought  in  a  court  of  which  he  is  a  jndge  except  Ijy 
the  written  consent  of  the  parties  and  in  that  case  he  cannot  receive 
any  compensation  as  referee.  No  person  unless  he  is  an  attorney 
of  the  court  in  good  standing  shall  be  appointed  nor  shall  any 
person  be  appointed  who  is  the  partner  or  clerk  of  the  attorney  or 
counsel  of  the  party  in  whose  behalf  an  application  for  mich 
appointment  is  made  or  who  is  in  any  way  connected  in  business 
or  occupies  the  same  oflSoe  with  him. 

200.  The  trial  by  a  referee  of  an  issue  of  fact  or  an  issue  of  Powers  and 

•  ^        duties  of 

law  shall  be  brought  on  upon  like  notice  and  conducted  in  like  referea 
manner,  as  where  the  trial  is  by  the  court  without  a  jury.  The 
referee  exercises  upon  such  a  trial  the  same  power  as  the  court  to 
grant  adjourmnents,  to  preserve  order  and  punieh  a  violation 
thereof.  Upon  the  trial  of  an  issue  of  fact,  the  referee  eJEercises 
also  the  same  power  as  the  court  to  allow  amendments  to  the 
summons  or  to  the  pleadings,  to  compel  the  attendance  of  a  witn^s 
by  attachment  and  to  punish  a  witness  for  a  contempt  of  court  for 
nonattendance  or  refusal  to  be  sworn  or  to  testify.  Upon  the 
trial  of  an  issue  of  law,  the  referee  exercises  the  same  power  as  the 
court  to  permit  a  party  in  default  to  plead  anew  or  amend,  to 
direct  the  action  to  be  divided  into  two  or  more  actions,  to  award 
costs  and  otherwise  to  dispose  of  any  question  arising  upon  the 
decision  of  the  issues  referred  to  him.  On  a  hearing  before  a 
referee  or  referees,  the  plaintiff  may  submit  to  a  nonsuit  or  dis- 
missal of  his  complaint  or  may  be  nonsuited  or  his  complaint  may 
be  dismissed,  in  like  manner  as  upon  a  trial,  at  any  time  before 
the  cause  has  been  finally  submitted  for  decision.  In  a  proper 
case,  the  referee  may  make  a  computation  or  an  assessmeiut  or  take 
an  account  or  proof  of  a  fact  for  the  purpose  of  enabling  him  to 
award  the  proper  judgment  or  enabling  the  court  to  carry  it  into 
effect  and  he  may  ascertain  and  fix  the  damages  as  a  jury  may 
do  upon  default,  upon  a  trial.  The  powers  conferred  by  this  rule 
are  exercised  in  like  manner  and  upon  like  terms  as  similar  powers 
are  exercised  by  the  court  upon  a  trial. 
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rp.201-203       201.  Moneys  received  by  a  referee  appointed  to  sell  property 

shall  be  forthwith  deposited  by  him  in  his  own  name,  as  referee  in 
a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
funds ;  if  there  be  no  such  depository  in  the  city  or  town  in  which 
the  referee  resides,  then  he  shall  deposit  such  moneys  forthwith  in 
a  depository  located  in  an  adjoining  city  or  town  or  with  the 
county  treasurer  of  the  county  in  which  the  action  or  special  pro- 
ceeding is  pending;  and  such  moneys  so  deposited  shall  not  be 
withdrawn  except  upon  the  order  of  the  court. 

202.  The  following  regulations  shall  apply  to  a  referee's  report : 

(1,)  It  shall  comply  with  the  requirements  as  to  a  decision  by 
the  court  in  a  like  case; 

(2,)  Where  the  whole  issue  is  an  issue  of  fact  the  report  stands 
as  a  decision  of  the  court ; 

(3.)  In  an  action  to  annul  a  marriage  or  for  a  divorce  or  a 
separation  the  testimony  and  the  other  proceedings  upon  the 
reference  shall  be  certified  to  the  court  with  the  report,  and  judg- 
ment shall  be  rendered  by  the  court ; 

(Jf,)  In  an  action  for  partition  the  referee  shall  report  to  the 
court  the  name  of  each  creditor  whose  lien  is  satisfactorily  proved 
before  him,  the  nature  and  extent  of  the  lien,  the  date  thereof  and 
the  amount  due  or  to  become  due  thereupon ;    . 

(5.)  In  an  action  to  recover  real  property  for  nonpayment  of 
rent  the  report  in  favor  of  the  plaintiff  shall  fix  the  amount  of  rent 
in  arrear  to  the  plaintiff ; 

(6'.)  In  an  action  for  the  sale,  conveyance,  mortgage,  release  or 
lease  of  an  infant's  or  incompetent's  real  property,  the  report  shall 
state  the  facts  necessary  to  maintain  the  action  if  they  appear  and 
such  other  facts  as  justify  the  disposition  of  the  real  property  of 
the  infant  or  incompetent; 

(7.)  The  referee's  written  report  shall  be  either  filed  with  the 
clerk  or  delivered  to  the  attorney  for  one  of  the  parties  within 
sixty  days  from  the  time  when  the  cause  or  matter  is  finally  sub- 
mitted ;  otherwise  either  party  before  it  is  filed  or  delivered  may 
move  to  terminate  the  i^eference  and  upon  such  motion  the  court 
mav  terminate  the  reference  without  the  allowance  of  foes  to 
the  referee,  or  may  make  such  other  order  as  may  be  just. 


Instnictiona 
and  charge 
to  jury 


Trial  by  Jury 

203.  The  court  may  upon  the  application  of  either  party 
exclude  from  the  court  room  the  jurors  sitting  in  an  action  during 
the  argument  of  a  motion  for  the  admission  or  exclusion  of  evi- 
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• 

dence,  for  nonsuit,  dismissal  of  the  complaint  or  direction  of  rr. 204-208 
a  verdict-     The  court  may  instruct  the  jury  at  any  time  during 
the  trial  and  may  charge  the  jury  before  argument  of  counsel.    A 
trial  by  a  jury  is  regarded  as  continuing  until  the  jury  selected  to 
try  the  case  has  been  discharged. 

204.  An  objection  to  the  qualification  of  a  juror  is  available  Challenges 

•*  ^  ,  •'  generally 

only  upon  a  challenge.  A  challenge  of  a  juror  or  a  challenge  of 
the  panel  or  array  of  jurors  shall  bo  tried  and  determined  by  the 
court  only.  The  case  on  appeal  in  the  action  shall  contain  the 
matters  necessary  to  present  the  questions  involved  in  the  challenge. 

205.  Upon  the  trial  of  an  issue  of  fact  in  an  action  in  a  court   Peremptory 
of  record,  each  party  may  peremptorily  challenge  not  more  than  ^  ^^  ^"^^* 

6  and  in  a  court  not  of  record  each  party  may  peremptorily  chal- 
lenge not  more  than  3  of  the  persons  drawn  as  jurors  or  talesmen 
for  the  trial ;  but  neither  party  shall  have  more  than  2  peremptory 
challenges  to  jurors  drawn  on  a  struck  jury. 

206.  The  plaintiff  cannot  submit  to  a  nonsuit  after  the  causo  Xonsuit  in 
has  been  committed  to  the  jury  to  consider  the  verdict.  -^"^^    ^^^ 

207.  In  an  action  except  where  one  or  more  specific  questions  General  and 
of  fact  stated  under  the  direction  of  the  court  are  tried  by  a  jury,   verdict 

the  court  may  direct  the  jury  to  find  a  general  verdict  or  a  special 
verdict  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict  the  court  may  instruct  it  to  find  also  specially  upon 
one  or  more  questions  of  fact  stated  in  writing.  The  special  ver- 
dict or  special  finding  shall  be  in  writing  filed  with  the  clerk  and 
entered  in  the  minutes.  When  a  motion  is  made  to  nonsuit  the 
plaintiff  or  for  the  direction  of  a  verdict,  the  court  may  pending 
the  decision  of  such  motion  submit  any  question  of  fact  raised  by 
the  pleadings  to  the  jury  or  require  the  jury  to  assess  the  damages. 
After  the  jury  shall  have  rendered  a  special  verdict  upon  such 
submission  or  shall  have  assessed  the  damages,  the  court  may  then 
pass  upon  the  motion  to  nonsuit  or  direct  such  general  verdict  as 
either  party  may  be  entitled  to.  Where  a  special  finding  is  incon- 
sistent with  a  general  verdict,  the  former  controls  the  latter  and 
the  court  shall  render  judgment  accordingly. 

208.  In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is  Verdict  in 
found  either  in  favor  of  the  plaintiff  or  in  favor  of  a  defendant  l^^^f  ^^ 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jury  shall  money 
assess  the  amount  of  damages.     The  jury  may  also  under  the 
direction  of  the  court  assess  the  amount  of  the  damages  where  the 

court  directs  judgment  for  the  plaintiff  on  the  pleadings. 


80 


Civil  Pbactice  Rules 
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Verdict 
subject  to 
opinion  of 
court 


Entry   of 
verdict 


Disagree- 
ment of  jury 


Trial  of 
competency 


209.  Where  upon  the  trial  rf  an  issue  by  a  jury,  the  eaa^ 
presents  only  questions  of  law,  the  judge  may  direct  the  jury  to 
render  a  verdict  subject  to  the  opinion  of  the  court.  Notwithstand- 
ing that  such  a  verdict  has  been  rendered,  the  judge  holding  the 
term  may  at  the  same  stated  term,  set  aside  the  verdict  and  direct 
judgment  to  be  entered  for  either  partj*^  with  like  effect  and  in 
like  manner  as  if  such  a  direction  had  been  given  at  the  trial. 

210.  When  the  jury  renders  a  verdict  or  finds  upon  one  or  more 
specific  questions  of  fact  stated  under  the  direction  of  the  courts 
the  clerk  shall  make  an  entry  in  his  minutes  specifying  the  time 
and  place  of  the  trial,  the  names  of  the  jurors  and  witnesses,  the 
verdict  or  the  questions  and  findings  thereupon,  as  the  case 
iHKjuires;  and  the  direction  if  any  which  the  court  gives  with 
respect  to  the  subsequent  proceedings. 

211.  Where  a  jury  empaneled  to  trv^  an  i^sue,  to  make  an 
inquiry  or  to  assess  damages  cannot  agi*ee  after  being  kept  togethei* 
for  such  a  time  as  is  deemed  reasonable  by  the  court  before  which 
or  the  officer  l)ofore  whom  they  were  empaneled,  the  court  or 
officer  may  discharge  them  and  issue  a  precept  for  a  new  jury  or 
order  another  jury  to  be  drawn,  as  the  case  requires ;  and  the  same 
proceedings  shall  be  had  before  the  new  jury,  as  if  it  was  the  jury 
first  empanelled. 

212.  In  an  action  to  appoint  a  committee  for  an  alleged  incom- 
petent the  court  may  try  the  question  of  competency  by  a  jury  or 
may  refer  the  matter  to  a  referee  who  shall  have  authority  to  try 
the  question  with  a  jury  summoned  and  selected  in  the  usual  way 
and  shall  have  the  same  authority  with  respect  to  the  proceedings 
upon  the  hearing  as  the  judge  of  the  court  authorizing  the  inquiry 
and  the  proceedings  shall  be  con(hicted  the  same  as  upon  a  trial  of 
an  issue  of  fact  and  the  referee  shall  report  to  the  court  the  finding 
upon  the  question  of  competency  and  upon  such  other  matters 
and  subject  to  such  regulations  as  the  court  may  prescribe. 


Default 
upon  trial 


Defaults 

213.  Either  party  who  has  phiced  an  action  or  a  special  pro- 
ceeding regularly  upon  the  calendar,  may  bring  the  issue  to  trial 
and  in  the  absence  of  tho  adverse  party  unless  the  judge  holding 
the  term  for  good  cause  otherwise  directs,  may  proceed  with  the 
cause  and  take  a  dismissal  of  the  complaint  or  a  verdict,  decision 
or  judgment  as  the  case  requires  so  far  as  the  burden  of  proof 
lies  upon  him. 
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214.  A  verdict  or  judgment  obtained  where  one  party  does  not  rr.214-215 
appear  at  the  trial  may  be  set  aside  by  the  court  in  its  discretion  opening 
upon  an  application  made  within  six  days  after  the  trial  and  upon   default 
such  terms  as  to  the  use  of  evidence  theretofore  taken  and  costs, 
expenses  and  disbursements  or  otherwise  as  may  be  deemed  just. 

Appraisers 

215.  The  appraisers  in  an  action  to  acquire  private  property  for  Report  of 
public  use  shall  make  a  report  of  their  proceedings  to  the  court  fn^^inent 
appointing  them,  with  the  minutes  of  the  testimony  taken  by  them  domain 

if  any.  Upon  filing  the  report,  any  party  may  move  for  its  con- 
firmation in  the  district  where  the  property  or  some  part  of  it  is 
situated,  uj)on  notice  to  the  other  parties  who  have  appeared  and 
upon  such  motion  the  court  may  confirm  the  report  or  may  set 
it  aside  for  irregularity,  or  for  error  of  law  in  the  proceedings 
before  the  commissioners  or  upon  the  ground  that  the  award  is 
exoeseive  or  inBufficient.  If  the  report  is  set  aside,  the  court  may 
direct  a  rehearing  before  the  same  appraisers  or  may  appoint  new 
appraisers  for  that  purpose  and  the  proceedings  upon  each 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report  as  are  herein  prescribed  for  the 
confirmation  of  the  first  report. 
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Judgment 

Summary 


RULE 

Judgment  generally   216 

Judgment   by   default 224 

Summary  judgment   230 

Judgment  after  trial     233 

Judgment  after  reference    234 

Judgment  after  appeal    235 


RULE 

Entry  of  judgment 238 

Judgment-roll 242 

Lien  of  judgment   243 

Stay  of  judgment 244 

Setting  aside  judgment 245 

Judgment  by  confession    247 


rr.216-218 

Form  of 

judgment 

generally 


Separate 
judgment   or 
counterclaim 


Judgment 
after   death 
of  party 


JuDGME^'T  Generally 

■ 

216.  Judgment  may  be  entered  in  such  form  as  may  be 
required  by  the  nature  of  the  case  and  by  the  recovery  or  relief 
awarded.  In  drawing  a  judgment  none  of  the  prior  proceedings 
shall  be  recited  or  stated  in  the  judgment  but  it  shall  begin  in 
substance  as  follows: 

(Title  of  cause.)  ''  This  cause  having  been  tried  and  a  verdict 
(report  or  decision  as  the  case  may  be),  having  been  rendered ;  it  is 
adjudged:  "     (Here  insert  the  judginent.) 

217.  A  separate  judgment  shall  be  entered  on  a  complaint  and 
counterclaim.  Judgment  for  the  defendant,  if  any,  shall  be 
entered  for  all  the  relief  to  which  he  would  have  been  entitled  in 
a  separate  action. 

218.  If  either  party  to  an  action  dies  after  an  accepted  offer  to 
allow  judgment  to  be  taken  or  after  a  verdict,  report  or  decision, 
but  before  judgment  is  entered,  the  court  shall  enter  judgment  in 
the  names  of  the  original  parties  unless  the  offer,  verdict,  report 
or  decision  is  set  aside.  Where  a  judgment  for  a  sum  of  money  or 
directing  the  payment  of  money  is  entered  against  a  party  after  his 
death,  in  a  case  where  it  may  be  so  taken  by  special  provision  of 
law,  a  memorandum  of  the  party's  death  shall  be  entered  with  the 
judgment  in  the  judgment  book,  indorsed  on  the  judgment  roll  and 
noted  on  the  margin  of  the  docket  of  the  judgment.  A  judgment 
shall  not  be  entered  against  a  party  who  dies  before  a  verdict, 
report  or  decision  is  actually  rendered  against  him.  In  that  case, 
the  verdict,  report  or  decision  is  absolutely  void. 

[82] 


^ 
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219'.  Where  there  is  no  answer,  the  judgment  shall  not  be  more  rr.219-222 
favorable  to  the  plaintiff  than  that  demanded  in  the  complaint.    Demand — ~ 
Where  there  is  an  answer,  the  court  may  permit  the  plaintiff  to    affecting 
take  any  judgment  consistent  wdth  the  case  made  by  the  complaint    ^^^"^^  ^f 
and  embraced  within  the  issues. 

220.  In  an  action  or  a  special  proceeding  against  t\^^o  or  more  Judgment  in 
executors  or  administrators  representinfir  tlie  same  decedent,  when  action 
only  part  of  the  defendants  have  been  served  or  appear,  judgment  executors  or 
in  favor  of  the  j^laintiff  may  be  entered  against  all  of  the  defend-  J^^^inia- 
auts  as  if  all  had  appeared. 

221.  A  judgment  shall  be  conclusive  upon  a  defendant  on  whom  Judgment 
the  simunons  is  personally  served  without  the  state,  with  respect  ^'^^^^  P®^". 

son&l  service 

to  the  i)roperty  which  is  the  subject  of  the  action  or  which  is  is  made 
attached  therein,  to  the  same  extent  as  if  the  service  upon  him  Y*t^°"^  *^^^ 
were  made  within  the  state. 

222.  No  judgment  annulling  a  marriage  or  divorcing  the  par-  Judgment  in 
ties  and  dissolving  a  marriage,  shall  be  entered  until  after  the  action  to" 
expiration  of  three  months  after  the  filing  of  the  decision  of  the  annul 
court  or  report  of  the  referee.     Such  decision  or  report  shall  be  "^^^"^^^^^ 
filed  and  an  order  thereon  shall  be  entered  within  fifteen  davs  after 

the  party  becomes  entitled  to  file  or  enter  the  same,  and  can  not 
be  filed  or  entered  after  the  expiration  of  said  period  of  fifteen 
days  unless  by  order  of  the  court  upon  application  and  sufficient 
cause  being  shown  for  the  delay.  Within  thirty  days  after  the 
expiration  of  said  period  of  three  months  judgment  shall  be  entered 
as  of  course  upon  said  decision  or  report,  unless  for  sufficient  cause 
the  court  in  the  meantime  shall  htave  otherwise  ordered.  Upon 
filing  the  decision  of  the  court  or  report  of  the  referee,  an  order 
annulling  a  marriage  or  divorcing  the  parties  and  dissolving  a 
marriage,  shall  be  interlocutory  only  and  shall  provide  for  the 
entry  of  judgment  granting  such  relief  three  months  after  entry 
of  the  order  unless  otherwise  ordered  by  the  court.  The 
judgment  must  be  entered  within  thirty  days  after  the  expiration 
of  said  period  of  three  months  and  can  not  be  entered  after  the 
expiration  of  such  period  of  thirty  days  except  by  order  of  the 
court  on  application  and  sufficient  cause  being  shown  for  the 
delay.  The  order  may,  in  the  discretion  of  the  court,  provide  for 
the  payment  of  alimony  until  the  entry  of  the  judgment;  it  may 
include  costs,  when  costs  are  awarded,  in  which  case  the  order 
for  costs  shall  be  docketed  by  the  clerk  and  thereupon  shall  have 
the  same  force  and  effect  as  if  docketed  upon  the  entry  of  the 
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rp.2?3-225  "judgment  therein,  except  that  it  shall  not  be  enfoPC5eable  by  exe- 

cution  or  punishment  until  the  entry  of  the  judgment  in  said 

action. 
Mistake,  223.  In  a  court  of  record  where  a  verdict,  report  or  docieion  has 

irregularity    ^^^^  rendered,  the  judgment  shall  not  be  impaired  or  affected  by 
in  judgment  reason  of  any  of  the  following  matters : 

(1)  For  want  of  a  summons  or  other  writ ; 

(2)  For  any  default  or  defect  in  process  or  for  misconceiving 
a  process  or  awarding  it  to  a  wrong  officer ; 

(3)  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other 
officer  or  because  an  officer  has  not  subscribed  a  return  actually 
made  by  him ; 

{J^)  For  a  variance  between  the  summons  and  complaint; 

(5)  For  a  mispleading  or  insufficient  pleading; 

(G)  For  want  of  a  warrant  of  attorney  by  either  partj'; 

(7)  For  the  appearance  by  attorney  of  an  infaait  party  if  the 
verdict,  report,  decision  or  the  judgment  is  in  his  favor ; 

(8)  For  omitting  to  all^e  any  matter  without  proof  of  ^iiich 
the  verdict,  report  or  decision  ought  not  be  have  been  rendered ; 

(9)  For  a  mistake  in  the  name  of  a  paxty  or  other  person  or 
in  a  sum  of  money,  or  in  the  description  of  property,  or  in  recit- 
ing or  stating  a  day,  month,  or  year  where  the  correct  name,  sum^ 
description  or  date  has  been  once  rightly  stated  in  any  of  the 
pleadings  or  other  proceedings; 

(10)  For  a  mistake  in  the  name  of  a  junu-  or  officer; 

(11)  For  an  infonnality  in  entering  judgment  or  making  up 
the  judgment  roll ; 

(12)  For  an  omission  on  the  part  of  a  referee  to  be  sworn ; 

(13)  For  any  other  default  or  negligence  of  the  clerk  or  any 
other  officer  of  the  court  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  been  prejudiced. 

Judgment  by  Default 

Judpinent  224.  Judgment  by  default  may  be  taken  upon  a  failure  to 

>>  ^  ^  a^i         plead  to  an  original,  amended  or  supplemental  pleading  or  a  part 

thereof  within  the  time  prescribed  or  upon  a  failure  to  appear 

upon  the  trial  or  hearing  of  a  cause. 
Jiidjrnient  by       225.  A  judgment  by  default  shall  not  be  taken  against  an  infant 
(icfanit  defendant  until  twentv  davs  have  expired  since  the  appointment 

infant  of  a  guardian  ad  litem  for  him. 
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226.  The-  cleik  may  enter  judgment  upon  proof  of  default,   i?-  226 
where  the  aummons  was  personally  served  upon  the  defendant  Entry  of 
and  a  copy  of  the  complaint  or  a  notice  stating  the  sum  of  money  j,"f ^"}f^^  ^^ 
for  which  judgment  will  be  taken  was  served  wi^h  the  summons  the  clerk 
and  the  defendant,  has  defaulted   in   appearing   or  where  the 
defendant  has  appeared  but  has  made  default  in  pleading ;  and 

(i)  The  complaint  sets  forth  one  or  more  causes  of  action  each 
consisting  of  the  breach  of  an  express  contract  to  pay  absolutely 
or  upon  a  contingency  a  sum  or  sums  of  money  fixed  by  the  terms 
of  the  contract  or  capable  of  being  ascertained  therefrom  by  com- 
putation only;  or  an  express  or  implied  contract  to  pay  money 
received  or  disbursed  or  the  value  of  property  delivered  or  of 
services  rendered  bv,  to  or  for  the  use  of  the  defendant  or  a  third 
person;  and  thereupon  demands  judgment  for  a  sum  of  money 
only.  This  subdivision  includes  a  case  where  the  breach  of  the 
contract  set  forth  in  the  complaint  is  only  partial  or  where  the 
complaint  shows  that  the  amount  of  the  plaintiff's  demand  has 
been  reduced  by  payment,  counterclaim  or  other  credit ;  or 

(^)  The  action  is  One  upon  contract  and  the  complaint  demands 
iudirment  for  a  sum  of  money  only,  if  the  defendant  by  his 
answer  does  not  deny  the  plaintiff's  claim  but  sets  up  a  counter- 
claim amounting  to  less  than  the  plaintiff's  claim,  the  plaintiff 
upon  filing  with  the  clerk  an  admission  of  the  counterclaim  may 
take  judgment  for  the  excess  as  upon  a  default  for  want  of  an 
answer ; 

(-5)  Where  judgment  may  be  entered  by  the  clerk,  the  amount 
thereof  shall  be  determined  as  follows:  (a)  If  the  complaint  is 
verified,  the  judgment  shall  be  entered  for  the  sum  for  which  the 
complaint  demands  judgment  or  at  the  plaintiff's  option  for  a 
smaller  sum;  and  if  a  computation  of  interest  is  necessary,  it  may 
be  made  by  the  clerk;  (6)  if  the  complaint  is  not  verified,  the 
clerk  shall  assess  the  amount  due  to  the  plaintiff  by  computing  the 
sum  due  upon  an  instrument  for  the  payment  of  money  only,  the 
nonpayment  of  which  constitutes  a  cause  of  action  stated  in  the 
complaint ;  and  by  ascertaining  by  the  examination  of  the  plaintiff 
upon  oath  or  by  other  competent  proof,  the  amount  due  to  him 
for  any  other  catise  of  action  stated  in  the  complaint;  (c)  if  an 
instrument  specified  in  this  subdivision  has  been  lost  so  that  it 
cannot  be  produced  to  the  clerk,  he  shall  take  proof  of  its  loss  and 
of  its  contents;  (c?)  either  party  may  require  the  clerk  to  reduce 
to  writing  and  file  the  assessment  and  the  oral  proof  if  any 
taken  thereupon ; 
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rr.227--228        (-4)  If  the  defendant  has  appeared  generally  but  has  made 

default  in  pleading,  he  is  entitled  to  notice  of  the  time  and  place 
of  an  assessment  by  the  clerk ;  otherwise  no  notice  to  the  defendant 
is  necessary. 

Judgment  by       227.  In  a  case  where  judraient  cannot  be  entered  by  the  clerk, 

default  upon    .v  .  x       •    j  ^         /?  n 

application     the  court  may  enter  judgment  as  follows: 

(1)  Where  the  summons  was  personally  served  upon  the 
defendant  within  the  state  and  he  has  made  default  in  appearing 
or  where  the  defendant  has  appeared  but  has  made  default  in 
pleading,  the  plaintiff  may  apply  to  the  court  or  to  a  judge  thereof 
for  judgment; 

(2)  Upon  the  api)lication  he  shall  file,  if  the  default  was  in 
appearing,  proof  of  service  o^the  summons;  or,  if  default  was  in 
pleading,  proof  of  appearance  and  also  if  a  copy  of  the  complaint 
was  demanded,  proof  of  service  thereof  upon  the  defendant's 
attonipy ;  and  in  either  cflse,  proof  by  affidavit  of  the  default  which 
entitles  him  to  judgment ; 

(3)  The  court  may  with  or  without  a  jury,  make  a  computation 
or  assessment,  or  take  an  account  or  proof  of  a  fact ;  or  may  direct 
a  reference  or  an  assessment  by  a  jury;  except  that  where  the 
action  is  brought  to  recover  damages  for  a  personal  injury  or  an 
injury  to  property,  the  damages  shall  be  ascertained  by  means  of 
an  assessment  by  a  jury; 

(Jf)  Where  a  reference  or  an  assessment  is  directed,  the  court 
may  direct  that  the  report  or  assessment  be  returned  for  further 
action  or  may  direct  that  judgment  be  entered  by  the  clerk  in 
accordance  with  the  report  of  the  referee  or  for  the  damages 
ascertained  by  the  assessment,  without  any  further  application; 

(5)  The  defendant  may  serve  upon  the  plaintiff's  attorney  at 
any  time  before  the  application  for  judgment,  a  written  demand 
of  notice  of  the  execution  of  any  reference  or  assessment  by  a  jury. 
Such  a  demand  is  not  an  appearance  in  the  action. 

Default  in  228.  The  following  regulations  shall  apply  to  a  judgment  by 

a^ction"'''"'''^  default  in  a  matrimonial  action : 

(1)  In  an  action  for  divorce,  to  annul  a  marriage  or  for  separa- 
tion a  judgment  shall  not  be  rendered  in  favor  of  the  plaintiff 
upon  the  defendant's  default  in  appearing  or  pleading,  unless 
either  the  summons  and  a  copy  of  the  complaint  were  personally 
served  upon  the  defendant  or  the  copy  of  the  summons  delivered 
to  the  defendant  upon  personal  service  of  the  summons  or  delivered 
to  him  without  the  state  or  published  pursuant  to  an  order  for 
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that  purpose,  contained  words  to  the  effect,  legibly  written  or   r.  228 
printed  upon  the  face  thereof:  "Action  to  annul  a  marriage," 
^'Action  for  a  divorce,"  "Action  for  a  separation  "  as  the  case 
may  be; 

(i?)  In  an  action  for  divorce  or  to  annul  a  marriage  or  for 
separation,  where  the  defendant  fails  to  answer  or  to  appear,  no 
reference  shall  be  granted  to  take  proof  of  the  facts  stated  in  the 
complaint  but  before  a  judgment  shall  be  granted  the  proof  of 
such  facts  shall  be  made  in  open  court  and  a  copy  of  the  evidence 
taken  before  the  court  shall  be  written  out  and  filed  with  the 
judgment  roll.  The  court  may  however  in  case  the  evidence  is 
such  that  the  public  interest  requires  that  the  examination  of  the 
iiatnesses  should  not  be  public,  exclude  all  persons  from  the  court 
room  except  the  parties  to  the  action  and  their  counsel  and  the 
witnesses  and  shall  order  such  evidence  to  be  sealed  and  filed 
with  the  clerk  and  to  be  exhibited  upon  order  only  to  the  parties 
to  the  action  or  some  one  specially  interested ; 

(S)  When  the  action  is  for  divorce,  unless  it  be  averred  in  the 
complaint  (a)  that  the  adultery  charged  was  committed  without 
the  consent,  connivance,  privity  or  procurement  of  the  plaintiff; 
(b)  that  five  years  have  not  elapsed  since  the  discovery  of  the 
fact  that  such  adultery  had  been  committed  and  that  the  plaintiff 
has  not  voluntarily  cohabited  with  the  defendant  since  such  dis- 
covery and  (c)  also,  where  at  the  time  of  the  offense  charged,  the 
defendant  was  living  in  adulterous  intercourse  with  the  person 
with  whom  the  offense  is  alleged  to  have  been  committed,  that  five 
years  have  not  elapsed  since  the  commencement  of  such  adulterous 
intercourse  was  discovered  by  the  plaintiff  and  (d)  the  complaint, 
containing  such  averments  be  verified,  judgment  shall  not  be 
rendered  for  the  relief  demanded  until  the  plaintiff's  affidavit  be 
produced  stating  the  above  facts ; 

(4  )  Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the  age 
of  legal  consent,  proof  shall  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  fur  anv  time  as  husband  and  wife 
after  the  plaintiff  had  attained  the  age  of  consent ; 

(-5)  If  the  action  is  brought  to  annul  the  marriage,  on  the 
ground  that  the  plaintiff's  consent  was  obtained  by  force  or  fraud, 
the  plaintiff  shall  show  that  there  has  been  no  voluntary  cohabita- 
tion between  the  parties  as  man  and  wife ; 

(6')  If  it  is  brought  to  annul  a  marriage  on  the  ground  that 
the  plaintiff  was  a  lunatic,  proof  shall  be  produced  showing  that 
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r.  229  the  lunacy  still  continues  or  that  the  parties  have  not  cohabited 

as  husband  and  wife  after  the  plaintiff  was  restored  to  his  reason  ; 
(7)  In  an  action  by  a  husband  for  a  divorce  where  the  legiti- 
macy of  the  children  of  his  wife  is  raised  in  the  complaint,  proof 
shall  be  taken  upon  the  question  of  legitimacy. 

Judgment  by       229.  The  following  regulations  shall  apply  to  a  judgment  by 

substUmS^"  default  where  substituted  service  was  made: 

service  (^)  A  judgment  may  be  entered  by  the  clerk  upon  such  an 

application  only  in  an  action  wherein,  if  the  service  had  been  per- 
sonal, judgment  by  default  might  be  entered  by  the  clerk ;  but  such 
a  judgment  shall  not  be  rendered  for  a  sum  of  money  only  except 
where  the  action  is  brought  to  recover  a  sum  of  money  only  as 
damages  for  (a)  breach  of  contract,  express  or  implied,  other  than 
a  contract  to  marry,  (/;)  wrongful  conversion  of  personal  property 
or  (c)  an  injurj^  to  person  or  property  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act ; 

(2)  In  a  case  where  judgment  can  only  be  granted  upon  applica- 
tion to  the  court,  if  the  defendant  does  not  demand  a  copy  of  the 
complaint  or  plead  as  the  case  requires  within  twenty  days  after 
the  service  is  complete,  the  plaintiff  may  apply  to  the  court  or  a 
judge  thereof  for  the  judgment  demanded  in  the  complaint.  Upon 
such  an  application,  he  shall  file  proof  that  the  service  is  complete 
and  proof  by  affidavit  of  the  dofend^mt's  default.  The  court  shall 
require  proof  of  the  cause  of  action  set  forth  in  the  complaint  to 
be  made  either  before  the  court  or  judge  or  before  a  referee 
appointed  for  that  purpose ;  except  that  where  the  action  is  brought 
to  recover  damages  for  a  personal  injury  or  an  injury  to  property, 
the  damages  shall  be  ascertained  by  means  of  an  assessment  by  a 

jury;  .      .'    . 

(J)  Where  the  application  is  for  judgment  for  a  sum  of  money 
only  and  the  defoiulant  is  a  nonresident  or  a  foreign  corporation 
and  has  not  appeanxl,  the  plaintiff  upon  the  application  for  judg- 
ment sliall  produce  and  file  the  following  papers:  (a)  proof  by 
afiidavit  that  an  order  of  attachment  granted  in  the  action  has 
been  levied  upon  property  of  the  defendant;  (h)  a  description  of 
the  property  so  attached,  verified  by  affidavit,  with  a  statement 
of  the  value  thereof  according  to  the  inventory;  (c)  the  under- 
taking if  one  has  been  required;  (d)  the  plaintiff,  his  agent  or 
attorney  shall  be  examined  on  oath  respecting  any  payments  to  the 
plaintiff  or  to  any  one  for  his  use  on  account  of  his  demand ; 

(y^)  The  plaintiff  may  be  required  to  file  an  undertaking  to 
abide  the  order  of  the  court  touching  the  restitution  of  any  estate  or 
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effects  which  may  be  directed  by  the  judgment  to  be  transferred  «t.2S<^285 
or  delivered  or  the  restitution  of  any  monev  that  mav  be  collected 
under  or  by  virtue  of  the  judgment,  in  case  the  defendant  or  his 
representative  applies  and  \&  admitted  to  defend  the  action  and 
succeeds  in  his  def^ise. 

Summary  Judgment 

230.  In  ail  action  wherein  a  summons  to  appear  is  authorized   '^^JJ^i^ent 
the  court  on  the  return  da^  or  at  such  other  time  to  which  adjourn-  where 
ment  may  be  had  shall,  unless  it  appears  that  the  defendant  is  to*"^p^^j[^r*'*' 
entitled  to  defend,  direct  judgment  or  order  a  referenco  or  trial   served 

or  make  such  other  disposition  as  the  same  may  require. 

231.  If  a^  answer  or'reply  is  sham,  frivolous  or  irrelevant  or  is  f^tj^ent 
otherwise  defective  so  as  to  render  it  ineifeotiial  as  a  defense  or  on  sham, 

if  either  party  for  any  reason  is  entitled  to  judsrment  upon  the  frreJ^v^m  ^  "^ 

pleadings,  the  court  upon  notice  mav  give  summarv  judgment  answer  or 

thereon.  '  '  '  ^^'P^^ 

232.  In  an  action  brought  on  an  undertaking  by  the  sureties  ^^^f^^nt  on 
against  the  principal  if  it  appears  from  the  complaint  that  judg-  undertaking 
ment  has  been  rendered  against  the  sureties  and  that  notice  of  the 
pendency  of  tlie  action  was  given  to  the  principal  to  enable  him 

to  defend,  the  court  may  upon  notice  order  a  summary  judgment 
for  the  sureties  with  costs. 

JtrnoMENT  After  Trial 

233.  The  clerk  shall  keep  a  record  of  the  trial  whether  by  the  Ji^lgment 
court  alone  or  with  a  jury  and  upon  his  minutes  of  the  verdict  or  upon  clerk'* 
the  decision,  judgment  may  be  entered  without  further  notice  niinutod 
unless  the  judgment  is  stayed  or  the  court  otherwise  directs. 

Judgment  After  Rp:ferexce 

234.  Upon  the  decision  of  a  referee  appointed  to  try,  heai'  and  Judgment 
determine  all  the  issues  in  a  case,  judgment  may  be  entered  b\  the  reference 
clerk  upon  the  report  of  the  referee  without  notice  and  without 
application  to  the  court  except  as  otherwise  provided  in  the  order 

of  reference. 

Judgment  After  ArrEAi. 

235.  t7pon  the  decision  of  an  appeal  by  the  ap})ellate  division,   Juflgniont 
judgment  may  be  entered  in  the  county  clerk's  office  where  the  to*  ap')ellate 
judgment  or  order  appealed  from  is  filed,  without  further  notice  or  division 
application,  upon  the  entry  of  the  order  embodying  the  decision 

of  the  court  and  the  filing  of  the  papers  upon  which  it  was  made. 
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rr.  236-242 

Judguient 
after  motion 
for  new 
trial  in  first 
instance 

Judgment 
after    appeal 
to  court  of 
appeals 


236.  Where  a  motion  for  a  new  trial  made  in  the  first  instance 
at  the  appellate  division  is  denied,  an  order  denying  the  motion 
may  be  entered  and  shall  have  the  eflfoct  of  a  decision  upon  an 
appeal  from  a  judgment  entered  in  the  case. 

237.  Upon  a  decision  by  the  court  of  appeals  application  may 
be  made  without  notice  upon  the  remittitur  of  the  court  of  appeals 
to  the  court  from  which  the  appeal  was  taken  for  such  order  or 
judgment  as  the  decision  may  require  and  judgment  may  be 
entered  or  such  proceedings  taken  as  the  court  directs. 


Entry  of 
judgment 
generally 

Entry  of 
judgment 
where  real 
property 
involved 


Entry   of 
decision  of 
appellate 
division 


Entry   of 
judgment 
against 
excx'utor  and 
adminis- 
trator 


Jndgn\ent 
roU 


Entry  of  Judgment 

238.  The  judgment  shall  be  signed  by  the  clerk  and  filed  in 
his  office  only  during  office  hours  and  i^iich  signing  and  filing 
shall  constitute  the  entry  of  the  judc^i^ent. 

239.  Where  real  property  rold  by  virtue  of  a  judgment  rendered 
in  an  action  for  partition,  for  dower  or  to  foreclose  a  moi-tgage, 
is  situated  in  a  county  other  than  that  in  which  the  judgment  is 
entered,  the  judgment  shall  be  also  entered  in  the  office  of  the 
clerk  of  the  county  \vherein  the  property  is  situated,  before  the 
purchaser  can  be  required  to  pay  the  purchase-money  or  to  accept 
a  deed.  The  clerk  of  the  latter  county  shall  enter  it  in  the  judg- 
ment book  kept  by  him  upon  filing  with  him  a  copy  thereof  cer- 
tified by  the  clerk  with  whom  it  is  entered. 

240.  A  judgment  or  order  of  the  appellate  division  shall  be 
entered  in  the  office  of  the  clerk  of  the  appellate  division.  A 
certified  copy  thereof  annexed  to  the  papers  transmitted  from  the 
court  below  shall  be  transmitted  by  the  clerk,  upon  pajTuent  of 
his  fees,  to  the  clerk  of  the  county  where  the  order  or  judgment 
appealed  from  is  filed,  and  shall  constitute  the  judgment  roll. 

241.  Where  an  executor  or  administrator  is  sued  personally  and 
also  in  his  re[)rosentative  cn]\icity  or  where  costs  to  be  collected 
out  of  the  individual  property  of  an  executor  or  administrator  are 
awarded  in  an  action  by  or  against  him  in  his  representative 
capacity,  so  much  of  the  judgmeMit  as  awards  a  sum  of  money 
against  him  personally  may  be  separately  docketed  as  if  the  judg- 
ment contained  no  award  against  him  in  his  representative 
capacity. 

JrUGMKNT    TiOLL 

242.  The  clerk,  upon  entering  judgment,  sliall  immediately  file 
the  judament  roll,  and  the  following  regulations  shall  apply 
thereto : 


Judgment  91 

(1)  It  shall  be  prepared  and  furnished  to  the  clerk  by  the   r.  243. 

attorney  for  the  party  at  whose  instance  the  judgment  is  entered 
except  that  the  clerk  shall  attach  thereto  the  necessary  original 
papers  on  file ;  but  the  clerk  may  at  his  option  make  up  the  entire 
judgment  roll; 

(2)  It  shall  consist,  except  where  special  provision  is  otherwise 
made  by  law,  of  the  following  papers:  the  summons,  pleadings, 
offers  and  admissions  or  copies  thereof,  judgment  and  orders,  if 
any,  or  copies  thereof;  affidavit,  order  and  return  in  replevin; 
statement  and  judgment  in  confession;  case,  submission,  affidavit 
and  judgment  in  submission  of  controversy;  and  each  paper  on 
file  or  a  copy  thereof  and  a  copy  of  each  order  which  in  any  way 
involves  the  merits  or  necessarily  aifects  the  judgment ; 

{3)  Official  searches  for  conveyances  or  incumbrances  made  in 
the  progress  of  the  cause  shall  be  filed  with  the  judgment  roll ; 

(-4)  If  judgment  is  taken  by  default,  the  judgment  roll  shall 
also  contain  the  papers  required  to  be  filed  upon  so  taking  judg- 
ment or  upon  making  application  therefor,  togethei*  with  any 
report,  decision  or  assessment  and  the  return  thereto; 
.  (-5)  If  judgment  is  taken  after  a  trial,  the  judgment  roll  shall 
contain  the  verdict,  report  or  decision  and  the  exceptions  or  case 
then  on  file; 

(6)  Where  judgment  of  affirmance  is  rendered  upon  an  appeal 
to  the  appellate  division  of  the  supreme  court,  the  judgment  roll 
shall  consist  of  a  copy  of  the  judgment  annexed  to  the  papers  upon 
"uhich  the  appeal  was  heard ; 

(7)  Where  after  an  appeal  subsequent  proceedings  are  taken 
at  a  motion  term  or  trial  term  before  the  entry  of  judgment,  the 
judgment  roll  shall  also  contain  the  proper  papers  relating  thereto. 

Lien  of  Judgment 

243.  Where  an  appeal  from  a  judgment  has  been  perfected  and  suspension 
an  undertaking  has  been  given  sufficient  to  entitle  the  appellant  ^^  ^^"^ 
to  a  stay  of  the  execution  of  the  judo-ment  without  an  order  for 
that  purpose,  the  court  in  which  the  judgment  was  recovered  may 
upon  such  terms  as  justice  requires,  make  an  order  upon  notice 
to  the  attorney  for  the  respondent  and  to  the  sureties  in  the  under- 
taking, exempting  from  the  lien  of  the  judgment,  as  against 
judgment  creditors  and  purchasers  and  mortgagees  in  good  faith, 
the  real  property  or  chattels  real  upon  which  the  judgment  is  a 
lien  or  a  portion  thereof  specifically  described  in  the  order.  If 
all  the  property  subject  to  the  lien  is  so  exempted,  the  order  shall 
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pp. 244-246    direct  the  clerk,  in  whose  office  the  judgment  roll  is  filed  to  make  an 

entry  on  the  docket  of  the  judgment  in  each  place  where  it  appears 
in  the  docket  book  substantially  as  follows :  ^^  Lien  suspended 
upon  appeal.  See  order  entered  — ."  adding  the  proper  date.  If 
a  portion  only  is  exempted,  the  order  shall  direct  the  clerk,  in  like 
manner,  to  make  an  entry  substantially  as  follows:  *'  Lien  parti- 
ally suspended  upon  appeal.  See  order  entered  — ."  adding  the 
proper  date.  The  clerk  shall  when  he  files  the  motion  papers  and 
enters  the  order,  make  the  entry  or  entries  in  the  docket  book  as 
required  by  the  order.  This  section  shall  apply  only  to  a  judgment 
wholly  or  partly  for  a  sum  of  money  or  directing  the  payment  of 
a  sum  of  money  and  to  an  execution  issued  upon  such  a  judgment- 

Stay  of  Judgment 

»Stay  of  244.  The  entry  of  a  judgment,  its  enforcement  and  collection 

and  the  proceedings  in  the  court  l)elow  may  be  stayed  by  giving  the 
security  required  for  such  a  stay  and  where  no  security  is  required 
and  there  is  no  provision  to  the  contrary,  a  stay  may  be  granted 
by  an  order  of  the  court  in  which  the  action  or  proceeding  was 
tried  or  by  a  judge  of  the  court  to  or  from  which  the  appeal  is 
taken. 

Setting  Aside  Judgment 

fud^"?nT''^^  ^^^*  ^  ^^^^^^  ^^  ^^  ^s^^®  ^  judgment  for  a  mistake,  defect  or 
for  irregu-  irregularity  shall  not  be  heard  unless  notice  of  application  tlierefor 
lanty  shall  be  given  within  one  year  from  the  date  of  the  filing  of  the 

judgment  roll. 
Setting  aside  246.  A  motion  to  set  aside  a  judgment  rendered  in  a  court  of 
*^  in  fact  record  for  error  in  fact  not  arising  upon  the  trial  may  be  made  by 
the  party  against  whom  it  is  rendered  (or  by  his  representatives 
within  four  months  after  his  death)  or,  if  an  execution  has  not 
been  issued  thereon  and  the  judgment  has  not  been  wholly  or  partly 
satisfied  or  enforced,  by  tlie  party  in  whose  favor  it  is  rendered  (or 
by  his  representatives  within  four  months  after  his  death).  A 
motion  mav  be  made  either  before  or  after  the  death  of  the  defend- 
ant,  by  a  person  who  is  not  a  party,  to  set  aside  for  error  in  fact 
not  arising  upon  the  trial,  a  judgment  rendered  in  an  action 
against  a  tenant  for  life  or  for  years,  awarding  real  property  or 
the  possession  of  real  property,  in  which  tlie  j)erson  making  the 
motion  has  an  estate  or  interest,  in  reversion  or  remainder. 
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Judgment  by  Confession 

247.  A  judgment  by  confession  may  be  entered  without  an  rp.247-250 
action,  either  for  money  due  or  to  become  due  or  to  secure  a  per-   judgmentl^ 
son  against  a  contingent  liability  in  behalf  of  the  defemlant  or  confession 
both.    A  written  statement  shall  be  made  and  signed  by  the  defend- 
ant to  the  following  effect : 

(i)  It  shall  state  the  sum  for  which  judgment  may  be  entered 
and  authorize  the  entry  of  judgment  therefor ; 

(2)  If  the  judgment  to  be  confessed  is  for  money  due  or  to 
become  due,  it  shall  state  concisely  the  facts  out  of  which  the  debt 
arose  and  shall  show  that  the  sum  confessed  therefor  is  justly  due 
or  to  beeome  due; 

(3)  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff  against  a  contingent  liability,  it  shall  state  con- 
cisely the  facts  constituting  the  liability  and  shall  show  that  the 
sum  confessed  therefor  does  not  exceed  the  amount  of  the  liability ; 

{It)  The  statement  shall  be  verified  by  the  oath  of  the  defendant 
to  the  effect  tliat  the  matters  of  fact  therein  set  forth  are  true. 

248.  One  or  more  joint  debtors  may  confess  a  judgment  for  a  ^^'onf^^f^ion 
joint  debt  due  or  to  become  due.    Where  all  the  joint  debtors  do   do})tors 
not  unite  in  the  confession,  the  judgment  shall  be  entered  and 
enforced  against  those  only  who  confessed  it  and  it  is  not  a  bar  to 

an  action  against  all  the  joint  debtors  upon  the  same  demand. 

249.  At  any  time  within  three  years  after  the  statement  is   Entry  of 
verified,  it  may  be  filed  with  the  county  clerk  of  the  coimty  of   (H)ufi'ssi()n 
which  the  defendant  was  a  resident  at  the  time  of  making  such 
statement.     Thereupon  the  clerk  shall  enter  in  like  manner  as  a 
judgment  is  entered  in  an  action,  a  judgment  for  the  sum  con- 
fessed with  costs  which  he  shall  tax  to  the  amount  of  fifteen 

dollars  besides  the  disbursements  taxable  in  an  action.  The  judg- 
ment shall  be  entered  as  a  judgment  of  the  court  specified  by  the 
parties  haTing  jurisdiction  of  the  cause  of  action.  A  judgment 
shall  not  be  entered  upon  such  a  statement  after  the  defendant's 
death. 

250.  A  judgment  by  confession  may  be  docketed  and  enforced    Enforcenient 
against  property  in  the  same  manner  and  with  the  same  effect  as  by  cmu'erviron 
a  judgment  in  an*  action  and  each  provision  of  law  relating  to  a 
judgment  in  an  action  and  the  proceedings  subsequent  thereto 

apply  to  a  judgment  thus  taken. 
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251.  After  an  appeal  is  taken  to  another  court,  the  name  of  the 
appellate  court  shall  be  substituted  for  that  of  the  court  below  in 
the  title  of  the  action  or  special  proceeding,  and  in  any  case,  the 
name  of  the  county  if  it  is  mentioned  may  be  omitted;  otherwise 
the  title  shall  not  be  changed  in  consequence  of  the  appeal.  The 
party  appealing  shall  be  designated  as  the  appellant  and  the  adver.se 
party  as  the  respondent. 

252.  Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a 
court  without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  question  of  law. 

253.  The  rules  relating  to  the  review  of  a  trial  by  a  jury,  are 
applicable  to  the  trial  by  a  jury  of  one  or  more  specific  questions 
of  fact  arising  upon  the  issues  in  an  action  triable  by  the  court. 

Time  to  Appeal 

254.  Appeals  shall  be  taken  within  the  following  periods  of 
time  after  service  ui)on  the  attorney  for  the  appellant  of  a  copy 
of  the  judgment  or  order  api)ealed  from  and  a  written  notice  of 
the  entrv  thereof : 

(i)   To  the  court  of  appeals  within  sixty  days; 

(2)  To  the  appellate  division  within  thirty  days; 

(3)  To  the  supreme  court  from  an  inferior  court  within  thirty 

days. 
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Notice  of  Appeal  rr.255-257 


255.  An  appeal  shall  be  taken  by  serving  upon  the  attorney  for  Xotico  of 
the  adverse  party  and  filing  with  the  clerk  with  whom  the  judg-  ^PP®*' 
ment  or  order  appealed  from  is  entered  a  written  notice  to  the 
effect  that  the  appellant  appeals  from  the  judgment  or  order  or 
from  a  specified  part  thereof.  Upon  an  appeal  to  the  court  of 
appeals  from  an  order  of  the  appellate  division  made  upon  an 
appeal  from  the  surrogate's  court,  the  notice  of  appeal  shall  be 
filed  with  the  clerk  of  the  surrogate's  court  Where  on  appeal 
from  a  judgment  the  appellant  intends  to  bring  up  an  order,  he 
shall  in  the  notice  of  appeal  distinctly  specify  the  order  to  be 
reviewed. 

Service  of  Notice  of  Appeal. 

'2oQ.  If  the  attorney  for  the  adverse  party  is  dead  or  if  he  has  Service  of 
been  removed  and  notice  of  the  removal  has  been  served  upon  the  ""^'^^'  ^^ 
appellant's  attorney  and  another  attorney  has  not  been  substituted 
in  his  place,  or  if  for  any  reason  service  of  a  notice  of  appeal  upon 
the  proper  attorney  for  the  adverse  party  cannot  with  due  diligence 
be  made  within  the  state,  the  notice  of  appeal  may  be  served  upon 
the  respondent  in  person  in  the  manner  prescribed  by  law  for 
ser\'ing  it  upon  an  attorney.  If  personal  service  upon  the  respond- 
ent cannot  with  due  diligence  be  so  made  within  the  state,  the 
notice  of  appeal  may  be  served  upon  him  and  notice  of  the  subse- 
quent proceedings  may  be  given  to  him  as  directed  by  a  judge  of 
the  court  from  or  to  which  the  appeal  is  taken. 

Secukity  on  Appeal 

257.  To  render  a  notice  of  appeal  to  the  court  of  appeals  effect-  Security  on 
ual  for  any  purpose,  except  in  a  case  where  it  is  specially  pre-  court  of ^ 
scribed  by  law  that  security  is  not  necessary  to  perfect  the  appeal,  appeals 
the  appellant  shall  give  a  written  undertaking  to  the  effect  that 
he  will  pay  all  costs  and  damages  which  may  be  awarded  against 
him  on  the  appeal  not  exceeding  five  hundred  dollars.    The  appeal 
is  perfected  when  such  an  undertaking  is  given  and  a  copy  thereof 
^th  notice  of  the  filing  thereof  is  served.    The  undertaking  given 
to  perfect  the  appeal  or  to  -stay  the  execution  of  the  judgment  or 
order  need  not  be  approved  but  justification  of  the  sureties  or  a 
new  undertaking  or  new  sureties  may  be  had  as  provided  by  these 
rules. 
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258.  Security  is  not  required  to  perfect  an  appeal  to  the 
appellate  division  of  the  supreme  court  or  to  the  supreme  court 
from  an  inferior  court  but  a  stay  can  be  had  only  as  provided  in 
these  rules. 

259.  Where  two  or  more  undertakings  are  required  to  be  given 
on  appeal,  they  may  be  contained  in  the  same  instrument  or  in 
separate  instruments  at  the  option  of  the  appellant.  Each  under- 
taking shall  be  executed  by  at  least  two  sureties  and  shall  specify 
the  residence  of  each  suretj'  therein.  A  copy  thereof  with  a 
notice  showing  where  it  is  filed  shall  be  served  on  the  attorney  for 
the  adverse  party  with  the  notice  of  appeal  or  before  the  expira- 
tion t)f  the  time  to  appeal. 

200.  An  undertaking  civen  on  appeal  shall  be  filed  with  the 
clerk  with  whom  the  judgment  or  order  appealed  from  is  entered 
except  that  upon  an  appeal  to  the  court  of  appeals  the  undertaking 
shall  be  filed  with  the  clerk  of  the  court  wherein  the  original  judg- 
ment or  order  was  entered. 

261.  Where  the  appellant  is  required  to  give  an  undertaking  as 
security  upon  appeal,  he  may  in  lieu  thereof  deposit  with  the  clerk 
with  whom  the  judgment  or  order  appealed  from  is  entered,  a 
sum  of  money  equal  to  the  amount  for  which  the  undertaking  is 
required  to  be  given.  The  deposit  has  the  same  effect  as  filing  the 
undertaking  and  notice  that  it  has  been  made  has  the  same  effect 
as  notice  of  the  filing  and  service  of  a  copy  of  the  undertaking. 
The  court  wherein  the  appeal  is  pending  may  direct  the  mode  in 
which  the  money  shall  be  kept  and  disposed  of  during  the  pen- 
dency or  after  the  determination  of  the  appeal. 

2G2.  An  undertaking  which  the  appellant  is  required  to  give  or 
any  other  act  which  he  is  required  to  do  for  the  security  of  the 
respondent,  may  be  waived  by  the  written  consent  of  the 
respondent. 

263.  The  court  to  which  the  appeal  is  taken,  may  make  an  order 
upon  notice  to  the  respondent,  dispensing  with*  or  limiting  the 
security  required  to  stay  the  execution  of  the  judgment  or  order 
appealed  from  a§  follows : 

(i)  Where  the  appellant  is  an  executor,  administrator,  trustee 
or  other  person  acting  in  another's  right,  the  security  may  be  dis- 
pensed with  or  limited  in  the  descretion  of  the  court ; 

(2)  The  aggregate  sum  in  which  one  or  more  undertakings  are 
required  to  be  given,  may  be  limited  to  not  less  than  fifty  thcmsand 
dollars  where  it  would  otherwise  exceed  that  sum. 
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264.  In  a  <;m8e  wheare  the  adv-erse  party  Ixas  died  since  the  rr.2M-2S6 
making  of  the  order  or  tke  nwidering  of  the  jtwigment  appealed  undertaking 
fnim  or  when  the  judgment  afipealed  from,  was  Tendered  After  his  and  stay 
death  the  undertaking  lequired  to  perfect  the  appeal  or  to  stay  ^ea^th  ^^^^  ^  ^ 
the  execution  of  the  judgment  or  order  appealed  from  shall  recite 

the  fact  of  the  adverse  partj-'s  death,  and  the  uiwiertaking  enures 
iifter  substitutioa  to  the  benefit  of  the  persoai  fiubstituted. 

265.  Upon  an  appeal  taken  by  the  people  of  the  state  op  by  a  No  security 
state  offioer  or  board  of  state  officers  or  a  boaid  of  sujxTvisors  of  a  ^  JJ^^ie  or 
county,  the  serrioe  <rf  the  notice  of  appeal  perfects  the  appeal  and  public 
stays  file  erocution  of  the  judgment  or  orcier  appealed  from  with-  ^^^^^ 

out  an  luidertaking  oo:  other  security.  Upon  an  appeal  taken  by 
a  doBKestic  municipal  oorponution  no  undertaking  or  other  «ecuriity 
is  required  to  perfect  the  appeal  or  stay  the  judgment  or  order 
appraled  from  except  that  tiie  court  to  or  from  which  the  appeal 
is  taken  may  require  seeunty  to  be  given.  In  that  case,  the  form 
nature  and  extent  of  the  security,  not  e^aceeding  that  which  is 
required  in  a  like  ease  from  a  natural  persoa,  and  tlie  time  and 
manner  in  ^ieh  it  ahall  be  given,  shall  be  prescribed  hy  the 
order  of  the  oourt ;  and  the  mayor,  coanptpoller  or  counsel  to  the 
oorpojation,  may  eascoote  in  behalf  of  tlie  ooiporation  an  under- 
taking so  required  to  be  given. 

Stat  on  Appeal 

266.  The  following  regulations  applv  to  a  stav  on  appeal  to  the  Stay  on 
court  of. appeals:  .  .*  "  cZrfof" 

(1)  If  an  appeal  is  taken  from  a  judgment  for  a  sum  of  money   appeals 
or  from  a  judgment  or  order  directing  the  payment  of  a  sum  of 
money^  it  does  not  stay  the  execution  of  the  judgment  or  order 

until  the  appellant  gives  a  "written  undertaking  to  the  effect  that 
if  the  judgment  or  order  appealed  from  or  anj  part  thereof  is 
affirmed  or  the  appeal  is  dismissed,  he  will  pay  the  sum  recovered 
or  directed  to  be  paid  by  the  judgment  or  order  or  the  part  thereof 
as  to  which  it  is  affirmed ;  but  where  the  judgment  or  order  directs 
the  pa^Tnent  of  money  in  fixed  instalments,  \he  undertaking  shall 
be  to  the  effect  that  the  appellant  will  pay  each  instalment  which 
becomes  payable  pending  the  appeal  or  tlie  part  thereof  as  to 
which  the  judgment  or  order  is  affirmed  not  exeeediiig  a  sum 
specified  in  the  undertaking  which  shall  be  fixed  by  a  judge  of  the 
court  below; 

[2)  If  tlie  appeal  is  taken  from  a  judgment  or  order  directing 
the  assignment  or  delivery  of  a  document  or  of  personal  propartv, 
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p.  266  it  does  not  stay  the  execution  of  the  judgment  or  order  until  the 

thing  directed  to  be  assigned  or  delivered  is  brought  into  the  court 
below  or  placed  in  the  custody  of  an  oflScer  or  receiver  designated 
by  that  court,  or  the  appellant  gives  a  written  undertaking  as  pre- 
scribed in  subdivision  3 ; 

(5)  If  the  appeal  is  taken  from  a  judgment  for  the  recovery  of 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment  until  the 
appellant  gives  a  written  undertaking  in  a  sum  fixed  by  the  court 
below  or  a  judge  thereof  to  the  effect  that  the  appellant  will  obey 
the  direction  of  the  appellate  court  upon  the  appeal ; 

(i)  If  the  appeal  is  taken  from  a  judgment  or  order  directing 
the  execution  of  a  conveyance  or  other  instrument,  it  does  not  stay 
the  execution  of  the  judgment  or  order  until  the  instrument  is 
executed  and  deposited  with  the  clerk  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court; 

(5)  If  the  judgment  or  order  directs  the  sale  or  the  delivery  of 
the  possession  of  real  property  or  entitles  the  respondent  to  the 
immediate  possession  thereof,  an  appeal  does  not  stay  the  execu- 
tion of  the  judgment  or  order  until  the  appellant  gives  a  written 
undertaking  to  the  effect  that  he  will  not  while  in  possession  of 
the  property,  commit  or  suffer  to  be  committed  any  waste  thereon ; 
and  if  the  property  is  in  his  possession  or  under  his  control, 
the  undertaking  shall  also  provide  that  if  the  judgment  or  order 
is  affirmed  or  the  appeal  is  dismissed  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  such  prop- 
erty or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof  pursuant  to  the  judgment  or  order,  not 
exceeding  a  specified  sum  fixed  by  a  judge  of  the  court  below.  If 
the  judgment  directs  a  sale  of  real  property  upon  the  foreclosure 
of  a  mortgage  and  an  appeal  is  taken  by  a  party  against  whom  pay- 
ment of  a  deficiency  is  awarded  by  such  judgment,  the  undertak- 
ing shall  also  provide  that  if  the  judgment  is  affirmed  or  the  appeal 
is  dismissed,  the  appellant  will  pay  any  deficiency  which  may 
occur  upon  the  sale,  with  interest  and  costs  and  all  expenses 
chargeable  against  the  proceeds  of  the  sale  not  exceeding  a  sum 
fixed  by  a  judge  of  the  court  below; 

(6)  Where  the  judgment  or  order  from  which  an  appeal  is 
taken  affirms  a  judgment  or  order  to  the  effect  specified  in  this 
rule  the  undertaking  shall  be  the  same  as  if  the  judgment  or  order 
from  which  the  appeal  is  so  taken,  was  to  the  same  effect  as  the 
judgment  or  order  so  affirmed ; 
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(7)   This  section  does  not  extent  to  a  case  where  it  is  specially   rr.  2C7-269 
prescribed  by  law  that  an  appeal  may  be  taken  or  the  execution  of 
a  judgment  or  order  appealed  from  may  be  stayed  without  security, 
or  where  the  security  to  be  given  f(3r  either  purpose  is  specially 
regulated  by  law. 

267.  Upon  an  appeal  to  the  appellate  division  the  appellant  in  stay  on 
order  to  secure  a  stay  of  the  execution  of  the  judgment  or  order  ^^'^^^^ 
appealed  from  shall  give  similar  security  to  that  required  on  appeal  diviaioa 
to  the  court  of  appeals  for  a  judgment  of  a  like  amount  and  upon 

the  same  terms  and  subject  to  the  same  conditions.  The  appellate 
division  or  the  court  from  which  the  appeal  is  taken  or  a  judge 
thereof  mav  make  an  order  for  a  stav  with  or  without  securitv  but 
no  stay  granted  pursuant  to  such  an  order  shall  be  effective  without 
security  for  more  than  thirty  davs  after  the  service  thereof  where 
the  judgment  is  one  for  money  only  or  directing  the  payment  of 
money  only.  Where  security  is  given  the  rules  applicable  to« 
security  and  stay  thereupon  relating  to  the  court  of  appeals  apply 
to  the  security  and  stay  on  an  appeal  to  the  appellate  division,  the 
necessary  changes  being  made. 

268.  In  the  case  of  an  ap[)eal  to  the  supreme  court  from  an  stay  <n 
inferior  court,  to  stay  the  execution  of  the  judeinent,  securitv  *^PP^*  *** 

'  -  J      o  7  .     supreme 

shall  be  given  and  a  stay  shall  be  had  the  same  as  on  an  appeal  to  court  ffitm 
the  court  of  appeals  from  a  judgment  of  the  same  amount  or  to  J.^^^"^ 
the  same  effect.    An  appeal  from  an  order  does  not  stay  the  exe- 
cution of  the  order  but  the  appellate  court  or  a  judge  thereof 
may  direct  such  a  stay  upon  such  items  as  to  security  or  othenvise 
as  justice  requires. 

269.  Where  an  appeal  to  the  appellate  division  of  the  supreme  Effect  and 
court  or  to  the  court  of  api>eals  or  otherwise  has  been  perfected   ^ft«n*  «* 
and  the  other  acts  if  any  required  to  be  done  to  stay  the  execution 

of  the  judgment  or  order  appealed  from  have  been  done,  the 
appeal  stays  all  proceedings  to  enforce  the  judgment  or  order 
appealed  from  except  as  otherwise  provided  in  this  rule : 

(1)  The  court  or  judge  from  whose  determination  the  appeal 
is  taken  (a)  may  proceed  in  any  matter  included  in  the  action  or 
special  proceeding  and  not  affected  by  the  judgment  or  order 
appealed  from  or  not  embraced  w^ithin  the  appeal  or  (b)  may 
cause  perishable  property  to  be  sold  pursuant  to  the  judgment  or 
order  appealed  from ;  the  proceeds  of  such  a  sale  shall  be  paid  to* 
abide  the  result  of  the  appeal,  into  the  court  to  which  the  appeal 
is  taken ; 
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iT.279-271        {2)  When  an  appeal  from  a  judgment  for  rent  has  been  per- 
'  fected  and  execution  stayed  as  herein  provided,  the  appeal  stajs 

all  actions  or  proceeding  pending  or  otherwise  to  recover  the 
possession  of  the  real  property  or  to  dispossess  tenants  thei^ioni, 
based  on  the  failure  to  pay  the  rent  included  in  the  judgment 
appealed  from. 

Stayon  270.  The   following  regulations  apply  to  appeals  in  specdai 

special  cases  cases: 

(1)  Upon  an  appeal  taken  by  a  domestic  mnnicipal  corpoora- 
tion,  the  service  of  the  notice  of  appeal  perfects  the  appeal  anid 
stays  the  execution  of  the  judgment  or  order  appealed  from  with- 
out an  undertaking  or  other  security ; 

{2)  An  appeal  from  a  judgment  awarding  to  the  plaintiff  in 
an  action  for  dower  possession  of  the  part  admeasured  and  laid 
off  to  her,  does  not  stav  the  execution  thereof  unless  the  court  or 
a  judge  thereof  grants  an  order  directing  such  a  stay,  fiudi  an 
order  ^all  not  be  granted  if  an  undertaking  is  given  on  tiie  paxt 
of  the  respondent  with  one  or  more  sureties  approved  by  the  court 
or  a  judge  thereof  to  the  effect  that  if  the  judgment  appealed  from 
ia  reversed  or  modified  and  restitution  is  awarded  she  will  pay  to 
the  person  entitled  thereto  the  value  of  the  use  and  occupation  of 
the  part  so  admeasured  and  laid  off  to  her,  or  of  the  poition 
restitution  of  which  is  awarded,  during  the  time  she  holds  possese- 
ion  thereof  by  virtue  of  the  judgment ; 

(S)  In  an  appeal  by  a  lessee  or  tenant  from  a  judgment  after 
default  in  payment  of  rent,  in  addition  to  the  usaal  seourity  to 
stay  proceedings,  he  may  be  required  to  give  an  undertaking  to 
the  plaintiff  in  a  sum  and  with  sureties  approved  by  the  court  or 
a  judge  thereof  in  which  the  action  was  tried  or  a  county  judge 
to  the  effect  that  if  upon  the  appeal  a  final  determination  is 
rendered  against  the  appellant  he  will  pay  all  rents  accruing  or 
to  accrue  upon  the  premises,  or  if  there  is  no  lease  thereof,  the 
value  of  the  use  and  occupation  of  the  premises  subsequent  to  the 
commencement  of  the  action. 

Right  to  Appeai.  Generally 

Bight  to  271.  A  right  to  appeal  shall  exist  as  follows: 

generally  (1)  A  party  aggrieved  may  appeal  in  the  cases  provided  by- 

law but  not  where  the  judgment  or  order  of  which  he  complains 
was  rendered  or  made  upon  his  default ; 
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(5)  A  person  ajr^rieved  who  in  not  fi  party  but  is  entitled  by  rr.272-276 
law  to  be  subetituted  in  place  of  a  party  or  who  has  acquired  since 
the  making  of  the  order  or  the  rendering-  of  the  judgment  appealed 
from,  an  interest  which  would  have  entitled  bim  to  be  so  substi- 
tuted if  it  had  been  previously  acquired,  may  also  appeal ;  but  the 
appeal  cannot  be  heard  until  he  has  been  substituted  by  the 
apellate  court  in  place  of  the  party,  and  if  he  unreasonably 
n^lects  to  procure  an  order  of  substitution,  the  appeal  may  be 
dismissed  upon  motion  of  the  respondent ; 

(3)  Where  the  adverse  party  has  died  since  the  making  of  the 
order  ot  the  rendering  of  the  judgment  appealed  from  or  where 
the  ju<^ment  appealed  from  was  rendered  after  his  death,  in  v. 
case  prescribed  by  law,  an  appeal  may  be  taken  as  if  he  were  living ; 

(4)  An  appeal  cannot  be  taken  from  an  order  made  by  a  judge 
ont  of  court,  until  it  is  entered  in  the  office  of  the  proper  clerk 
but  an  entry  thereof  and  of  the  papers  upon  which  it  was  granted 
may  be  compelled  by  order. 

272.  An  order  authorized  to  be  made  by  a  judge  of  another  R«j'iew  of 
court,  may  be  reviewed  in  the  same  manner  as  if  it  were  made  by   judge  of 

a  judge  of  the  court  in  which  the  action  or  proceeding  is  pending,   another 

273.  An  order  allowing  a  person  to  sue  or  defend  as  a  poor   Appeal  by 

person  does  not  authorize  hira  to  take  or  maintain  an  appeal  a?  person  suing 

.  ,  1   •         1         1        1  1  J.       or  detending 

a  poor  person  but  where  an  appeal  is  taken  by  the  adverse  party,    .^g  ^  poor 
the  order  is  applicable  in  favor  of  the  petitioner  as  respondent  in   person 
the  appeal. 

Appeal  to  Supreme  Court 

274.  Except  as  otherwise  provided  the  prac^'ce  on  appeal  to   practice  on 
the  supreme  cx)urt  from  an  inferior  local  court  shall  conform  to   ^PP^^l  to 

,  ...  supreme 

that  provided  for  an  appeal  to  the  appellate  division  from  the  court  from 

supreme  court.  mfenor 

*  local  court 

Appeal  to  Court  of  Appeals 

275.  Where  a  judgment  from  which  an  appeal   is  taken,  is  Appeal  to 
reversed  upon  the  appeal  and  a  new  trial  is  granted,  the  appeal   appeals  upon 
to  the  court  of  appeals  shall  be  taken  from  the  order  granting  a  reversal 
new  trial  and  upon  such  an  appeal  the  judgment  of  reversal  shall 

al«o  be  reviewed. 

Leave  to  Appeal 

276.  Where  a  party  is  required  to  obtain  leave  to  appeal  to  the  Leave  to 
court  of  appeals,  and  has  presented  to  a  justice  of  the  appellate  ^^^ 
division  or  a  judge  of  the  court  of  appeals  proof  that  he  intends 
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RoDord  on 
appeal   from 
order 


rr«277-278    to  apply  for  such  leave  to  the  appellate  division  or  to  the  court  of 

i^.l)peals  and  proof  that  the  prescribed  undertaking  has  been  filed 
■with  the  clerk  with  whom  the  judgment  appealed  from  is  entered, 
he  shall  be  entitled  to  an  order  staying  all  proceedings  to  enforce 
jriich  judgment  until  the  gi-anting  or  refusal  of  such  leave  to 
appeal.  The  party  desiring  to  make  such  application  shall  do 
i'o  at  the  same  term  or  at  the  term  of  the  appellate  division  next 
succeeding  that  at  which  judgment  of  affirmance  was  rendered 
and  notice  of  entry  thereof  was  served  upon  the  party  aggrieved 
and  in  case  the  appellate  division  refuses  such  application,  then 
he  shall  have  thirty  days  from  and  after  service  of  a  copy  of  the 
order  of  the  appellate  division  denying  such  application,  with 
notice  of  entry,  in  which  to  apply  to  the  court  of  appeals  to  be 
{illowed  to  so  appeal  and  if  such  application  be  granted  he  shall 
]  ave  thirty  days  from  the  allowance  thereof  to  perfect  an  appeal 
to  the  court  of  appeals. 

Record  ox  Appeal 

277.  The  record  on  appeal  from  an  order  shall  be  served  within 
;sixtT  davs  after  the  service  of  notice  of  the  entrv  of  the  order 
niiiless  the  time  is  extended  and  shall  be  made  up  as  follows: 

( 1 )  It  shall  consist  of  printed  copies  of  the  papers  which  were 
ii?ed  in  the  court  below  and  of  the  proceedings  in  the  appellate 
court,  if  any,  certified  by  the  proper  clerk  or  stipulated  by  the 
1)arties  to  be  true  copies  of  the  originals  and  of  the  whole  thereof. 
There  shall  be  added  to  them  the  opinion  of  the  court  below  or 
im  affidavit  that  no  opinion  was  given,  or  if  giv^n,  that  a  copy 
could  not  be  procured ; 

(2)  Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  directs.  AVhen  voluminous  documents,  pleadings  or 
other  papers  have  been  used  which  are  material  only  as  to  the  fact 
of  their  existence  or  as  to  a  small  part  of  their  contents,  the  par- 
ties may  by  stipulation,  or  the  court  below  may  upon  notice,  settle 
a  statement  respecting  the  same  or  the  parts  thereof  to  be  returned 
upon  the  appeal  from  the  order,  to  be  used  in  place  of  the  original 
documents ; 

(3)  If  an  appeal  is  taken  from  an  order  upon  a  motion  for  v 
new  trial  made  upon  the  judge's  minutes,  it  shall  be  heard  upon 
a  case  prepared  and  settled  in  the  usual  manner. 

278.  The  record  on  appeal  from  a  judgment  shall  be  served 
within  sixty  days  after  service  of  notice  of  entry  of  the  judgment 
appealed  from  unless  the  time  is  extended  and  shall  be  made  up  as 
follows: 


Record  on 
atppeml  from 
judgment 
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[1)  It  shall  contain  any  opinions  rendered  but  need  not  con-   r.  279 
ing  stenographers'  minutes,  in  question  and  answer  form  unless 
otherwise  ordered,  exhibits  or  copies  or  summaries  thereof  or 
references  thereto,  as  may  be  necessary  to  present  the  questions 
raised  on  the  appeal. 

(2)  It  shall  contain  any  opinions  rendered  but  need  not  con- 
tain the  opening,  summing  up  or  remarks  of  counsel  unless  ordered 
and  may  indicate  the  portions  of  the  stenographers'  minutes  or 
any  other  portion  of  the  record  deemed  unnecessary  and  omitted, 
and  such  corrections  as  are  desired  in  either  minutes  or  records. 

(5)  The  proceedings  in  the  appellate  court  shall  be  added  to 
the  record  on  appeal  where  a  second  appeal  is  allowed. 

(-4)  If  the  appellant  shall  omit  to  make  a  case  within  the  time 
limited  by  this  rule,  he  shall  be  deemed  to  have  waived  his  right 
thereto,  and  when  a  case  is  made  and  the  parties  shall  omit  within 
the  times  limited,  the  respondent  to  propose  amendments  and  the 
appellant  to  give  notice  of  settlement  before  the  judge  or  referee, 
they  shall  respectively  be  deemed,  the  former  to  have  agreed  to  the 
case  as  proposed  and  the  latter  to  have  agreed  to  the  amendments 
as  proposed. 

279.  The  settlement  of  the  record  on  appeal  from  a  judgment  Settlement 

shall  proceed  as  follows :  of  record 

on.  appeal 
(1)  Within  10  days  after  the  service  of  the  proposed  case  on 

apj)eal,   respondent's  attorney   shall   serve   upon   the   appellant's 

attorney  any  amendments  desired  by  him ; 

(f )  Within  5  days  after  sendee  of  amendments,  or  within  10 
days  after  the  expiration  of  the  time  in  which  they  might  have 
been  served,  the  appellant's  attorney  shall  serve  a  notice  that  the 
case  will  be  settled  before  the  trial  judge  or  referee,  at  a  time  not 
less  than  5  days  and  not  more  than  10  days  after  the  service  of 
such  notice  of  settlement ; 

(3)  Upon  such  settlement  copies  of* all  papers  served  under  this 
rule  shall  be  supplied  to  such  judge  or  referee,  who  shall  sum- 
marily thereupon  modify  or  correct  the  case  as  he  shall  deem 
proper,  shall  then  sign  the  case,  which  when  so  signed,  shall  be 
filed  and  shall  constitute  the  record  on  appeal ; 

H)  In  case  of  a  second  appeal  the  appellate  court  from  which 
the  appeal  is  taken  or  a  judge  thereof  shall  settle  upon  notice  the 
record  on  appeal ; 

(5)  If  the  attorneys  for  the  parties  shall  stipulate  in  writing  as 
to  the  contents  of  the  case,  the  stipulation  together  with  the  case 
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p,  280  as  agreed  lapon  shall  constitute  tke  reeord  without  the  signature  of 

the  judge  or  referee. 

2S^.  The  foUowing  regulations  shall  apply  to  die  printed 
record : 

Printing  (1)   It  shall  contain  the  case  as  duly  settled  and  filed; 

appeal  ^  (^)   Exhibits  shall  be  ppi-nted  »t  length  unless  otherwise  stipu- 

lated or  the  judge  or  the  referee  otherwise  directs ; 

(3)  Except  where  otherwise  expressly  ordered  by  the  judge  or 
referee  before  whom  the  case*  was  tried,  the  title  of  the  case,  the 
attorney's  signature  and  his  office  and  post-office  address  need 
appear  but  once  in  lihe  printed  papers  in  coismection  with  the  first 
paper  where  they  occur;  aind  in  a^ll  other  papers  entitled  in  the 
action  there  shall  be  printed  in  lieu  of  the  title  of  the  case  the 
words,  "  Same  title'';  and  verifications  of  pleadings  shall  not  be 
printed  in  full,  but  in  lieu  thereof  shall  be  printed  the  words, 
"  Duly  Terified  — ,"  and  the  date  of  verification ; 

(^)  Eunning  headlines  at  the  top  ei  the  page  shall  briefly  indi- 
cate the  main  subject  of  each  page.  At.  the  top  of  each  page  shall 
be  printed  the  name  of  the  witness  then  testifying  indicatiag 
whether  he  was  called  by  the  plaintiff  or  defendant  and  indicating 
whether  the  examination  is  direct,  cross  or  redirect ; 

(5)  Each  affidavit  or  other  paper  printed  upon  an  appeal  from 
an  order  shall  be  preceded  by  a  description  thereof  that  shall 
specify  on  whose  behalf  it  was  read ;  and  the  name  of  the  affiant 
shall  be  printed  at  the  top  of  each  page  containing  an  affidavit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  or  to  make  a  pleading  more  definite 
and  certain,  the  portion  of  the  pleading  to  which  the  motion  relates 
shall  be  printed  in  italic ; 

(6)  It  shall  be  prefixed  by  a  statement  showing  the  time  of  the 
beginning  of  the  action  or  special  proceeding  and  of  the  ser\'ice 
of  the  respective  pleadings,  the  names  of  the  original  parties  in 
full  and  any  change  in  the  parties  if  such  has  taken  place; 

(7)  It  shall  contain  an  index  in  the  front  thereof.  The  index 
of  the  exhibits  shall  concisely  indicate  the  contents  or  nature  of 
each  exhibit  and  the  folio  of  the  case  at  which  it  was  admitted  in 
evidence  and  at  which  it  is  printed  in  the  record.  The  index  shall 
also  contain  a  reference  to  the  folios  where  the  motion  for  a  dis- 
missal of  the  complaint  or  for  a  direction  of  a  verdict  is  to  be 
found  and  to  the  certificate  that  the  case  contains  all  the  evidence ; 

(8)  The  attorneys  may  stipulate  the  printed  record  and  may  file 
the  same  in  the  county  clerk's  office  and  if  not  stipulated  it  shall  he 
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<«rt,\fi«d  W  the  county  clerii  to  be  a  correct  copy  of  the  case  as  tp.  281-284 
settled  or  stipulated; 

(9)  The  case  and  all  other  papers  furnished  in  calendar  oases 
shall  be  printed  on  white  writing  paper,  with  a  margin  on  the 
outer  edge  of  the  leaf  of  not  less  than  one  and  a  half  inches  wide. 
The  printed  page  ewciHsive  of  any  marginal  note  or  reference, 
shall  be  seven  inches  long  and  three  and  a  half  inches  wide.  The 
folio,  numbering  from  the  commencement  to  the  end  of  the  papers, 
shall  be  printed  on  the  outer  margin  of  the  page.  The  type  used 
shall  be  10-point  modem,  leaded. 

FcLiNO  Pjlpebs  on  Appeal 

281.  The  following  regulations  shall  apply  to  the  filing  and   Filing  and 
service  of  the  record  on  appeal :  record^ 

(i)   On  an  appeal  from  a  judgment  the  case  as  settled  and   appeal 
signed  by  the  judge  or  stipulated,  shall  be  filed  within  20  days  after 
the  settlement  of  the  case  and  the  appellant  shall  serve  within 
that  time  upon  the.  respondent  three  printed  copies  of  the  case ; 

(2)  On  an  appeal  from  an  order  the  printed  record  shall  be 
filed  with  the  clerk  within  15  days  after  the  appeal  is  taken  and  . 
at  the  same  time  the  appellazit  shall  serve  upon  the  respondent 
three  printed  cojpies  thereof ; 

(S)  If  the  appellant  fails  to  £le  and  serve  the  record  as  afore- 
said, the  respondent  may  move  on  notice  of  3  days  to  dismiss  the 
appeal  or  for  such  other  relief  as  the  case  roquires, 

Note  of  Issue 

282.  A  note  of  issue  for  the  appellate  court  shall  he  filed  8  days   Note  of  issue 
before  the  commencement  of  the  term  at  which  the  cause  mav  be 

Tioticed- 

Preference  ox  Appeal 

283.  The  san^  preferences  allowed  in  actions  and  special  pro-  Preference 
<«ediB^s  at  a  trial  term  may  be  had  in  the  appellate  court  by  a  ^^  appeal 
demand  therefor  in  the  note  of  issue  where  such  preference  is 
expressly  conferred  and  where  not  thus  conferred  the  preference 

may  be  obtained  l>y  application  to  the  court  therefor, 

BRiEF  o3r  Appeal 

284.  The  character  of  the  paper,  size,  printed  page  and  type  Brief  on 
iLsed  in  briefs  shall  correspond  with  that  required  for  the  printed  appeal 
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pp.  285-289   case.     Authorities  cited  on  a  brief  from  the  courts  of  this  state 

shall  be  cited  from  the  reports  of  the  oflS.cial  reporters  if  such  cases 
shall  have  been  reported  in  full  in  the  official  reports. 

285.  At  the  beginning  of  the  argument  of  an  appeal  to  the  appel- 
late court  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
deliver  to  the  clerk  13  copies  thereof  and  each  party  shall  deliver 
to  the  clerk  13  copies  of  his  brief.  The  court  may  require  further 
copies  of  the  papers  and  briefs  to  be  delivered. 


Furnishing 
papers  on 
argument 


Default  in 

appellate 

order 


Review  of 
order 
affecting 
judgment 
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286.  Judgment  of  reversal  by  default  shall  not  be  allowed. 
Where  the  cause  is  called  in  its  order  on  the  calendar,  if  the 
appellant  fails  to  appear  and  furnish  the  court  with  the  papers 
required  and  argue  or  submit  his  cause,  judgment  of  affirmance  by 
default  will  be  ordered  on  motion  of  the  respondent.  If  the 
appellant  only  appears  he  may  either  argue  or  submit  the  case. 
If  neither  party  appears,  the  case  will  be  passed  and  placed  at 
the  foot  of  the  calendar.  When  any  cause  shall  be  twice  passed, 
the  clerk  shall  enter  an  order  of  course  dismissing  the  appeal  or 
the  proceedings  or  denying  the  motion  for  a  new  trial,  but  the 
court  may  upon  motion  vacate  the  order  and  restore  the  cause. 

287.  An  appeal  taken  from  a  judgment,  brings  up  for  review  an 
order  which  is  specified  in  the  notice  of  appeal  and  necessarily 
affects  the  judgment  and  which  has  not  already  been  reviewed 
upon  a  separate  appeal  therefrom  by  the  court  to  which  the  appeal 
from  the  judgment  is  taken.  The  right  to  review  an  order  as 
prescribed  in  this  section  is  not  affected  by  the  expiration  of  the 
time  within  which  a  separate  appeal  therefrom  might  have  been 
taken. 

Entry  of  Decision 

Decision  on         288.  The  order  made  upon  an  appeal  shall  state  the  exact  ruling 
appeal  q£  ^y^^  court,  that  is,  whether  or  not  a  reversal  was  made  upon  the 

law  or  upon  the  facts  or  ui)on  both  the  law  and  the  facts  or  that 

the  facts  were  affirmed  and  that  the  reversal  was  upon  the  law, 

and  shall  be  entered  in  the  office  of  the  clerk  of  the  appellate  court. 

Entry  of  289.  A  certified  copy  of  the  decision  and  opinion,  if  any,  of  the 

judgment  or  appellate  court  with  the  original  record  upon  which  the  appeal 

appeal  was  heard,  shall  be  transmitted  by  the  clerk  upon  pa^-ment  of  his 

feesj  to  the  clerk  of  the  county  where  the  judgment  or  order 
appealed  from  was  entered,  and  upon  such  certified  copy  of  the 
order  and  such  record,  the  county  clerk  shall  enter  the  judgment 
in  his  office. 
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Motion  for  New  Trial 

290.  The  judge  presiding  at  a  trial  with  a  jury  or  without  a  rr.29&-S94 
jury  may  entertain  a  motion  made  upon  his  minutes  or  upon  the  Motion  §ar~ 
report  of  a  referee  appointed  hy  him,  at  any  time  during  the  stated  new  trial 
term  at  which  the  trial  occurred  or  the  report  was  presented  or  the  ^^  ""*    ** 
decision  was  filed,  to  set  aside  the  decision,  report  or  verdict  or  a 
direction  dismissing  the  complaint  and  may  grant  a  new  trial  or 

hearing,  for  error  in  the  proceedings  or  because  the  verdict 
decision  or  report  is  for  excessive  or  insufficient  damages  or  other- 
wise contrary  to  the  evidence  or  contrary  to  law;  but  this  shnll 
not  preclude  a  judge  from  hearing  a  motion  for  a  new  trial  upon 
his  minutes  or  upon  a  report  of  a  referee  at  the  same  term  upon 
any  other  grounds  than  those  above  stated.  The  notes  of  an 
official  stenographer  or  assistant  stenographer  taken  at  a  trial, 
when  written  out  at  length,  may  be  treated  in  the  discretion  of 
the  judge  as  the  minutes  of  the  judge  upon  the  trial. 

291.  A  motion  for  a  new  trial  mav  be  made  at  a  motion  term    Motioo  fcr 

-       .  1      •.  .  ,v  *     1     i!  1      J'  J        •     "6w  trial  for 

for  irregularity,  surprise,  on  the  ground  of  newly  discovered  evi-  oxtrinaic 
dence,  misconduct  of  juror,  or  upon  a  judgment  entered  upon  o  cause 
referee's  report  or  a  decision  of  the  court  upon  a  trial  without  (t 
jury  where  the  moving  party  relies  upon  exceptions  to  a  ruling  of 
law  made  after  the  c^use  is  finally  submitted,  or  upon  any  other 
ground  (not  embraced  within  the  grounds  upon  which  a  motion 
may  be  made  under. the  preceding  rule)  upon  a  case  or  upon  the 
stenographei*'s  minutes  or  such  other  record  of  the  trial  or  proof 
as  the  court  hearing  the  motion  may  require. 

292.  The  judge  presiding  at  a  trial  by  jur\%  may,  subjeot  to   ^fotion  for 
modification  or  revocation  at  any  time  during  a  stated  term,  direct  at  appellate 
an  order  to  be  entered  that  the  questions  in  the  case  be  heard  in    *i*^"*"*  ™ 
the  first  instance  by  the  appellate  division  and  that  judgment  be   inatance 
suspended  in  the  meantime. 

293.  The  entry,  collection  or  other  enforcement  of  a  judgment    Enforament 
does  not  prejudice  a  subsequent  motion  for  a  new  trial  made  in    does  not 
compliance  with  the  terms  of  the  preceding  rules.  affect  motion 

tor  new  tnal 

Substitution  of  Parties  on  Appeal 

294.  Where  the  adverse  party  has  died,  the  appeal  cannot  be   upo^d^l^T 
heard  until  the  heir,  devisee,  executor  or  administrator,  as  the  case    of  party 
requires,    has   been   substituted   by   the   appellate   court   as   the 
rerpondent. 
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Enforcement  by  Execution 

295.  An  execution  is  a  process  of  the  court  and  may  issue  upon 
a  judgment  or  order  docketed  or  entered  as  the  case  may  be  re- 
quiring the  payment  of  money  generally,  including  costs,  or  Ae 
paym^it  of  money  into  court,  for  the  recovery  or  delivery  of  land, 
for  the  recovery  or  delivery  of  property  other  than  land,  requiring 
a  person  to  do  or  to  refrain  from  doing  any  act,  for  the  arrest  of 
a  person  or  for  one  or  more  of  the  foregoing  purposes  and  in  case 
of  default,  to  enforce  the  same  where  practicable  by  levy  and  sale 
of  any  property  of  the  person  against  whom  the  judgment  o^*  order 
is  directed.  It  may  be  issued  by  the  attorney  for  a  party  ^ititied 
thereto  except  in  a  case  of  arrest  where  it  can  be  issued  only  by 
the  court  or  a  judge  thereof. 

296.  The  purchaser  of  real  property  under  execution  in  an 
action  to  recover  the  purchase  money,  may  have  an  execution  upon 
the  judgment  by  virtue  of  which  the  sale  on  execution  was  made; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or  an 
incumbrancer  by  mortgage,  judgment  or  othei-wise,  wTiose  tifle  or 
whose  incumbrance  accrued  before  the  actual  levy  thereof. 

297.  In  any  case  not  covered  by  the  preceding  jrules  or  where 
specific  instructions  are  desired,  upon  satisfactory  proof  and  upcm 
notice,  leave  to  issue  an  execution  to  require  the  sheriff  to  take  and 
deposit  or  to  deliver  money  or  other  personal  property  or  to  convey 
real  property  or  to  put  a  party  into  possession  of  real  or  personal 
property  or  in  any  other  form  may  be  obtained  from  the  court  or 
a  judge  thereof  in  which  the  judgment  or  order  was  rendered 
and  the  court  or  a  judge  thereof  may  prescribe  the  terms  of  the 
execution  as  the  circumstances  may  require. 

298.  The  execution  may  issue  in  favor  of  a  party  to  the  action 
or  special  proceeding  or  of  any  person  who  has  succeeded  to  his 
interest  under  the  judgment  or  order  or  any  part  thereof  and 
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agunat  any  person  or  his  property  upon  whom  or  against  which  rr.29>-S88 
tke  jndgmesit  or  order  is  binding  or  his  successor  in  interest. 

299-  An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  Execution 
of  money  rendered  against  an  officer  in  an  action  or  a  special  ^^^ 
proceeding  brought  by  or  against  him  in  his  official  capacity 
except  where  it  is  rendered  against  the  trustee  or  trustees  of  a 
school  district  or  the  commissioner  or  commissioners  of  highways 
of  a  town.  In  either  of  those  eases,  an  execution  mav  be  issued 
against  and  be  collected  out  of  the  property  of  the  officer,  and  the 
sum  collected  shall  be  allowed  to  him  in  the  settlement  of  his 
official  aoeoimts,  except  as  otherwise  specially  prescribed  by  law. 

300.  The  execution  may  be  issued  to  anv  countv  but  shall  be   Form  of 

^'  *  r\    r  ^'   ,11— 

enforced  by  the  sheriff  of  the  county  where  the  judgment  or  order  ^^  *** 
or  a  transcript  thereof  is  filed  or  to  such  other  proper  officer  of 
a  town  or  city  in  said  county  having  authority  in  the  matter,  and 
shall  conform  substantially  to  the  forms  accompanying  these  rules 
with  sQch  variations  as  circumstances  may  require.  The  court  or 
a  judge  thereof  out  of  which  the  execution  issued  may  make  such 
further  order  for  assistance  to  the  officer  as  may  be  necessary  to 
render  die  execution  effectual. 

301.  An  execution  may  issue  against  any  property  including  Leviable 
wageSy  debts,  earnings,  salary,  incon^  from  trust  funds  or  profits  property      i 
due  or  to  become  due,  owing  or  belonging  to  a  judgment  debtor 

not  exempt  from  execution  by  statute.  It  shall  be  enforced  as 
against  Ae  personal  property  of  the  debtor  and  then  against  his 
real  property  or  aganst  both  his  real  and  personal  property  if  the 
personal  property  is  not  sufficient  to  satisfy  the  execution ;  and  if 
kis  real  and  personal  property  shall  not  be  sufficient  to  satisfy 
the  ezecntion  he  may  be  arrested  and  imprisoned  in  such  cases  as 
are  provided  for  by  law. 

302.  Whenever  a  levy  shall  have  been  made  imder  an  execution  Claim  t  - 
or  an  attadmient  and  a  claim  to  the  property  levied  upon  shall  *^^^^  ^'^^^ 
be  made  by  a  third  party  and  a  substantial  dispute  shall  arise  as 

to  the  ownership  thereof,  the  sheriff  or  other  officer  may  take  an 
underti^ng  from  a  judgment  creditor  sufficient  to  indemnify  him 
against  all  damages,  costs  and  expenses  that  mar  arise  from  the 
enforcement  of  the  levy  and  thereupon  he  may  proceed  to  enforce 
tie  levy ;  or  the  judgment  creditor  may  apply  upon  notice  to  aU 
interested  parties,  to  the  court  from  which  the  judgment  or  order 
was  issued  for  a  summary  determination  of  such  title  by  Ae  court 
with  or  without  a  jury  or  by  a  referee,  as  the  case  may  requira 
The  eourt  or  judge  may  require  issues  to  be  framed  if  deemed 
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necessary.  A  judgment  therein  shall  have  the  same  force  and 
effect  as  if  a  separate  action  had  been  brought  to  determine  the 
disputed  question  of  ownership  and  if  the  judgment  is  in  favor 
of  the  judgment  creditor,  and  no  stay  be  obtained,  the  sheriff 
may  proceed  to  enforce  the  levy  under  the  original  judgment. 

Contempt  PiiocEEDixCfS 

-303.  In  any  of  the  following  cases,  a  judgment  or  order  may  be 
enforced  by  serving  a  certified  copy  thereof  upon  the  party  against 
ivhom  it  is  rendered  or  the  officer  or  person  w^ho  is  required  thereby 
or  by  law  to  obey  it,  and  if  he  refuses  or  wilfully  neglects  to  obey 
it^  by  punishing  him  for  a  contempt  of  the  court : 

(i)  Where  a  judgment,  or  an  order  which  is  final,  cannot  be 
«»uforced  in  whole  or  in  part  by  execution;  where  a  part  is 
enforceable  bv  execution  the  remainder  only  mav  be  enforced 

4.'  V  t, 

under  this  rule ; 

(2)  Where  a  judgment  or  an  order  requires  a  party  to  do  or 
to  refrain  from  doing  an  act ; 

(3)  Where  a  judgment  or  an  order  requires  the  payment  of 
money  into  court  or  to  an  officer  of  the  court  (except  where  the 
money  is  due  upon  a  contract,  express  or  implied,  or  as  damages 
for  nonperformance  of  a  contract)  they  may  be  enforced  as 
prescribed  in  this  rule,  either  simultaneously  with  or  before  or 
^ter  the  issuing  of  an  execution  thereupon,  as  the  court  directs; 

(4)  Where  in  an  action  to  annul  a  marriage,  for  divorce  or  for 
SL  separation,  the  husband  makes  default  in  paying  any  sum  which 
lie  is  required  to  pay  during  the  pendency  of  the  action  or  by 
judgment  therein  and  it  appears  presumptively  to  the  satisfaction 
of  the  court  that  payment  cannot  be  enforced  out  of  his  property, 
or  by  resorting  to  the  security,  if  any,  given. 

Discovery  in  Aid  of  Execution 

S04:.  At  any  time  after  the  docket  of  a  judgment  or  the  entry 
^F  an  order,  the  party  entitled  to  enforce  it  may  apply  to  the  court 
wliich  granted  the  judgment  or  order  or  to  a  judge  thereof  or  to  a 
county  judge  or  special  county  judge,  for  an  order  that  the  debtor 
liaible  under  such  judgment  or  order,  or  a  third  party,  or  in  the 
case  of  a  corporation,  any  officer  thereof,  be  orally  examined  before 
a  judge  OT  referee,  as  to  whether  any  debts  are  owing  to  the  debtor 
and  whether  the  debtor  has  any  other  property  or  means  of  satis- 
fying the  judgment  or  order;  and  the  court,  judge  or  referee  may 
:3nake  an  order  for  the  attendance  and  the  examination  of  such 
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debtor  or  of  any  other  person  and  for  the  production  of  any  books  rp. 305-307 
or  documents.  If  the  application  is  made  after  the  return  of  an 
execution  unsatisfied  the  order  shall  be  granted  of  course,  but  if 
applied  for  after  the  issuance  and  before  the  return  of  an  execution, 
it  shall  appear  that  the  debtor  has  property  which  he  unjustly 
refuses  to  apply  in  satisfaction  of  the  judgment  or  order  which 
should  be  so  applied.  The  order  may  contain  such  terms  as  to  the 
place  of  examination  or  otherwise  as  the  court  deems  proper. 

305.  Whenever  upon  such  an  examination  it  shall  appear  that   Framing 
there  is  a  substantial  question  as  to  the  ownership  of  property  dlspiTted^^'^ 
flaimed  to  be  owTied  ])y  the  judgment  debtor,  or  a  transfer  of   property 
property  has  been  made  by  a  judgment  debtor  which  it  is  claimed 

was  in  violation  of  the  rights  of  the  judgment  creditor,  upon  appli- 
cation and  upon  notice  to  the  parties  having  an  interest  in  the 
property,  the  court  or  a  judge  thereof,  by  which  the  judgment  was 
rendered  or  the  order  made,  may  direct  the  framing  of  issues  to 
try  the  question  of  the  title  to  the  property  and  may  try  the  issues 
with  or  without  a  jury  or  refer  the  same,  as  the  case  may  require, 
and  any  judgment  rendered  thereupon  shall  have  the  same  force 
and  effect  as  if  a  separate  action  had  been  conmaenced  to  try  the 
questions  involved  and  an  execution  may  be  issued  thereupon  or 
s  receiver  may  be  appointed  or  a  receivership  extended,  as  the 
court  may  deem  proper. 

306.  \Miere  it  appears  from  the  examination  or  testimony  taken  order  for 
in  a  discovery  proceeding  that  the  judgment  debtor  has  in  his  pos-  delivery  of 
session  or  under  his  control,  money  or  other  personal  property 
kionging  to  him  or  that  one  or  more  articles  of  personal  property 

capable  of  delivery,  his  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  are  in  the  possession  or  under  the  control  of 
another  person,  the  judge  by  whom  the  order  was  granted  or  to 
whom  it  was  returnable,  may  upon  such  notice  given  as  he  deems 
jiLst  or  without  notice,  make  an  order,  directing  the  judgment 
debtor  or  other  person  immediately  to  pay  the  money  or  deliver 
the  articles  of  personal  property  to  a  sheriff  designated  in  the 
ortler,  unless  a  receiver  has  been  apix)inted  or  a  receivership  has 
been  extended  to  the  proceeding  and  in  that  case  to  the  receiver. 

307.  At  any  time  before  the  appointment  of  a  receiver  or  the  Payments 
extension  of  a  receivership  in  such  a  proceeding  the  court  upon  o?Voperty^ 
proper  proof  may  authorize  payments  by  a  person  indebted  to  the  under 
judgment  debtor  to  be  made  to  the  sheriff  under  the  execution  ®*^<^"**o" 
rbicb  shall  oi>erate  as  a  discharge  to  that  extent  except  as  against 
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a  transferee  from  the  judgment  debtor  in  good  faith  and  for  a 
valuable  consideration  of  whose  rights  the  person  making  the  pay- 
ment had  actual  or  constructive  notice  when  the  payment  was 
made.  Such  moneys  shall  be  paid  to  the  receiver  if  one  has  been 
appointed  or  extended  to  the  proceeding  or  to  the  judgment 
creditor  as  the  court  may  direct.  Any  surplus  resulting  from  such 
payments  or  any  property  remaining  after  satisfaction  of  the 
execution  shall  be  returned  to  the  judgment  debtor  or  to  such  other 
persons  as  may  be  entitled  to  the  same  as  the  court  may  direct 
after  deducting  all  proper  fees  and  other  sums  legally  chargeable 
against  the  same. 

Provisional  Remedies 

308.  Upon  a  proper  cause  of  action  and  upon  satisfactory  proof 
showing  grounds  therefor,  which  may  include  new  matter  arising 
since  the  service  or  filing  of  the  complaint  or  answer,  an  order  of 
attachment,  injunction,  for  receiver  or  replevin  may  be  granted  by 
the  court  or  a  judge  thereof  to  a  plaintiff  or  defendant  to  accom- 
pany the  simimons  or  afterwards,  either  with  or  without  notice  aa 
to  the  court  or  judge  may  require.  An  order  of  arrest,  where 
authorized  by  law,  may  likewise  be  obtained,  but  only  after  the 
commencement  of  an  action  by  personal  service  of  summons.  The 
papers  upon  which  the  order  was  made  and  the  order  shall  be 
fi.led  in  the  county  clerk's  office  before  service  thereof. 

309.  An  order  for  arrest,  attachment,  injunction,  for  receiver 
or  replevin  shall  be  signed  by  the  judge  issuifig  the  same  except 
where  it  is  granted  by  the  appellate  division  when  it  shall  be  signed 
by  the  clerk  of  the  court.  It  shall  be  directed  generally  to  the 
sheriff  of  any  county  and  shall  conform  to  the  form  prescribed 
therefor  and  shall  fix  the  amount  of  bail  on  an  undertaking  for 
discharge  from  the  order  or  for  release  on  the  jail  limits  and  the 
time  within  which  the  defendant  shall  be  arrested. 

310.  Where  an  order  of  attachment,  injunction,  for  receiver 
or  replevin  is  granted  before  service  of  summons,  an  action  shall 
be  commenced  by  the  personal  service  of  the  summons  or  by  other 
substituted  service  as  the  court  may  require  within  thirty  days 
after  the  granting  of  the  order;  and  if  such  action  is  not  so 
commenced  the  order  shall  be  void  and  the  party  securing  the 
order  shall  be  liable  on  his  undertaking. 

311.  Except  where  it  is  prescribed  by  law  that  security  may  be 
dispensed  with,  security  by  way  of  an  undertaking  or  deposit 
shall  accompany  the  issuance  of  an  order  of  arrest,  attachment^ 
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mjnnction,  for  receiver  or  peplevin  in  &b  amount  fixed  ly  the  rr.312--314 
oont  with  suneties  satislactory  to  the  oouri  indctnnifjxnig'  the 
parties  affected  hy  the  oarder  against  all  damages  and  costs  or  for 
the  return  of  the  chattel  as  the  case  may  be^  in  an  amount  not  less 
than  $250  and  otherwise  complying  with  the  forms  provided  there- 
for. The  security  may  be  increased  or  new  sureties  required  by 
order.  Where  the  act  complained  of  may  be  punished  as  a  eon- 
tempt  of  court,  the  court  may  dispense  with  security.  Any  deposit 
made  shall  be  subjeet  to  the  control  of  the  court  and  may  be  paid 
over  to  any  party  entitled  to  it  upon  giving^  suitable  seonrity 
where  such  seenrifrjr  seems  proper. 

312.  Service  of  an  ovder  of  arrest,  injunction,  attachment,  for  service 
receiver  or  replevin  shall  be  made  where  the  service  is  personal, 

by  delivering'  a  copy  of  the  order  and  of  the  papers  upon  which 
it  was  granted  and  where  service  other  than  perscmal  service  is 
proper,  it  shall  be  made  in  such  manner  as  the  court  directs. 

313.  Where  an  order  of  arrest,   attachment,   injunction,   for   vacating 
receiver  or  replevin  is  granted  without  notice,  it  may  be  vacated  or   order 
the  bail  may  be  reduced  without  notice  and  where  it  is  granted 

upon  notice,  the  order  shall  be  vacated  or  the  bail  reduced  only 
upon  notice.  Where  the  application  is  made  without  notice,  it 
shall  be  made  upon  the  original  papers  and  where  it  is  made  upon 
notice,  it  may  be  made  upon  the  original  papers  or  upon  affidavits 
or  upon  both  and  may  be  opposed  by  new  proof.  Where  the  appli- 
cation is  made  without  notice,  it  shall  be  made  to  the  court  or  judge 
who  granted  the  order  imless  by  reason  of  absence  or  disability  the 
application  cannot  be  made  to  him  without  serious  delay.  After 
an  application  without  notice  upon  the  original  papers,  a  subse- 
quent application  may  be  made  upon  notice  and  proof  or  for  the 
failure  of  a  complaint,  not  previously  served,  to  state  a  sufficient 
cause  of  action.  The  court  may  direct  the  cancellation  of  any 
record  of  an  order  vacated  or  discharged.  Where  two  or  more 
provisional  orders  are  issued  in  favor  of  a  party  against  another 
party,  the  court  may  require  the  former  to  elect  between  them. 
Security  may  be  required  as  a  condition  of  vacating  an  order  under 
this  rule. 

314.  Any  person  affected  by  an  order  of  arrest,  attachment.  Discharge 
injunction,  for  receiver  or  replevin,  before  he  is  in  contempt,  may  and  release 
secure  a  discharge  therefrom  or  of  the  property  affected,  as  justice 

may  require,  by  making  a  deposit  into  court  or  by  giving  an  under- 
taking in  the  amount  provided  in  the  order  or  in  the  judgment 
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r.  315  •  or  as  the  court  may  require  in  other  cases  and  upon  such  condi- 
tions and  with  such  sureties  as  the  forms  or  the  court  may  pro- 
vide. In  case  of  arrest  the  jail  liberties  shall  be  granted  upon 
executing  a  suitable  undertaking.  An  undertaking  for  discharge 
from  arrest  or  for  the  jail  liberties  need  not  be  approved  but  an 
examination  of  the  sufficiency  of  the  sureties  shall  be  made  by  the 
person  taking  the  acknowledgment  and  annexed  to  the  imdertaking. 
Bail  may  be  substituted  for  a  deposit  by  order  of  the  court.  The 
undertaking  shall  be  filed  with  the  county  clerk.  Notice  of  the 
application  may  be  required  by  the  court. 

Surrender  315.  The  person  arrested  may  surrender  himself  as  provided 

in  the  remedial  rights  law,  at  any  time  after  giving  an  undertak- 
ing for  discharge  or  for  the  jail  limits  or  may  be  surrendered  by 
his  sureties  who  shall  in  either  event  be  exonerated  from  any 
liability  under  the  imdertaking. 


ORDER  VIII 


Whex  to  Take  Effect  p.  316 


316.   These  iniles  shall  take  eflFect  the  first  day  of  July,  nine-  Wha&  to 
teen  hundred  and  twenty.  **^®  tffeet 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
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AX  ACT  to  amend  the  joint  stock  association  law,  generally,  and 

changing  the  name  thereof. 

The  People  of  the  State  of  New  York,  represented  in  Senate^ 
and  Assembly,  do  enact  as  follows: 

Section  1.  The  title  of  chapter  thirty-four  of  the  laws  of  nine- 
teen hundred  and  nine  entitled  "  An  act  in  relation  to  joint-stock 
associations,  constituting  chapter  twenty-nine  of  the  consolidated 
laws  "  is  hereby  amended  to  read  as  follows : 


"An  act  in  relation  to  [joint-stockj  associations,  constituting 
chapter  twenty-nine  of  the  consolidated  laws." 

§  2.  The  title  of  such  chapter  immediately  preceding  the 
schedule  of  articles  is  hereby  amended  to  read  as  follows: 

[Joint-stock J  Association*"  Law 

§  3.  Section  one  of  such  chapter  is  hereby  amended  to  read 
as  follows: 

§  1.  Short  Title.     This  chapter  shall  l)e  known  as  the  ["  Joint-   §§  l-2a 
Stock  Association  Law  "J  "Associations  Law  ". 

§  4.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  lA  to  read  as  follows: 

• 

ARTICLE  lA 

VSiy  CORPORA  TED  ASSOCIA  TIOX 

Section  2a,  Action  by  unincorporated  association. 

2b.  Action  against  unincorporated  association. 
2c.  ^^^hen  action  not  to  abate. 
2d.  Effect  of  judgment;  e.vecufion  thereupon. 
2e.  Subsequent  action  against  members. 
2f.  Article     perm'issive;      effect     upon     statute     of 
limitations. 

§  2a.  Action  by  unincorporated  association.  An  action  or 
special  proceeding  may  be  maintained,  by  the  president  or 
treasurer  of  an  unincorporated  association,  consisting  of  seven  or 
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§§  2b-2e       more  persons,  to  recover  aiiv  property,  or  upon  any  cause  of  action^ 

for  or  upon  which  all  the  associates  may  maintain  such  an  action- 
or  special  proceeding,  by  reason  of  their  interest  or  ownership- 
therein,  either  jointly  or  in  common.  An  action  may  likewise  be 
maintaioied  by  such  president  or  treasurer  to  recover  from  one  or 
more  members  of  such  association  his  or  their  proportionate  share 
of  any  moneys  lawfully  expended  by  such  association  for  the 
benefit  of  such  associates,  or  to  enforce  any  lawful  claim  of  such 
association  against  such  member  or  members.  Any  partnership,, 
or  other  company  of  i>ersons,  which  has  a  president  or  treasurer, 
is  deemed  an  association  within  the  meaning  of  this  section.  (Code 
of  Civil  Procedure,  §  1919,  pt.) 

§  2b.  Action  against  unincorporated  asfiociation.  An  action  [or 
special  proceedingj  may  be  maintained,  against  the  president  or 
treasurer  of  such  an  association,  to  recover  any  property,  or  upon 
any  cnm^e  of  action,  for  or  upon  which  the  plaintiff  may  maintain 
such  an  action  or  special  proceeding,  against  all  the  associates,  by- 
reason  of  their  interest  or  ownership,  or  claim  of  ownership^ 
therein,  either  jointly  or  in  common,  or  their  liability  therefor, 
either  jointly  or  severally.  Any  partnership,  or  other  company  of 
persons,  which  has  a  president  or  treasurer,  is  deemed  an  associa- 
tion within  the  meaning  of  this  section.  (Code  of  Civil  PrcK 
cedure,  §  1919,  pt.) 

§  2c.  When  action  not  to  abate.  The  death  or  legal  incapacity 
of  a  member  of  the  association  doe^  not  affect  an  action  [or 
special  proceeding, J  b^'ought  as  prescribed  in  the  last  two  sections. 
(Code  of  Civil  Procedure,  §  1920,  pt.) 

§  2d.  Effect  of  judgment;  execution  thereupon.  In  such  an* 
action,  the  officer  against  w^hom  it  is  brought  cannot  be  arrested  ^ 
and  a  judgment  against  him  does  not  authorize  an  execution  to  be 
issued  against  his  property,  or  his  person ;  nor  does  the  docketing 
thereof  bind  his  real  property,  or  chattels  real.  Where  such  a 
judgment  is  for  a  sum  of  money,  an  execution  issued  thereupon 
must  require  the  sheriff  to  satisfy  the  same,  out  of  any  personal 
or  real  property  belonging  to  the  association,  or  owned,  jointly  or- 
in  common,  by  all  members  thereof.  (Code  of  Civil  Procedure, 
§  1921.) 

§  2e.  Subsequent  action  against  members.  Where  an  action  has 
been  brought  against  an  officer  of  an  unincorporated  a^ssoci/ition,  or 
a  counterclaim  has  been  made,  in  an  action  brought  by  an  officeTj^ 
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Jas  prescribed  in  the  last  three  sections,]  another  action,  for  the  8  2f 
same  cause,  shall  not  be  brought  against  the  members  of  the  associft- 
tioa,  or  any  of  them,  until  after  final  judgment  in  the  first  action, 
and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted,  of  an 
execution  issued  thereupon.  After  such  a  return,  the  party  in 
idiose  favor  the  execution  was  issued,  may  maintain  an  action, 
as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  upon 
a  counterclaim,  he  may  maintain  an  action  against  the  members  of 
the  association,  or,  in  a  proper  case,  against  any  of  them,  as  if  the 
first  action  had  not  been  brought,  or  the  counterclaim  had  not  been 
made,  as  the  case  requires ;  and  he  may  recover  therein,  as  part  of 
his  damages,  the  costs  of  the  first  action,  or  so  mUch  thereof,  as 
the  sum,  collected  by  virtue  of  the  execution,  was  insufficient  to 
satisfy; 

2.  Where  he  yras  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  tx)  recover 
the  sum  remaininfr  uncollected,  against  the  persons  who  composed 
the  association,  when  tlie  action  against  him  was  oommenced,  or 
the  simivors  of  them ; 

But  this  section  does  not  affect  the  right  of  the  person,  in  whose 
favor  the  judgment  in  the  first  action  was  rendered,  to  enforce  a 
bond  or  undertaking,  given  in  the  course  of  tlie  proceedings  therein. 
(Code  of  Civil  Procedure,  §  1022.) 

§  2f.  Article  penniwive;  effect  upon  statute  of  limitations.  This 
article  does  not  prevent  an  action  from  being  brought  by  or 
against  all  the  members  of  an  association,  except  as  prescribed  in 
the  last  section.  Where  an  action  is  brought  against  the  members 
of  th^  association,  as  prescribed  in  subdivision  first  of  the  last 
section,  the  time  between  the  commencement  of  the  action  bv  or 
against  the  officer,  and  the  return  of  the  first  execution  issued 
upon  the  final  judgment  rendered  therein,  is  not  a  part  of  the 
time  limited  by  law,  for  the  commencement  of  the  second  action. 
(Code  of  Civil  Procedure,  §  1923.) 

§  5.  The  title  of  article  two  of  such  chapter  is  hereby  amended 
to  read  as  follows: 

[General  ProvisionsJ  Joint-Stock  Associations. 

§  6.  Such  chapter  is  hereby  amended  by  adding  to  article  two 
the  following  new  sections  to  read  as  follows : 
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§S  9-10  §  9.  Beceiver  of  joint-stock  anociation.    Section  [1809  of  the 

code  of  civil  procedurej  10  of  this  chapter  and  sections  306  and 
307  of  the  general  corporation  law  relating  to  the  appointment  of 
a  receiver,  apply  to  an  action  or  special  proceeding,  against  a 
joint-stock  association  created  by  or  under  the  laws  of  the  state, 
or  a  trustee,  director,  or  other  officer  thereof;  or  against  a  joint- 
stock  association  created  by  or  under  the  laws  of  another  state, 
government,  or,  country,  or  a  trustee,  director,  or  other  officer 
thereof,  where  the  association  does  business  within  the  state,  or 
has,  within  the  state,  a  business  agency  or  a  fiscal  agency  or  an 
agency  for  the  transfer  of  its  stock.  (Code  of  Civil  Procedure, 
§  1812.) 

§  10.  Injunction  against  joint-stock  association.  An  injunction 
order,  suspending  the  general  and  ordinary-  business  of  a  joint- 
stock  association,  consisting  of  seven  or  more  persons,  or  suspend- 
ing from  office,  or  restraining  from  the  performance  of  his  duties, 
a  trustee,  director,  or  other  officer  thereof,  can  be  granted  only  by 
the  court,  upon  notice  of  the  application  therefor,  to  the  proper 
officer  of  the  association,  or  to  the  trustee,  director,  or  other  officer 
enjoined.  If  such  an  injunction  order  is  made,  otherwise  than  as 
prescribed  in  this  section,  it  is  void.  (Code  of  Civil  Procedure, 
§  1809.) 

§  7.  Article  three  of  such  chapter  is  hereby  amended  to  read 
Article  4  thereof. 

§  8.  This  act  rhall  take  effeot  July  first,  nineteen  huinlred 
and  twenty. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Banking  Law.) 
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AX  ACT  to  amend  the  banking  law  relating  to  court  deposits. 

The  Peo2)le  of  the  State  of  New  York,  represented  m  Senate 
Qjui  Assembly,  do-eiiact  as  follows: 

Section  1.  Chapter  three  hundred  and  sixty-nine  of  the  laws  of 
nineteen  hundred  and  fourteen  entitled  '^  An  Act  in  relation  to 
banking  corporations,  and  individuals,  partnerships,  unincor- 
porated associations  and  eorporatioujs  under  the  supervision  of  the 
banking  departm^at,  coni^tituting  chapter  two  of  the  consolidated 
laws ''  is  hereby  amended  by  inserting  therein  a  new  article  to  be 
Article  lA  to  read  as  follows: 

ARTICLE  lA 

GBXERAL   PROVISIONS 

Section  5,  Record  of  court  deposits, 

6.  Draft  on  court  deposits, 

7.  Report  to  comptroller. 

§  5.  Kccard  of  court  deposits.  Every  hank,  trust  company  H  5 
4ind  savings  bank  shall  specify  in  its  record  of  coairt  deposits 
the  time  from  which  the  interest  or  accumulation  on  court 
Jeposiis  is  to  commence,  where  it  does  not  commence  from 
the  date  of  such  deposits.  The  secretary  of  the  hank  or 
trust  company  shall,  on  or  before  the  first  day  of  February  in  each 
year,  transmit  to  the  appellate  division  of  the  supreme  court  in  the 
department  in  which  the  bank  or  trust  company  is  located  a 
ftaiement  of  the  accounts  in  each  department,  shotring  the  amount, 
on  the  last  preceding  first  day  of  January,  including  the  interest 
or  acrumulaiion  on  the  sum  deposited  to  the  credit  of  each  cause 
or  mailer,  and  the  several  hanJcs  and  other  depositories  having  tntst 
fwnds  of  the  court  on  deposit,  are  forbidden  to  pay  out  any  of  such 
funds  without  the  production  and  filing  of  a  certified  and  cmmter- 
dgned  copy  order.  Where  periodical  payments  are  directed  to 
ht  made  ovi  of  a  fund  deposited  with  such  bank  or  company,  the 
delivery  to  the  secretary  of  the  company  of  one  copij  of  the  order 
^thorizing  the  several  payments  shall  be  sufficient  to  authorize 
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the  payment  of  subsequent  drafts  in  pursuance  of  siich  order. 
(General  Rules  of  Practice,  r.  69,  pt) 

§  6.  Draft  on  court  deposits.  In  every  draft  upon  a  banJc^  truM 
company  or  savings  bank  by  the  county  treasurer  or  chamberkiin. 
for  moneys  deposited  with  the  said  company,  or  for  the  interest  or 
accumuUdion  on  such  moneys,  the  title  of  the  cause  or  matter  on 
account  of  whioh  the  draft  is  made,  and  the  date  of  the  order 
authorizing  such  draft  shall  be  stated;  and  the  draft  shall  be  m<ide 
payable  to  the  order  of  the  person  or  persons  entitled  to  the  money. 
(General  Rules  of  Practice,  r.  69,  pt.) 

§  7.  Report  to  comptroller.  Every  treasurer  or  financial  oificer 
who  has  in  his  charge  or  possession  or  under  his  control,  or  who 
keeps  a  record  of  money,  bonds,  stocks,  mortgages  or  anj*  other 
securities  or  property  as  prescribed  in  this  [title,J  article  must, 
once  in  each  year,  make  a  report  to  the  comptroller  at  the  time 
and  in  the  form  and  manner  which  he  may  prescribe,  containing 
a  true  statement  of  his  accounts  for  the  preceding  year  or  from 
the  time  of  the  last  report.  This  report  must  be  verified  bv  the 
oath  of  such  oflScer,  and  must  be  accompanied  by  the  certificate 
of  the  proper  officer  of  each  bank  or  trust  company,  stating  the 
exact  amount  on  deposit  with  such  corporation.  Such  officer  or 
bank  or  trust  company  shall  furnish  any  additional  report  to  the 
comptroller  or  to  the  court  at  such  time  and  in  such  detail  as 
may  be  required.  Every  savings  bank,  bank  or  trust  company 
having  in  its  possession,  pursuant  to  an  order  of  a  court  of 
record,  money,  bonds,  stocks,  mortgages  or  any  other  securities 
or  property  which  were  not  first  deposited  in  compliance  with 
the  provisions  of  [section  seven  hundred  and  forty-five  of 
this  act,J  the  civil  practice  rules  must,  once  in  each  year,  make 
a  report  to  the  comptroller  at  such  time  as  he  shall  prescribe, 
stating  separately  for  each  ease  the  name  of  the  court,  the  title  of 
the  action  or  proceeding,  the  date  of  the  receipt,  from  whom 
received,  for  whom  received,  the  amount  of  money,  if  any,  a 
description  of  the  securities  or  other  property,  each  addition  of 
interest  and  each  change  of  investment,  the  amount  so  held  at  the 
date  of  the  report,  the  date  and  description  of  each  order  directing 
payment  and  the  dates  and  amounts  of  payments  thereunder  and  to 
whom  made.  Every  officer,  bank  or  trust  company  mentioned  in 
this  section,  shall  furnish  any  additional  report  to  the  comptroller 
or  to  the  court  at  such  time  and  in  such  detail  as  may  be  required. 
(Code  of  Civil  Procedure,  §  753,  as  amended  L.  1917,  ch.  7:51.) 

§  2.  This  act  shall  take  effect  July  first,  nineteen  hundred  a!ul 
twentv. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Civil  Rights  Law.) 
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AX  ACT  to  amend  the  civil  right  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
wnd  Assembly^  do  enact  as  follows: 

Section  1.  The  title  of  Article  three  of  chapter  fourteen  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  ^  An  Act  relating  to 
civil  rights,  constituting  chapter  six  of  the  consolidated  laws  "  is 
hereby  amended  to  read  as  follows : 

[Privilege  f romj  Arrest  and  Imprisonment 

§  2.  Section  twenty-two  of  such  chapter  is  hereby  amended  to 
read  as  follows*: 

§  [^2]^^-  Privilege  of  officers  and  prisoner  from  arrest  while  pass- 
ing thxovgh  another  county.  A  prisoner  conveyed  to  jail  through 
another  county  hy  a  sheriff  or  other  officer  pursuant  to  law  [section 
one  hundred  and  eighteen  of  the  code  of  civil  procedure],  or  the 
officer  having  him  in  custody,  is  not  liable  to  arrest  in  any  civil 
action  or  special  proceeding,  while  passing  through  another  county. 
(Civil  Rights  Law,  §  22.) 

§  3.  Such  chapter  is  hereby  amended  by  addbig  thereto  a  new 
article  to  be  Article  6  to  read  as  follows : 


ARTICLE  6 

COMMITTEE   OF  IXCOMPETEyT 

Section  55.  Power  of  court  to  appoint  committee, 

56.  Action  for  appointment  of  committee. 

51.  Service  of  complaint. 

58.  Notice  of  pendency  and  effect  thereof . 

59.  Trial  of  competency. 

60.  Expenses  ^of  I'eferen^e. 

61.  Expenses  of  referee, 

62.  Costs  in  lunacy  action. 

63.  Security  by  committee. 

6Jf.  Compensation  of  committee. 
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§§  55-56       Section  65,  Powers^  duties  and  control  of  committee. 

66.  hiventory  and  account  of  committee. 

67.  Examination  and  supervision    of  committee   and 

accounts. 

68.  Restoration     of     property     upon     recovery     of 

incompetent. 

69.  Death  of  incompetent. 

70.  Foreifffi  committee, 

§  55.  Power  of  court  to  appoint  committee.  The  jurisdiction  of 
the  supreme  court  extends  to  the  custody  of  the  person,  and  the  care 
of  the  property,  of  a  person  incompetent  to  manage  himself  or  his 
affairs,  in  consequence  of  lunacy,  idiocy,  habitual  drunkenness,  or 
imbecility  arising  from  old  age  or  loss  of  memory  and  understand- 
ing, or  other  cause.  Where  a  county  court  has  jurisdiction  of  those 
matters,  concurrent  with  that  of  the  supreme  coui-t,  the  jurisdict- 
ion of  the  court  first  exercising  it,  [as  prescribed  in  this  title, J  is 
exclusive  of  that  of  the  others,  with  respect  to  any  matter  within 
its  jurisdiction,  for  which  provision  is  made  in  this  [title.  J  article. 
In  all  proceedings  [under  this  titlej  for  the  appointment  of  a  com- 
mittee of  such  a  person,  he  shall  be  designated  "  an  alleged  in- 
competent person" ;  and  after  the  appointment  of  a  committee  of 
siich  person,  in  all  subsequent  proceedings  the  lunatic,  idiot, 
habitual  drunkard  or  imbecile  shall  be  designated  *'  an  incompetent 
person."  The  court  exercising  jurisdiction  over  the  property  of 
either  of  the  incompetent  persons,  [specified  in  the  last  section,J 
must  preserve  his  property  from  waste  or  destruction ;  and  out  of 
the  proceeds  thereof,  must  provide  for  the  payment  of  his  debts, 
and  for  the  safe  keeping  and  maintenance,  and  the  education,  when 
required,  of  the  incompetent  person  and  his  family.  The  juris- 
diction, [specified  in  the  last  tw^o  sections,J  must  be  exercised  by 
means  of  a  committee  of  the  person,  or  a  committee  of  the  prop- 
erty, or  a  particular  portion  of  the  property,  of  the  incompetent 
person,  [appointed  as  prescril>ed  in  this  title.J  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  individuals,  in  the  discretion  of  the  court. 
(Code  of  Civil  Procedure,  §§  2320,  2321,  2322.) 

§  56.  Action  for  appointment  of  committee.  An  [application J 
action  for  the  appointment  of  [suchj  a  committee  of  an  alUged 
incompetent  person  must  be  [madej  commenced  by  [petition.J 
summons  to  appear  [which J  and  may  be  [presented J  commenced 
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bv  iuiy  person.  Where  the  incompetent  person  has  property,  which  §§  Sz-oS 
may  be  endangered  in  consequence  of  his  incompetency,  and  no 
relative  or  other  person  applies  for  the  appointment  of  a  committee 
of  his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where  there 
in  no  such  officer,  the  officer  or  officei's  perfonning  corresponding 
functions  under  another  official  title,  must  apply  to  the  proper 
court,  for  the  appointment  of  such  a  committee.  The  expenses  of 
conducting  the  proceedings  thereupon  must  be  audited  and  allowed, 
in  the  same  manner  as  other  official  expenses  of  those  officers  are 
<m{lited  and  allowed.  (Code  of  Civil  Procedure,  §  2823,  pt., 
2324.) 

§  57.  Service  of  complaint.  The  court  must,  unless  sufficient 
reasons  for  dispensing  therewith  are  set  forth,  in  the  |j)etition  or 
accompanying  affidavit,J  complaint,  require  notice  of  the  presenta- 
tion of  the  [petitionj  complaint  to  be  given  to  the  husband  or 
wife,  if  any,  or  to  one  or  more  of  the  relatives  of  the  person 
alleged  to  be  incompetent,  or  to  [an  officer  specified  in  the  last 
section.  When  notice  is  required,  it  may  be  given  in  any  manner, 
which  the  court  deems  proper ;  and  for  that  purpose,  the  hearing 
may  be  adjourned  to  a  subsequent  clay,  or  to  another  term,  at 
which  the  petition  might  have  been  presented.]  the  overseer  or 
Siii}frintendent  of  the  poor  of  the  town,  districtj  county  or  city  in 
ichich  the  alleged  incompetent  resides,  (Code  of  Civil  Procedure, 
§  2325,  pt.) 

§  58.  Notice  of  pendency  and  effect  thereof.  The  clerk  shall 
inilex  [such]  the  notice  of  pendency  filed  against  the  name  of  the 
alle<red  incompetent.  The  pendency  of  the  [|)roceedingJ  action 
is  constructive  notice  from  the  time  of  so  filing  the  notice  only  to  a 
purchaser  or  incumbrancer  of  the  proi>erty  affected  thereby  from 
or  against  the  alleged  incompetent  with  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  conveyance 
or  incumbrance  is  subsequently  executed  or  subsequently  recorded 
is  bound  by  all  proceedings  taken  after  the  filing  of  the  notice  to 
the  same  extent  as  if  he  was  a  party  to  the  [proceeding.]  action. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  verdict  that  shall  overreach 
any  conveyance  or  incumbrance  theretofore  executed  by  the  alleged 
incompetent,  so  as  to  make  such  conveyance  or  incumbrance  prima 
fncie  void.     (Code  of  Civil  Procedure,  §  232r)a,  pt.) 
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§§  59-62  §  59.  Trial  of  competency.     ^Yhe^e  the  [petition]  comjjlainf 

alleges,  that  the  person,  with  respect  to  whom  it  prays  for  the 
appointment  of  a  conunittee,  is  incompetent,  by  reason  of  lunacy,. 
the  inquiry  with  respect  to  his  competency,  [upon  the  execution 
of  a  commission,  or  tlie  trial  at  a  trial  term,  as  prescribed  in  this 
title,]  must  be  confined  to  tlie  question,  whether  he  is  so  incom- 
petent, at  the  time  of  tlie  inquiry ;  and  testimony,  respecting  any 
thing  said  or  done  by  him,  or  his  demeanor  or  state  of  mind» 
more  than  two  years  before  the  hearing  or  trial,  shall  not  be 
received  as  proof  of  lunacy,  imless  the  coiu*t  otherwise  specially 
directs,  in  the  order  granting  the  commission,  or  directing  the  trial 
by  jury.     (Code  of  Civil  Procedure,  §  2335.) 

§  60.  Expenses  of  reference.  On  the  execution  of  a  [commis- 
tion  of]  reference  in  lunacy,  the  [commissioners,]  referee  for 
every  day  [they  are]  necessarily  employed  in  hearing  the  testi- 
mony and  taking  the  Inquisition,  shall  be  entitled  to  an  allowance 
to  be  fixed  by  the  court,  not  exceeding  ten  dollars  for  each  day 
[to  each  of  such  commissioners].  [The  commissioners  are 
entitled  to  such  compensation  for  their  services,  iis  the  court 
directs.]  The  jurors  are  entitled  to  the  same  compensation  as 
jurors  uj)on  the  trial  of  an  issue  in  an  action  in  the  same  court. 
The  [petitioner]  pla'mtiff  must  pay  the  compensation  of  the 
[commissioners]  referee,  sheriff[,]  and  jurors.  The  expenses  of 
the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the  [petitioner] 
plaintiff.  (General  Rules  of  Practice,  r.  71,  1st  sentence;  re- 
mainder Code  of  Civil  Procedure,  §§  2333,  2334,  pt.) 

§  61.  Expenses  of  referee.  In  an  J[^inquu9ition  of  hmn^y'J 
action  for  the  appointment  of  a  committee  of  an  iuconipetenf 
where  the  costs  and  expenses  exceed  $250,  besides  witness'  fees  and 
aUotvaiwes  to  ^com m issioners,"^  the  referee,  the  committee  shall  not 
be  at  liherty  to  pay  the  same  out  of  the  estate  in  his  hands,  n-ithout 
a  fecial  order  of  the  court  upon  notice  to  all  parties  who  havcf 
appeared  in  s^tch  proceedings,  directing  ^(ch  payment.  (Gen- 
eral Rules  of  Practice,  r.  71,  pt.) 

§  62.  Costs  in  lunacy  action.  Where  a  [final  order]  judgment 
is  made,  dismissing  a  [petition,]  complaint  in  an  action  to  appoint 
a  committee  for  an  alleged  incompetent,  the  court  may,  in  its  dis- 
cretion, award  [in  the  order]  a  fixed  siim,  as  costs,  not  exceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  [petitioner] 
plaintiff  to  the  adverse  party.  Where  a  committee  of  the  prop- 
erty is  appointed,  the  court  must  direct  the  pa\Tnent  by  him,  out 
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of  the  funds  in  his  hands,  of  the  neccssarv  disbiireeraents  of  the  88  63-65 
[petitioner,]  plaintiff  and  of  such  a  sum,  for  his  costs  and  counsel 
fees,  as  it  thinks  reasonable;  and  it  may,  in  its  discretion,  direct 
the  committee  to  pay  a  simi,  not  exceeding  fifty  dollars  and  dis- 
bursements, to  the  attorney  for  any  adverse  party.  (Code  of  Civil 
Procedure,  §  2336,  pt.)  • 

§  63.  Security  by  committee.  The  provisions  £of  sections 
twenty-five  hundred  and  seventy-six,  twenty-six  hundred  and  fifty 
and  twenty-six  himdred  and  fifty-two  of  this  act,]  resjKv'ing  the 
security  to  be  given  by  the  guardian  of  the  person  or  of  the  prop- 
erty of  an  infant,  appointed  by  a  surrogate's  court,  except  that 
part  thereof  authorizing  the  appointment  of  an  associato  with  the 
guardian  and  the  security-  to  bo  given  in  such  a  case,  ai)ply  to  a 
committee  of  the  person  or  of  the  property,  [appointed  as  pres- 
cribed in  this  articlej  of  an  incompetent  person,  A  committee  of 
the  property  cannot  enter  upon  the  execution  of  his  duties,  until 
security  is  given,  as  prescribed  by  the  court.  A  committee  of  the 
person  cannot  enter  upon  the  execiition  of  his  duties,  until  socuritj- 
is  given,  if  required  by  the  court.  (Code  of  Civil  Procedure, 
§  2337.) 

§  64.  Compcnaation  of  committee.  A  committee  of  the  property 
is  entitled  to  the  same  compensation  as  an  executor  or  adminis- 
trator or  testamentary  trustee.  But  in  a  special  case,  where  his 
services  exceed  those  of  an  executor  or  administrator,  the  supi'eme 
court  or  a  county  court  within  the  county  may  allow  him  such  an 
additional  compensation  for  such  additional  sei'vices,  as  it  deems 
just  The  compensation  of  a  conunittee  of  the  person  must  be 
tixed  by  the  court,  and  paid  by  the  conunittee  of  the  property,  if 
any,  out  of  the  funds  in  his  hands.  The  additional  compensation 
authorized  by  this  section  may  be  allowed  to  the  coimnitt-oe  upon 
any  judicial  settlement  made  by  him,  and  shall  be  for  such  addi- 
tional services  up  to  and  including  such  settlement.  (Code  of 
I'ivil  Procedure,  §  2338.) 

§  65.  Powers,  duties  and  control  of  committee.  A  committee, 
either  of  the  person  or  of  the  property  of  an  incomprteni  person 
is  subject  to  the  direction  and  control  of  the  court  by  which  he 
"Was  appointed,  with  respect  to  the  execution  of  his  duties ;  and  he 
ttiay  l)e  suspended,  removed,  or  allowed  to  resign,  in  the  dis- 
cretion of  the  court.  A  vacancy  created  by  death,  removal,  or 
resignation  may  be  filled  by  the  court.     But  a  committee  of  the 
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8§  ^^^  property  cannot  alien,  mortgage,  or  otherwise  dispose  of  real  prop- 
erty, except  to  lease  it  for  a  term  not  exceeding  'five  years,  without 
the  special  direction  of  the  court,  obtained  [upon  proceedings]  in 
an  action  taken  for  that  purpose  [as  prescribed  in  title  seventh 
of  this  chapter.]  as  prescribed  for  the  sale  or  other  dispositi4)n  of 
the  real  property  of  an  infant.  A  conmiittee  of  the  property, 
[appointed  as  prescribed  in  this  title,J  may  maintain,  in  his  ow^n 
name,  adding  his  official  title,  any  action  or  [special  proceeding] 
enforce  any  remedy  which  the  person,  with  respect  to  whom  he  is 
appointed,  might  have  maintained,  if  the  appointment  had  not 
been  made.     (Code  of  Civil  Procedure,  §§  2339,  2340.) 

§  66.  Inventory  and  account  of  committee.  The  provisions  [of 
sections  twenty-six  hundred  and  sixty  and  twenty-six  hundred  and 
sixty-one  of  this  act, J  requiring  the  general  guardian  of  an  infant's 
property,  appointed  by  a  surrogate's  court,  to  file  in  the  month  of 
January  in  each  year  an  inventory,  account  and  affidavit,  and 
prescribing  the  form  of  the  papers  so  to  be  filed,  apply  to  a  com- 
mittee of  the  property  [appointed,  as  prescribed  in  this  title.]  of 
an  incompetent  person.  For  the  purpose  of  making  that  applica- 
tion the  committee  is  deemed  a  general  guardian  of  the  property ; 
the  person  with  respect  to  whom  he  is  appointed,  is  deemed  a  ward 
and  the  papers  must  be  filed  in  the  office  of  the  clerk  of  the  court 
by  which  the  committee  was  appointed,  or  if  he  was  apix>inted 
by  the  supreme  court,  in  the  clerk's  office  where  the  order  appoint- 
ing him  is  entered,  and,  if  the  incompetent  person  for  whom  such 
committee  is  appointed  has  been  conunitted  to  a  state  institution, 
and  is  an  inmate  thereof,  a  duplicate  of  such  inventory,  account, 
and  affidavit  shall  be  filed  also  by  said  conunittee  with  the  super- 
intendent or  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined.  In  every  case  w4iere  a 
committee  has  used  or  employed  the  services  of  an  incompetent 
perSon,  with  respect  to  whom  he  has  been  appointed  a  committee,  or 
where  moneys  have  been  earned  by  or  received  on  behalf  of  such 
incompetent  person,  the  committee  must  account  for  any  moneys 
so  earned  or  derived  from  such  services,  the  same  as  for  other 
property  or  assets  of  the  incompetent  person.  (Code  of  Civil 
Procedure,  §  2341.) 

§  67.  Examination  and  supervision  of  committee  and  accounts.  In 

the  month  of  February  of  each  year,  the  presiding  judge  of  the 
court  by  wliich  the  committee  of  the  property  was  appointed,  or 
if  he  was  appointed  by  the  supreme  court,  the  county  judge  of 
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the  county  where  the  order  appointing  him  is  entered,  must  ^  ^' 
examine,  or  cause  to  be  examined,  under  his  direction,  all  account.- 
and  inventories  filed  by  committees  of  the  person  and  proper iv, 
since  the  first  day  of  February  of  the  preceding  year.  If  it 
appears,  upon  the  examination,  that  a  committee,  [appointed  as 
prescribed  in  this  title,J  has  omitted  to  file  his  annual  inventory 
or  accounting,  or  the  affidavit  relating  thereto,  [as  prescribed  in 
the  last  section,]  or  if  the  judge  is  of  the  opinion  that  that  interests 
of  the  person,  with  respect  to  whom  the  committee  was  appointed, 
requires  that  he  should  render  a  more  full  or  satisfactory  inven- 
tory or  account,  the  judge  must  make  an  order  requiring  the  com- 
mittee to  supply  the  deficiency,  and  also,  in  his  discretion,  per- 
sonally to  pay  the  expense  of  serving  the  order  upon  him.  An 
order  so  made  may  be  entered  and  enforced,  and  the  failure  to 
obey  it  may  be  punished,  as  if  it  were  made  by  the  court.  Where 
the  committee  fails  to  comply  with  the  order,  within  three  months 
after  it  is  made,  or,  where  the  judge  has  reason  to  believe  that 
sufficient  cause  exists  for  the  removal  of  the  committee,  the  judge 
may,  in  his  discretion,  appoint  a  fit  person  [special]  guardian 
ad  litem  of  the  incompetent  person,  with  respect  to  whom  the 
committee  was  appointed,  for  the  purpose  of  filing  a  petition  in 
his  behalf  for  the  removal  of  the  committee  and  prosecuting  the 
necessary  proceedings  for  that  purpose.  The  conmiittee  may  be 
compelled  in  the  discretion  of  the  court  to  pay  personally  the  costs 
of  the  proceedings  so  instituted.  Where  the  examination  of  the 
accounts  and  inventories  of  committees  of  incompetent  persons 
provided  for  herein  is  made  pursuant  to  the  order  or  direction  of 
a  county  judge,  the  expense  of  such  examination  as  allowed  by  the 
county  judge  directing  the  examination  shall  be  payable  by  the 
county  treasurer  of  the  county  out  of  any  court  funds  in  his  hands 
upon  the  order  of  the  county  judge  directing  such  examination. 
The  committee  of  the  property  of  an  incompetent  person  [appointed 
as  prescribed  in  this  title, J  may  apply  to  the  court  making  the 
appointment,  for  an  order  to  permit  him  to  render  to  such  court  an 
intermediate  judicial  account  of  all  his  proceedings  affecting  the 
property  of  the  incompetent  person  to  the  date  of  the  filing  thereof. 
And  the  court  upon  examination  may,  in  its  discretion,  make  an 
order  directing  that  such  account  be  filed  with  the  clerk  of  the 
court  where  the  application  is  made,  on  or  before  the  date 
determined  by  the  order. 

The  account  to  be  filed  pursuant  to  such  order  shall  be  verified 
and  contain  a  just,  true  and  proper  statement  of  all  the  acts  of 
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8§  68-69       the  committee,  and  an  itemized  statement  of  the  receipts  and  di»- 

bnrsements  of  any  and  all  moneys  and  properties  that  have  come 
into  hand  covering  the  whole  of  the  period  for  which  the  account- 
ing is  asked.  A  smnmary  statement  shall  be  included  in  the 
acconnt  and  all  vouchers  shall  be  filed  therewith.  Notice  of  the 
filing  of  siidi  accoimt  pursuant  to  such  order  and  of  an  application 
for  the  judicial  settlement  thereof  shall  be  given  in  the  manner  in 
whic^  and  to  the  persons  to  whom  notice  of  application  for  the 
appointunent  of  a  committee  of  the  person  or  property  of  an  aUeged 
incompetent  person,  lunatic,  idiot  or  habitual  drunkard  is  required 
to  be  given,  [by  title  six  of  chapter  seventeen  of  the  code  of  civil 
procedure.!  Upon  the  return  day  of  the  notice  of  such  appli- 
cation the  court  shall  have  the  power  to  appoint  a  referee  to  take 
and  state  such  account  and  to  report  to  the  court  with  his  opinion 
thereon  as  to  all  matters  embraced  in  said  account.  The  court 
shall  have  power  and  it  shall  be  its  duty  to  appoint  a  suitable  pei> 
son  as  f special]  gu-ardian  ad  litem  of  the  incompetent  person  for 
the  protection  of  his  rights  and  interests  in  said  proceeding.  Upon 
the  motion  for  a  comfirmation  of  the  report  of  a  referee  appointed 
pursuant  to  the  provisions  hereof  or  if  the  accounting  be  had  before 
the  court,  upon  the  court's  determination,  said  aiccount  shall  be 
then  judicially  adjusted,  determined,  fixed  and  filed. 

The  compensation  of  the  referee  and  of  the  special  guardian 
appointed  under  the  provisions  of  this  [chapter]  article  shall  in 
every  instance  be  fixed  by  the  court  to  be  paid  out  of  the  estate,  if 
any,  of  the  incompetent  person.  The  judicial  settlement  of  the 
final  account  of  a  committee  shall  be  made  in  the  same  manner,  so 
far  as  may  be  applicable,  as  provided  in  this  section  for  the  judicial 
settlement  of  an  intermediate  account.  (Code  of  Civil  Procedure, 
§  2342,  as  amended  L.  1916,  ch.  535.) 

• 

§  68.  Bestoration  of  property  upoA  recovery  of  incompetent. 
Where  a  person,  with  respect  to  whom  a  committee  is  appointed, 
[as  prescribed  in  this  title,]?  becomes  competent  to  manage 
himself  or  his  affairs,  the  court  must  make  an  order,  dis- 
charging the  committee  of  his  property,  or  the  committee  of  his 
person,  or  both,  as  the  case  requires,  and  requiring  the  former  com- 
mittee to  restore  to  him  the  propei-ty,  remaining  in-  the  committee's 
hands.  Thereupon  the  property  must  be  restored  accordingly. 
(Code  of  Civil  Procedure,  §  2343.) 

§  69.  Death  of  incompetent.  Where  a  person,  of  whose  prop- 
erty a  committee  has  been  appointed,  [as  prescribed  in  this  title,  J 
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dies  during  his  incompetency,  the  power  of  the  committee  ceases ;  8  70 
and  the  property  of  the  decedent  must  be  administered  and  dis- 
posed  of,  as  if  a  committee  had  not  been  appointed.  The  com- 
mittee may,  in  such  case,  render  to  the  court  by  which  he 
was  appointed,  a  final  account  of  his  proceedings,  touching 
the  property  of  the  incompetent.  Such  acoomnt  shall  contain 
an  inventory  in  the  form  prescribed  £by  section  twenty-six 
hundred  and  sixty  of  this  act]  for  the  annual  inventory  and 
accoiuU  of  a  general  guairdian  of  an  infuaWs  property  appointed 
by  a  swrog(Ue's  cowrt  and  a  full  and  true  account  ia  form 
of  debtor  and  creditor  of  all  his  receipts  and  disbursesaeaits, 
and  th^re  shall  be  appended  thereto  an  affidavit  of  the  committee  in 
the  form  prescribed  £by  section  twenty-aix  hundred  and  sixty-one 
of  this  act]  for  such  inventory  and  account  of  a  general  guaardiaai. 
Notice  of  the  application  for  settlement  of  such  accx)unt  shall  be 
given  in  such  manner  as  the  court  may  direct,  to  the  sureties  on 
the  official  bond  of  the  conunittee  or  the  legal  representatives  of 
such  sureties,  and  to  the  executor  or  administrator  of  the  decedent, 
if  any;  and,  if  there  be  no  executor  or  admiuisrtrator,  to 'the 
decedent's  husband  or  wife,  and  heirs  and  next  of  kin,  or  if  any 
of  those  person  shall  have  died,  to  his  executor  or  administrator. 
Such  account  shall  be  judicially  settled,  adjusted  and  determined 
and,  as  to  the  proofs  and  vouchers  in  support  thereof,  shall  be  sub- 
ject to  the  provisions  [of  article  one  of  title  five  of  cshapter  eighteen 
of  this  actj  with  respect  to  the  accounting  of  executors  and 
administrators.  (Code  of  Civil  Procedure,  §§  2344,  2660,  pt, 
2661,  pt.) 

§  70.  Foreign  committee.  Wliere  the  person  alleged  to  be 
incompetent  resides  without  the  state,  and  a  committee,  curator 
or  guardian  of  his  property,  by  whatever  name  such  officer  may  be 
designated,  has  been  duly  appointed  pursuant  to  the  laws  of 
any  other  state,  territory  or  country  where  he  resides,  the  court 
may,  in  its  discretion,  make  an  order  appointing  the  foreign  com- 
mittee, curator  or  guardian,  the  committee  of  all  or  of  a  particular 
portion  of  the  property  of  the  incompetent  person,  within  the 
state,  on  his  giving  such  security  for  the  discharge  of  his  trust 
as  the  court  thinks  proper.     (Code  of  Civil  Procedure,  §  232*6.) 

§  4.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  7  to  read  as  follows : 
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ARTICLE  7 

SUITS  IN  NAME  OF  ANOTHER 

Section  75.  Action  for  suing  in  name  of  another. 

76.  Action  by  person  whose  name  is  used. 

77.  Damages  in  such  action. 

§§75-77  §  75.  Action  for  suing  in  name  another.     If  a  person,  vex- 

atiously  or  maliciously,  in  the  name  of  another  but  without  the 
tatter's  consent,  or  in  the  name  of  an  unknown  person,  commences 
or  continues,  or  causes  to  be  commenced  or  continued,  an  action 
or  special  proceeding,  in  a  court  of  record  or  not  of  record,  or  a 
special  proceeding  before  a  judge  or  a  justice  of  the  peace;  or 
takes,  or  causes  to  be  taken,  any  proceeding,  in  the  course  of  an 
action  or  special  proceeding  in  such  a  court,  or  before  such  an 
officer,  either  before  or  after  judgment  or  other  final  determina- 
tion ;  an  action,  to  recover  damages  therefor,  may  be  maintained 
against  him,  by  the  adverse  party  to  the  action  or  special  proceed- 
ing; and  a  like  action  may  be  maintained  by  the  person,  if  any, 
whose  name  was  thus  used.  (Code  of  Civil  Procedure,  §  1900, 
pt.) 

§  76.  Action  by  person  whose  name  is  used.  An  action  specified 
in  the  preceding  section  [and  -a  like  action  J  may  Ik?  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  (Code  of 
Civil  Procedure,  §  1900,  pt.) 

§  77.  Damages  in  such  action.  In  an  action,  brought  by  the 
adverse  party,  as  prescribed  in  the  last  section,  the  plaintiff, 
if  he  recovers  [finalj  judgment,  is  entitled  to  recover  treble 
damages.  In  an  action,  brought  by  the  person  whose  name  was 
used,  as  prescribed  in  the  last  section,  the  plaintiif  is  entitled  to 
recover  his  actual  damages,  and  two  hundred  and  fifty  dollars  in 
addition  thereto.     (Code  of  Civil  Procedure,  §  1901.) 

§  5.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  8  to  read  as  follows: 
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ARTICLE  8 

CHANGE  OF  XAME 

Section  80.  Petition  for  change  of  name, 

81.  Contents  of  petition.   . 

82.  Noticedo  he  given. 

83.  Order. 

8Jf.  Effect  of  change  of  name. 

§  SO.  Petition  for  change  of  name.  A  petition  for  leave  to  §§  SO-S!) 
as.qiuie  another  name  may  be  made  bv  a  resident  of  the  state  to 
the  county  court  of  the  county  in  which  he  resides,  or,  if  he  resides 
in  the  city  of  Xew  York,  either  to  the  supreme  court,  or  to  the 
city  court  of  New  York.  The  petition  of  an  infant  shall  be  made 
bv  his  general  guardian,  or  by  the  guardian  of  his  person,  or  by 
his  next  friend.     (Code  of  Civil  Procedure,  §  2410.) 

§  81.  Contents  of  petition.  The  petition  must  be  in  writing, 
si^nv^d  by  the  petitioner  and  verified  in  like  manner  as  a  pleading 
in  a  court  of  record,  and  must  s]>ecifv  the  grounds  of  the  applica- 
tion, the  name,  age  and  residence  of  the  individual  whose  name 
is  j)roposed  to  be  changed  and  the  name  which  he  proposes  to 
assume.     (Code  of  Civil  Procedure,  §  2412.) 

§  82.  Notice  to  be  given.  If  the  petition  be  to  change  the  name 
of  an  infant,  aiid  is  made  by  the  infant's  next  friend,  notice  of  the 
time  and  place  when  and  where  the  petition  will  l>e  presented 
must  be  served  upon  the  father,  or  if  he  is  dead  or  cannot  be 
foimd,  upon  the  mother,  or  if  both  are  dead  or  cannot  be  found, 
upon  the  general  guardian  or  guardian  of  the  person  of  the  infant, 
in  like  manner  as  a  notice  of  a  motion  upon  an  attorney  in  an 
action,  unless  it  appears  to  the  satisfaction  of  the  court  that  the 
infant  has  no  father  or  mother,  or  that  both  reside  without  the 
state  or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with  notice 
or  require  notice  to  be  given  to  such  persons  and  in  such  manner 
as  the  court  things  proper.     (Code  of  Civil  Procedure,  §  2413.) 

§  S3.  Order.  If  the  court  to  which  the  petition  is  presented  is 
satisfied  thereby,  or  by  the  affidavit  and  certificate  presented  there- 
with, that  the  petition  is  true,  and  that  there  is  no  reasonable  objec- 
tion to  the  change  of  name  proposed,  and  if  the  petition  be  to. 
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^  ^  change  the  name  of  an  infant,  that  the  interests  of  the  infant  will 

be  substantially  promoted  by  the  change,  the  court  shall  make  aa 
order  authorizing  the  petitioner  to  assimie  the  name  proposed  on  a 
day  specified  therein,  not  less  than  thirty  days  after  the  entry  of 
the  order.  The  order  shall  be  dii'ected  to  be  entered  and  the  papers 
on  which  it  was  granted  to  be  iiled  within  ten  days  thereafter  m 
the  clerk's  office  of  the  county  in  which  the  petitioner  resides  if 
he  be  an  individual,  or  in  the  office  of  the  clerk  of  the  city  court 
of  Xew  York  if  the  order  be  made  bv  that  court.  Such  order  shall 
also  direct  the  publication,  within  ten  days  after  the  entry  thereof 
of  a  copy  thereof  in  a  designated  newspai)er,  in  the  county  in 
which  the  order  is  directed  to  be  entered,  at  least  once.  (Code  of 
CivU  Procedure,  §  2414.) 

§  84.  Effect  of  change  of  name.  If  the  order  shall  be  fully 
complied  with,  and  within  forty  days  after  the  making  of  the- 
order,  an  affidavit  of  the  publication  thereof  shall  be  filed  and 
recorded  in  the  office  in  which  the  order  is  entered,  and  in  each 
office  in  which  certified  copies  thereof  are  required  to  be  filed,  if. 
any,  the  petitioner  shall,  on  and  after  the  day  specified  for  that 
purpose  in  the  order,  be  known  by  the  name  which  is  thereby 
authorized  to  be  assumed,  and  by  no  other  name.  (Code  of  Civil 
Procedure,  §  2415.) 

§  6.   Such  chapter  is  hereby  amended  by  adding  thereto  a  new- 
article  to  be  Article  9,  to  read  as  follows: 

ARTICLE  9 
Habeas  Corpus  of  Certiorari  for  Detention 

Section     85.  Allowance  of  habeas  corpus  or  certiorari^ 

86.  Application  generally. 

87.  Application  by  people. 

88.  Contents  of  petition. 

89.  Penalty  for  refnsi^ig  writ. 

90.  Issuance  of  writ. 

91.  Fortn  of  habeas  cur  pus. 

92.  Form  of  certiorari. 

93.  ^Yhe7l  returnable. 

9Jf.  Technical  errors  in  writ. 

95.  Issuance  without  application. 

96.  Service  of  habeas  corpus  or  certiorari.. 

97.  Service  of  habeas  corpus  and  fees. 
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Secticn     98.  Obedience  to  writ  and  return. 
99,  Contents  of  return. 

100.  Production  of  prisoner. 

101,  Appearances. 

102,  Disobedience  to  writ, 

103.  Precept  Upon  disobedience. 
lOJf.  Assistance  in  execution. 

105.  Proceedings  on  return  of  habeas  corpus. 

106.  Remanding  prisoner. 

107.  Discharge  of  prisoner. 

108.  Irregidar  commitment. 

109.  Commitment  to  another  officer. 

110.  Custody  of  prisoner  pending  proceedings. 

111.  Notice, 

112.  Answer  to  return. 

113.  Sickness  of  priso7ier. 

llJf.  Certiorari  instead  of  habeas  corpus. 

115.  Final  discharge  of  prisoner. 

110.  Habeas  corpus  after  issuance  of  certiorari^ 

117.  Bail  on  certiorari. 

118.  .Discharge  of  prisoner  bailed. 

119.  Service  of  order  for  discharge. 

120.  Enforcement  of  discharge. 

121.  Reimprisonment. 

122.  Concealing  prisoners  to  avoid  writ. 
12 -J.  Warrant  for  production  of  prisoner. 

12Jf.  Execution  of  icarrant  for  production  of  prisoner. 

125.  Proceedings  to  punish  offender. 

126.  Appeals. 

127.  Appeal  by  people. 

128.  Bail  upon  appeal. 

129.  Form  of  bail  on  appeal: 

130.  Appeal  to  court  of  appeals. 

131.  Custody  of  prisoner  pending  bail. 

132.  Bail  valid  for  adjourned  term. 

133.  Penalty  for  refusing  copy  of  process. 
ISJ^.  Application  of  article. 

§  85.  Allowance   of   habeas   corpus   or   certiorari.    A   person    §  j{5 

imprisoned  or  restrained  in  his  lilx^rty,  within  the  state,  for  any   

cause,  or  upon  any  pretence,  is  entitled,  except  [in  one  of  the 
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8  86  r  ases  specified  in  the  next  section,J  a^  provided  in  this  section 

to  a  writ  of  habeas  coi*pus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  for  the  purpose  of  inquiring  into  the  cause  of  the 
imprisonment  or  restraint,  and,  in  a  case  prescribed  by  law,  of 
delivering  him  therefrom. 

A  person  is  not  entitled  to  either  of  the'writs  specified  in  [the 
last]  this  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  laws  of  the  United  States,  or  have  acquired  exclusive  juris- 
diction by  the  commencement  of  legal  proceedings  in  such  a 
court ; 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  the 
final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or  crimi- 
nal jurisdiction ;  or  the  final  order  of  such  a  tribunal,  made  in  a 
special  proceeding,  instituted  for  any  cause,  rxcri)t  to  punish  him 
for  a  contempt;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  fi 'lal  order. 

A  writ  of  habeas  corpus  may  be  issued  and  served  under  this 
section,  on  the  first  dav  of  the  week,  commonlv  called  Sunday; 
but  it  cannot  be  made  returnable  on  that  day.  (.Code  of  Civil 
Procedure,  §§  2015,  pt.,  2016.) 

§  SO.  Application  generally.  Application  for  the  writ  must 
be  made,  by  a  written  petition,  signed,  either  by  the  person  for 
whose  relief  it  is  intended,  or  by  some  person  in  his  behalf,  to 
either  of  the  following  courts  or  officers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial  dis- 

.trict  within  which  the  teim  is  held; 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  state; 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of 
the  supreme  court  at  chambers,  being  or  residing  within  the 
county,  or  city  where  the  prisoner  is  detained;  or,  if  there  is  no 
such  officer  within  that  city  or  county,  capable  of  acting,  or,  if  all 
those  who  are  capable  of  acting  and  authorized  to  grant  the  writ, 
are  absent,  or  have  refused  to  grant  it,  then  to  an  officer,  authorized 
to  perform  those  duties,  residing  in  an  adjoining  county. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  [of  the  last  section,J  without  the  coimty  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath  of 
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the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts   88  87-88 

which  authorize  him  to  act  as  therein  prescribed ;  and  if  a  judge 

in  tJiat  county,  authorized  to  grant  the  writ,  is  said  to  be  incapable 

of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 

If  such  proof  is  not  produced,  the  application  must  be  denied. 

(Code  of  Civil  Procedure,  §§  2017,  2018.) 

§  87.  Application  by  people.  Where  a  [StateJ  writ  of  habeas 
corpus  is  required,  in  an  action  or  special  proceeding,  civil  or 
criminal,  to  which  the  people  are  a  party,  or  in  which  they  are 
interested,  it  may  be  awarded  upon  the  application  of  the  attorney 
general,  or  of  the  district  attorney  having  charge  of  the  action  or 
special  proceeding;  and  the  indorsement  of  the  allowance  thereof 
must  state,  that  it  wavS  issued  upon  such  an  application.  (Code 
of  Civil  Procedure,  §  1993.) 

§  88.  Contents  of  petition.  The  petition  must  be  .verified  by 
the  oath  of  the  petitioner,  to  the  effect  that  he  believes  it  to  be  true ; 
and  must  state,  in  substance : 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  is 
imprisoned,  or  restrained  in  his  liberty ;  the  place  where,  unless  it 
is  unknown,  and  the  officer  or  person  by  whom,  he  is  so  imprisoned 
or  restrained,  naming  both  parties,  if  their  names  are  known,  and 
dp?5cribing  either  party,  whose  name  is  unknown ; 

2.  That  he  has  not  been  committed,  and  is  not  detained,  by 
virtue  of  any  judgment,  decree,  final  order,  or  process,  specified 
in  section  £201 6 J  85  of  this  [act]  chapter; 

o.  The  cause  or  pretence  of  the  imprisonment  or  restraint, 
according  to  the  best  knowledge  and  belief  of  the  petitioner ; 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate, 
a  copy  thereof  must  be  annexed  to  the  petition;  unless  the 
petitioner  avers,  either,  that  by  reason  of  the  removal  or  conceal- 
ment  of  the  prisoner  before  the  application,  a  demand  of  such  a 
copy  could  not  be  made,  or  that  such  a  demand  was  made,  and 
the  legal  fees  for  the  copy  were  tendered  to  the  officer  or  other 
[lerson,  having  the  prisoner  in  his  custody,  and  that  the  copy  was 
refused ; 

0.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists; 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  of 
habeas  corpus,  or  for  the  writ  of  certiorari.  (Code  of  Civil  Pro- 
mlure,  §  2019.) 
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§§  89-91  §  89.  Penalty  tor  retwrng  writ.    A  court  or  a  judge,  authorized 

to  grant  either  writ,  must  grant  it  without  delay,  wh«iever  a 
petition  therefor  is  presented,  as  prescribed  in  the  foregoing  sec- 
tions of  this  article,  unless  it  appears,  from  the  petition  itself,, 
or  the  documents  annexed  thereto,  that  the  petitioner  is  pro- 
hibited by  law  from  prosecuting  the  writ  For  a  violation  of 
this  section,  a  judge,  or,  if  the  application  was  made  to  a  court, 
each  member  of  the  court,  who  assents  to  the  violation,  forfeits 
to  the  prisoner  one  thousand  dollars,  to  be  recovered  by  an  action 
in  his  name,  or  in  the  name  of  the  petitioner-  to  his  use.  (Code 
of  Civil  Procedure,  §  2020.) 

§  90.  Issuance  of  writ.  A  [State]  writ  of  habeas  corpus  must 
be  issued  under  the  seal  of  the  court,  bv  which  it  is  awarded. 
Where  it  is  allowed  by  a  judge  out  of  court,  and  is  return- 
able before  a  court  of  record,  it  must  be  issued  under  the 
seal  of  the  court  before  which  it  is  returnable.  Where  it  is 
xetumable  before  a  judge  out  of  court,  or  before  a  body  or 
tribunal, '  other  than  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  supreme  court  Where  the  seal  of  the 
supreme  court  is  to  be  used,  as  prescribed  in  this  section,  it 
may  be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or 
wherein  it  is  returnable  .  [A  State]  T/ie  writ  must  be  issued  in 
behalf  of  the  people  of  the  state;  but  where  it  is  awarded  upon 
the  application  of  a  private  person,  it  must  show  that  it  wa^- 
issued  upon  the  relation  of  that  person.  The  officer  or  other  person, 
against  whom  the  writ  is  issued,  sliall  be  styled  tho  defendant 
therein. 

The  presiding  judge  of  a  court,  by  which  [a  StateJ  the  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as  the 
case  may  be,  must  sign  an  allowance  thereof  indorsed  thereupon, 
stating  the  date  of  the  allowance.  (Code  of  Civil  Procedure,  §§ 
1992,  1994,  1996.) 

§  91.  Torn  or  habeas  cnrpus.  The  writ  of  habeas  curpus, 
issued  as  prescribed  in  this  article,  must  be  substantially  in  the- 
following  form,  the  blanks  being  properly  filled  up: 

''  The  People  of  the  State  of  Xew  York, 
To  the  Sheriff  of,"  etc.  (or  ''  to  A.  B.") 

**  We  command  you,  that  you  have  the  body  of  C.  D.,  by  you 
imprisoned  and  det^iined,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 
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the  said  C.  D.  is  called  or  charged,  before ",  (^'  the  §§  92-^3 

^uppeme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held '',  or  "  E.  F.,  justice  of  the  supreme  court '',  or 

otherwise,  as  the  case  may  be)  "at on " 

(or  "  immediately  after  the  receipt  of  this  writ  ^',)  "  to  do  and 
receiye  what  shall  then  and  there  be  considered,  concerning  the 
said  C.  D.    And  have  vou  then  there  this  writ. 

'*  Witness, ,  one  of  the  justices  "  (or  "  judges  ") 

"  of  the  said  court ",  (or  "  county  judge  ",  or  otherwise,  as  the 

case  may  be,)   "  the day  of   ,  in  the 

year  [eighteen J  nineteen  hundred  and ".     (Code  of 

Civil  Procedure,  §2021.) 

§  92.  Form  of  certiorari.  The  writ  of  certiorari,  issued  as 
prescribed  in  this  article,  must  be  substantially  in  the  following 
fonn,  the  blanks  being  properly  filled  up: 

"  The  People  of  the  State  of  Xe\v  York, 
To  the  Sheriff  of,"  etc.  (or  "to  A.  B.'^) 

"  We  command  you,  that  you  certify  fully  and  at  large,  to 

",  ("  the  supreme  court,  at  a  special  term  or  tenn  of 

the  appellate  division  thereof,  to  be  held  ",  or  "  E,  F.,  justice  of  the 

supreme  court '',  or  otherwise,  as  the  case  may  be,)  "at , 

on ",  (or  "  immediately  after  the  receipt  of  this 

writ ",)  "  the  day  and  cause  of  the  imprisonment  of  C.  D.,  by  you 
detained,  as  it  is  said,  by  whatsoe\'er  name  the  said  C.  D.  is  called 
or  charged.    And  have  you  then  there  this  writ  ". 

"  W^itness, ,  one  of  the  justices  ",  (or  "  judges  ") 

**  of  the  said  court ",  (or  "  county  judge  ",  or  otherwise,  as  the 

-case  may  be,)  "  the day  of ,  in  the  year 

leighteenj  nmeteen  hundred  and ".     (Code  of  Civil 

Procedure,  §  2022.) 

§  93.  When  returnable.  Except  where  special  provision  is 
otherwise  made  in  this  [act,  a  StateJ  article  a  writ  of  habeas 
torpus  may  be^made  returnable  forthwith,  or  on  a  future  day  cer- 
tain, as  the  case  requires.  If  application  for  either  writ  is  made 
to  the  supreme  court,  or  to  a  justice  thereof,  in  a  county  other  than 
that  where  the  person  is  imprisoned  or  confined,  the  writ  may  be 
made  returnable,  in  its  or  his  discretion,  before  any  judge  author- 
ized to  grant  it,  in  the  county  of  the  imprisomnent  or  confinement, 
r Code  of  Civil  Procedure,  §'§  1998,  2023.) 
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§S  94-97  §  94.  Technical  crrore  in  writ.     The  writ  of  habeas  cori)Us  or 

the  writ  of  certiorari  shall  not  be  disobeyed,  for  any  defect  of 
form,  and  particularly  in  either  of  the  following  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner,  is  desig- 
nated, either  by  his  name  of  office,  if  he  has  one,  or  by  his  own 
name ;  or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed 
appellation.  Any  person  upon  whom  the  writ  is  served,  is  deemed 
to  be  the  person  to  whom  it  is  directed,  although  it  is  directed  to 
him  by  a  wrong  riame  or  description,  or  to  another  person ; 

2.  If  the  prisoner  directed  to  be  produced,  is  designated  by 
name,  or  otherwise  described  in  any  way,  so  as  to  be  identified  a^: 
the  person  intended.    (Code  of  Civil  Procedure,  §  2024.) 

§  95.  Issuance  without  application.  Where  a  justice  of  the 
supreme  court,  in  court  or  out  of  court,  has  evidence,  in  a  judicial 
proceeding  taken  before  him,  that  any  person  is  illegally  im- 
prisoned or  restrained  in  his  liberty,  within  the  state;  or  where 
any  other  judge,  authorized  by  this  article  to  grant  the  writs,  haa 
evidence,  in  like  manner,  that  any  person  is  thus  imprisoned  or 
restrained,  within  the  county  where  the  judge  resides;  he  must 
issue  a  writ  of  habeas  corpus  or  a  writ  of  certiorari ;  for  the  relief 
of  that  person,  although  no  application  therefor  has  been  made. 
(Code  of  Civil  Procedure,  §  2025.) 

§  96.  Service  of  habeas  corpus  or  certiorari.  A  writ  of  habeas 
corpus  or  of  certiorari,  issued  as  prescribed  in  this  article 
[second  or  article  third  of  this  title]  may  be  served  by  deliver- 
ing it  to  the  person  to  whom  it  is  directed.  If  he  cannot  be 
found,  with  due  diligence,  it  may  be  served  by  leaving  it, 
at  the  jail  or  other  place  in  which  the  prisoner  is  confined,  with 
any  under  officer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner. 

If  the  person,  upon  whom  the  writ  ought  to  be  served,  keeps  him- 
self concealed,  or  refuses  admittance  to  the  person  attempting  to 
serve  it,  it  may  be  served  by  affijcing  it  in  a  conspicuous  place,  ou 
the  outside,  either  of  his  dwelling  house,  or  of  the  place  where  the 
prisoner  is  confined.  In  that  case,  the  service  is  complete,  without 
tendering  the  fees  or  charges  for  bringing  up  the  prisoner.  (Code 
of  Civil  Procedure,  §  2003.) 

§  97.  Service  of  habeas  corpus  and  fees.  A  writ  of  habeas 
corpus   can   be   served   by    any   j)erson   of   the   age   of   twentv- 
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one  years  and  upwards.  Where  the  prisoner  is  in  custody  9  98 
of  a  sheriff,  coroner,  constable,  or  marshal,  the  service  is 
not  complete,  unless  the  person  serving  the  writ  tenders  to  the 
officer,  the  fees  allowed  by  law  for  bringing  up  the  prisoner,  and 
delivers  to  him  an  undertaking,  with  at  least  one  surety,  in  a  sum 
specified  therein,  to  the  effect,  that  the  surety  will  pay  the  charges 
of  carrying  back  the  prisoner,  if  he  shall  bo  remanded ;  and  that 
the  prisoner  will  not  escape  by  the  way,  either  in  going  to,  remain- 
ing at,  or  returning  from  the  place  to  which  he  is  to  be  taken.  The 
sum  so  specified  must  be,  at  least,  twice  the  smn  for  which  the  pris- 
oner is  detained,  if  he  is  detained  for  a  specific  sum  of  money ;  if 
not,  it  must  be  one  thousand  dollars.  A  court  or  a  judge,  allowing 
a  writ  of  habeas  corpus,  directed  to  any  person  other  than  a  sheriff, 
coroner,  constable,  or  marshal,  may,  in  its  or  his  discretion,  require 
the  applicant,  in  order  to  render  the  service  thereof  complete,  to 
pay  the  charges  of  bringing  up  the  prisoner.  In  that  case,  the 
amount  of  the  charges,  not  to  exceed  the  fees  allowed  by  law  to  a 
sheriff  for  a  similar  service,  must  be  specified  in  the  certificate 
allowinc^  the  writ.  This  [The  last  twoj  aection[s  arej  is  not 
applicable  to  a  case,  where  the  writ  is  allowed  upon  the  application 
of  the  attorney-general  or  a  district  attorney.  (Code  of  Civil 
Procedure,  §§  2000,  2001,  2002.) 

§  98.  Obedience  to  writ  and  return.  A  sheriff,  coroner,  con- 
stable, or  marshal,  upon  whom  complete  service  of  a  writ 
of  habeas  corpus  is  made,  as  prescribed  in  this  article,  must 
obey  and  make  return  to  the  writ,  according  to  the  exigency 
thereof,  whether  it  is  directed  to  him  or  not.  Any  other  person, 
upon  whom  such  a  writ  is  served,  having  the  custody  of  the 
individual  for  whose  benefit  it  was  issued,  must  obev  and  exe* 
cute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ.  A  person,  upon  whom 
a  writ  of  certiorari,  issued  as  prescribed  in  this  [titlej  article 
is  served,  must,  in  like  manner,  upon  payment  or  the  tender  of 
the  fees  allowed  by  law  for  making  a  return  to  the  writ,  and  for 
copying  the  warrant,  or  other  process  or  proceeding,  to  be  annexed 
thereto,  obey  and  return  the  writ,  according  to  the  exigency 
thereof.  Where  a  writ  of  habeas  corpus  is  returnable  on  a  day 
certain,  the  return  must  be  made  at  the  time  and  place  si>ecified 
therein.  Where  such  a  writ  is  returnable  forthwith,  at  a  place 
within  twenty  miles  of  the  place  of  service,  the  return  must  be 
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S§  99-101      made,  and  the  prisoner  must  be  produced,  within  twenty-four  hours 

after  service;  and  the  like  time  must  be  allowed,  for  each  additional 
twenty  miles.     (Code  of  Civil  Procedure,  §§  2004,  2005,  2006.) 

§  99.  Contents  of  return.  The  person  upon  whom  either  writ 
has  been  duly  served,  must  state,  plainly  and  unequivocally,  in 
his  return: 

•  1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custody,  or  under 
his  power  or  restraint,  the  person  for  whose  relief  the  writ  was 
issued ; 

2.  If  he  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or 
restraint,  setting  it  forth  at  length.  If  the  prisoner  is  detained  by 
virtue  of  a  mandate,  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  original  must  bo  produced,  and  exhibited  to  the  court  or  judge  ; 

3.  If  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
•custody  or  restraint  of  him  to  another,  the  return  must  conform  to 
the  return  required  by  the  seccMid  subdivision  of  this  section,  except 
that  the  substance  of  the  mandate  or  other  written  authority  ma_v 
lae  given,  if  the  original  is  no  longer  in  hia  hands;  and  that  the 
return  must  state  particularly  to  whom,  at  what  time,  for  what 
<5ause,  and  by  Tvhat  authority,  the  transfer  was  made. 

The  return  must  be  sigiied  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  officer,  and  makes  his  return  in  his  official 
<;apacity,  it  must  be  verified  by  his  oath.  (Code  of  Civil  Pro- 
o^dure,  §  2026.) 

§  100.  Production  of  prisoner.  The  perpon,  upon  whom  a  writ 
of  habeas  corpus  has  been  duly  served,  must  also  bring  up  the? 
hody  of  the  prisoner  in  his  custody,  according  to  the  command  of 
the  writ;  unless  he  states,  in  his  return,  that  the  prisoner  is  so 
sick  or  infirm,  that  the  production  of  him  would  endanger  his 
life  or  his  health.     (Code  of  Civil  Procedure,  §  2027.) 

§  101.  Appearances.  The  parties  to  a  special  proceeding,  insti- 
tuted by  [State]  writ  of  habeas  corpu^s  or  certiorari^  may  appeal? 
by  attorney,  with  like  effect  as  in  an  action  brought  in  the  suprenio 
court;  but  a  return  to  such  a  writ  must  be  made  under  the  hand 
of  the  defendant,  except  in  a  ease  where  it  is  otherwise  specially 
prescribed  by  law,  or  where  the  court  or  judge,  for  good  causes 
shown  by  affidavit,  otherwise  directs.    Where  the  attorney  general 
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or  the  district  attomev  does  not  appear  for  the  people,  the  attor-   88  102-105 
nev  for  the  relator  is  deemed  also  the  attorney  for  the  people. 
(Code  of  Civil  Procedure,  §  1995.) 

§  102.  Disobedience  to  writ.  Whore  a  person,  who  has  been  duly 
served  ^vith  either  writ,  refuses  or  neglects,  without  suiJieient  cause 
shown  by  him,  fully  to  o1h\v  it,  as  prescribed  in  [the  last  twoj 
sections  99  atid  100  of  this  chapter,  the  court  or  judge,  before 
which  or  w^honi  it  is  made  returnable,  upon  proof  of  the  due  service 
thereof,  must  forthwith  issue  a  warrant  of  attachment,  directed 
generally  to  the  sheriff  of  any  county  where  the  delinquent  may  be 
found,  or,  if  the  delinquent  is  a  sheriff  to  any  coroner  of  his  county^ 
or  to  a  particular  person  specially  appointed  to  execute  the  warrant, 
«ind  designated  therein ;  commanding  such  officer  or  other  person 
forthwith  to  apprehend  the  delinquent,  and  bring  him  before  the 
court  or  judge.  Upon  the  delinquent  being  so  brought  up,  an  order 
must  be  made,  committing  him  to  close  custody  in  the  jail  of  the. 
county  in  which  the  court  or  judge  is;  or,  if  he  is  a  sheriff,  in  the 
jail  of  a  county,  other  than  his  own,  designated  in  the  order;  and^ 
in  either  case,  without  being  allowed  the  liberties  of  the  jail.  The 
order  must  direct  that  he  stand  committed,  imtil  he  makes  return 
to  the  writ  and  complies  with  any  order,  which  may  be  made  by 
the  court  or  judge,  in  relation  to  the  person  for  whose  relief  the 
writ  was  issued.     (Code  of  Civil  Procedure,  §  2028.) 

§  103.  Precept  upon  disobedience.  The  court  or  judge  may  also^ 
in  its  or  his  discretion,  at  the  time  w^hen  the  warrant  of  attachment 
is  issued,  or  afterwards,  issue  a  precept  to  the  sheriff,  coroner,  or 
other  person,  to  whom  the  warrant  is  directe<l,  commanding  him 
forthwith  to  bring  before  the  court  or  judge  the  person  for  whose 
benefit  the  writ  was  granted,  who  must  thereafter  remain  in  the 
custody  of  the  officer  or  person  executing  the  precept,  until  dis- 
charged, bailed,  or  remanded,  as  the  court  or  judge  directs.  (Code 
of  Civil  Procedure,  §  2029.) 

§  104.  Assistance  in  execution.  The  sheriff,  coroner,  or  other 
person,  to  whom  a  warrant  of  attachment  or  preempt  is  directed, 
as  prescribed  in  either  of  the  last  two  sections,  may,  in  the  exe- 
cution thereof,  call  to  his  aid  the  power  of  the  county,  as  the 
sheriff  may  do,  in  the  execution  of  a  mandate  issued  from  a  couit 
of  record.    (Code  of  Civil  Procedure,  §  2030. ) 

§  105.  Proceedings  on  return  of  habeas  corpus.  The  ciurt  or 
judge,  before  which  or  whom  the  prisoner  is  brought  by  virtue  of 
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§§  106-107   a  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article,  must, 

immediately  after  the  return  of  the  writ,  examine  into  the  facts 
alleged  in  the  return,  and  into  the  cause  of  the  imprisonment  or 
restraint  of  the  prisoner ;  and  must  make  a  final  order  to  discharge 
him  therefrom,  if  no  lawful  cause  for  the  imprisonment  or 
restraint,  or  for  the  continuance  thereof,  is  shown;  whether  tlie 
same  was  upon  a  commitment  for  an  actual  or  supposed  criminal 
matter,  or  for  some  other  cause.  (Code  of  Civil  Procedure, 
§  2031.) 

§  106.  Eemanding  prisoner.  The  court  or  judge  must  forth- 
with make  a  final  order  to  remand  the  prisoner,  if  it  appears  that 
he  is  detained  in  custody  for  either  of  the  following  causes,  and 
that  the  time  for  which  he  may  l^ally  be  so  detained  has  not 
expired : 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of  the 
•United  States,  in  a  case  where  such  courts  or  judges  have  exclusive 
jurisdiction ; 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  jurisdiction ;  or  the  final  order  of  such 
a  tribunal,  made  in  a  special  proceeding,  instituted  for  any  cause, 
except  to  punish  him  for  a  contempt ;  or  by  virtue  of  an  execution 
or  other  process,  issued  upon  such  a  judgment,  decree,  or  final 
order ; 

3.  For  a  criminal  contempt,  defined  in  section  750  of  the 
judiciary  law,  and  specially  and  plainly  charged  in  a  conmiitment, 
made  by  a  court,  officer,  or  body,  having  authority  to  commit  for 
the  C4>ntempt  so  charged.     (Code  of  Civil  Procedure,  §  2032.) 

§  107.  Discharge  of  prisoner.  If  it  appears  upon  the  return, 
that  the  prisoner  is  in  custody  by  virtue  of  a  mandate  in  a  civil 
cause,  he  can  be  discharged,  only  in  one  of  the  following  cases : 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person ; 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  or  event,  which  has  taken  place  after- 
wards, the  prisoner  has  become  entitled  to  be  discharged ; 

3.  Where  the  mandate  is  defective  in  a  matter  of  substance  re- 
quired by  law,  rendering  it  void; 

4.  Where  the  mandate,  although  in  proper  form,  was  issued  in 
a  case  not  allowed  by  law ; 
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5.  Where  the  person,  having  the  custody  of  the  prisoner  under  §§  108-111 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him ; 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  [but  one, J  except  as  therein  stated.  (Code  of  Civil 
Procedure,  §§  2033,  2034.) 

§  108.  Irregrular  commitment.  If  it  appears  that  the  prisoner 
has  been  legally  committed  for  a  criminal  offense,  or  if  he  appears, 
by  the  testimony  offered  with  the  return,  or  upon  the  hearing 
thereof,  to  be  guilty  of  such  an  offense,  althought  the  commitment 
i.^  irregular,  the  court  or  judge,  before  which  or  whom  he  is  brought, 
must  forthwith  make  a  final  order,  to  discharge  him  upon  his  giv- 
ing bail,  if  the  case  is  bailable ;  or,  if  it  is  not  bailable,  to  remand 
him.  Where  bail  is  given  pursuant  to  an  order,  made  as  prescribed 
in  this  section,  the  proceedings  are  the  same  as  upon  the  return  to 
a  w-rit  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed.     (Code  of  Civil  Procedure,  §  2035.) 

^  109.  Commitment  to  another  officer.  Where  a  prisoner  is  not 
entitled  to  his  discharge,  and  is  not  bailed,  he  must  be  remanded 
to  the  custody,  or  placed  under  the  restraint,  from  which  he  was 
taken,  unless  the  person,  in  whose  custody  or  under  whose  restraint 
he  was,  is  not  lawfully  entitled  thereto ;  in  which  case,  the  order 
remanding  him  must  commit  him  to  the  custody  of  the  officer  or 
person  so  entitled.     (Code  of  Civil  Procoduro,  §  2036.) 

§  110.  Custody  of  prisoner  pending  proceedings.  Pending  the 
proceedings,  and  before  a  final  order  is  made  upon  the  return,  the 
court  or  judge,  before  which  or  whom  the  prisoher  is  brought,  may 
either  commit  him  to  the  custody  of  the  sheriff  of  the  county 
wherein  the  proceedings  are  pending,  or  place  him  in  such  care  or 
custody,  as  his  age  and  other  circumstances  require.  (Code  of 
Civil  Procedure,  §2037.) 

§  111.  Notice.  W^here  it  appears,  from  the  return  to  either  writ, 
that  the  prisoner  is  in  custody  by  virtue  of  a  mandate,  an  order  for 
his  discharge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing  has 
heen  adjourned,  as  the  case  may  be,  has  been  either  personally 
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§§  112*-!  14   served,  eigbt  days  previously,  or  given  in  such  other  manner,  and 

for  such  previous  length  of  time,  as  the  court  or  judge  prescribes, 
as  follows : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  continuing 
the  imprisonment  or  restraint,  or  his  attorney ; 

2.  In  every  other  case,  to  the  district  attorney  of  the  county* 
within  which  the  prisoner  was  detained,  at  the  time  when  the  writ 
was  served. 

For  the  purpose  of  an  api>cal,  the  person  to  whom  notice  i>' 
given,  as  prescribed  in  the  first  snlxlivision  of  this  section,  becomrs 
a  party  to  the  special  proceeding.  (C'ode  of  Civil  Procedure,  § 
2038.)' 

§  112.  Answer  to  return.  A  prisoner,  produced  upon  the  return 
of  a  writ  of  habeas  corpus  may,  under  oath,  deny  any 
material  allegation  of  the  return,  or  make  any  allegation  of 
fact,  showing  either  that  his  imprisonment  or  detention  is 
unlawful,  or  that  he  is  entitled  to  his  discharge.  Thereupon  the 
court  or  judge  must  proceed,  in  a  summary  way,  to  hear  tht^ 
evidence,  produced  in  support  of  or  against  the  imprisonment  or 
detention,  and  to  dispose  of  the  prisoner  as  the  justice  of  the  case 
requires.     (Code  of  Civil  Procedure,  §  2039.) 

§  113.  Sickness  of  prisoner.  Where  the  return  to  a  writ  of 
habeas  corpus  states  that  the  prisoner  is  so  sick  or  infirm,  that  the 
production  of  him  would  endanger  his  life  or  health,  and  the 
return  is  otherwise  sufficient,  the  court  or  judge,  if  satisfied  of 
the  truth  of  that  statement,  must  decide  upon  the  return,  and  dis- 
pose of  the  matter,  as  if  a  Avrit  of  certiorari  had  been  issued. 
(Code  of  Civil  Procedure,  §  2040.) 

§  114.  Certiorari  instead  of  habeas  corpus.  Where  an  appli- 
cation is  made  for  a  writ  of  habeas  corpus,  as  prescribed  in 
this  article,  and  it  appears  to  the  court  or  judge,  upon  thf 
petition  and  the  documents  annexed  thereto,  that  the  cause  or 
offense,  for  which  the  party  is  imprisoned  or  detained,  is  not 
bailable,  a  writ  of  certiorari  may  be  granted,  instead  of  a 
writ  of  babeas  corpus,  as  if  the  application  had  been  made  for  the 
former  w^rit.  UjKm  the  return  to  such  writ  of  certiorari,  the  court 
or  judge,  before  which  or  whom  it  is  returnable,  must  proceed  a^ 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the  proofs 
of  the  parties,  in  support  of  and  against  the  return.  (Code  of 
Civil  Procedure,  §§  2041,  2042.) 
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§  115.  linal  discharge   of  prisoner.     If  it  appears,  that   the   98  115-117 

prisoner  is  unlawfully  imprisoned  or  restrained  in  his  liberty, 
the  court  or  judge  must  make  a  final  order,  discharging  him 
forthwith.  If  it  appears  that  he  is  lawfully  imprisoned  oi* 
detained,  and  is  not  entitled  to  be  bailed,  the  court  or  judge  must 
make  a  final  order,  dismissing  the  proceedings. 

A  final  order  made  in  a  proceeding  brought  on  behalf  of  a  per^ 
^n  imprisoned  or  detained  in  any  of  the  state  hospitals  mentioned 
in  section  forty  of  the  insanity  law  or  in  the  ilatteawan  State  Hos- 
pital or  in  the  Dannemora  Hospital  for  Insane  Convicts,  shall  be 
conclusive  evidence,  upon  a  hearing  of  any  subsequent  proceeding 
invoh-ing  the  detention  of  the  same  person,  of  all  the  facts  deter- 
mined by  the  court,  unless  such  final  order  shall  otherwise  si)ecify. 
((^ode  of  Civil  Procedure,  §  2043.) 

§  116.  Habeas  corpus  after  issuance  of  certiorari.  Notwith- 
standing a  writ  of  certiorari  has  been  issued  or  returned,  as 
prescribed  in  this  article,  Ae  court  or  judge,  before  which  or 
iriiom  it  is  returnable,  may  issue  a  writ  of  habeas  corpus,  which 
is,  in  all  respecfte^  subject  to  the  foregoing  provisions  of  this 
article,  relating  to  the  latter  writ.  If  the  court  or  judge  refuses 
a  writ  of  certiorari,  or,  upon  the  return  thereof,  refuses  to  dis- 
rfiarge  the  |Hrisonw,  the  latter  may  claim,  and  is  entitled  to,  the 
writ  of  habeas  corpus,  as  prescribed  in  this  article.  (Code  of  Civil 
Procedure,  §  2044.) 

§  117.  Bail  an  certiorari.  If^  upoai  the  return  to  a  writ  of 
certiorari,  issued  as  prescribed  in  this  article,  it  appears,  that 
the  person  imprisoned  or  detained  is  entitled  to  be  bailed, 
the  coart  or  judge  must  make  a  final  order  fixing  the  sum 
in  which  he  is  to  be  admitted  to  bail;  specifying  the  court, 
and  the  term  thereof,  at  which  he  is  required  to  appear, 
and  directing  his  discharge,  upon  bail  being  given  accordingly, 
as  required  by  law.  If  suflScient  bail  is  immediately  offered, 
the  court  or  judge  must  take  it ;  otherwise,  bail  may  be  given  after- 
wards, as  prescribed  in  [the  nextj  this  Beeimn,  Upon  the  produce 
tion  of  the  order,  or,  if  it  was  made  by  a  court,  of  a  certified  copy 
thereof,  to  a  justice  of  the  supreme  court,  or  to  the  county  judge 
or  special  county  judge  of  the  county,  where  the  prisoner  is  de- 
tained, the  judge  must  take  the  recognizance  of  the  prisoner,  with 
two  sureties,  in  the  siun  so  fixed,  conditioned  for  the  appearance  of 
the  prisoner,  as  prescribed  in  the  order.  Each  person,  offering 
himself  as  a  surety,  must  show,  by  his  oath,  to  the  satisfaction  of 
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fi§  llS-121    the  judge,  that  he  is  a  householder  in  the  county,  and  worth  twice 

the  sum  in  which  he  is  required  to  be  bound,  over  and  above  all 
demands  against  him.  It  is  not  necessary  that  the  prisoner  should 
appear  in  person  before  the  judge,  to  acknowledge  the  recogniz- 
ance; but  it  may  be  acknowledged  by  the  prisoner,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county.  (Code  of 
Civil  Procedure,  ^§  2045,  2046.) 

§  118.  Discharge  of  priBoncr  bailed.  The  judge  must  immediately 
file  the  recognizance  with  the  cler]^  of  the  court,  before  which  the 
prisoner  is  bound  to  appear.  He  must  also  make  a  certificate 
upon  the  order,  or  the  certified  copy  tliereof,  to  the  effect  that  it 
has  been  complied  with.  Upon  production  of  the  certificate,  the 
prisoner  is  entitled  to  his  discharge  from  imprisonment,  for  any 
cause  stated  in  the  return  to  the  certiorari.  (Code  of  Civil  Pro- 
cedure, §  2047.) 

§  119.  Service  of  order  for  discharge.  The  writ  of  discharge  is 
abolished.  A  final  order  to  discharge  a  prisoner,  made  as 
prescribed  in  this  article,  may  be  served  in  like  manner  aj^  an 
injunction  order,  and  when  so  served,  it  may  be  enforced  in 
the  same  manner  as  a  final  judgment  in  a  civil  action,  except 
where  special  provision  for  its  enforcement  is  otherwise  made. 
£in  this  act.  J  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of 
the  certificate,  or  other  proof  prescribed  by  law,  showing  that  bail 
has  been  given,  as  required  thereby.  (Code  of  Civil  Procedure, 
§  2048.) 

§  120.  Enforcement  of  discharge.  Obedience  to  a  final  onler 
to  discharge  a  prisoner,  made  as  prescribed  in  this  article,  may 
be  enforced  by  the  court  which,  or  the  judge  who,  made  the  same, 
by  attachment',  as  for  a  neglect  to  make  a  return  to  a  writ  o+* 
habeas  corpus,  and  with  like  effect.  A  person  guilty  of  fi»uch 
disobedience  forfeits,  to  the  prisoner  aggrieved,  one  thousand  twn 
hundred  and  fifty  dollars,  in  addition  to  the  damages  which  tin 
latter  sustains.     (Code  of  Civil  Procedure,  §  2049.) 

§  121.  Reimprisonment.  A  prisoner,  who  has  been  discharged 
by  a  final  order,  made  upon  a  writ  of  habeas  corpus  or  certiorari, 
issued  as  prescribed  in  this  article,  shall  not  be  again  imprisoned, 
restrained,  or  kept  in  custody,  for  the  same  cause.  But  it  is  not 
deemed  to  be  the  same  cause,  in  either  of  the  following  cases: 
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1.  Where  he  has  been  discharged  from  a  commitment  on  a  crim     §  122 

inal  charge ;  and  is  afterwards  committed  for  the  same  offense,  hv  

the  lawful  order  or  other  mandate  of  the  court,  wherein  he  was 
bound  by  recognizance  to  appear,  or  in  which  he  has  been  indicted 

or  convicted  for  the  same  offense  j 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  defect 
of  proof,  or  for  a  material  defect  in  the  commitmait ;  and  is  after- 
wards arrested  on  sufficient  proof,  and  committed  by  a  lawful 
mandate,  for  the  same  offense ; 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  is  afterwards  impris- 
oned, by  virtue  of  a  lawful  judgment,  final  order,  or  other  man- 
date, for  the  same  cause  of  action ; 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding  from  imprisonment  bv  virtue  of  an  order  of  arrest; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  tho 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of  a 
judgment,  order,  or  other  mandate,  or  otherwise,  knowingly  vio- 
lates, causes  to  be  violated,  or  assists  in  the  violation  of,  [the  last  J 
this  section,  he,  or  if  the  act  or  omission  was  that  of  the  court, 
each  member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is 
also  guilty  of  a  misdemeanor ;  and,  upon  conviction  therof ,  shall 
be  punished  by  fine,  not  exceeding  one  thousand  dollars,  or  by 
imprisonment,  not  exceeding  six  months,  or  by  both,  in  the  discre- 
tion of  the  court.     (Code  of  Civil  Procedure,  §§  2050,  2051.^ 

§  122.  Concealing  prisoner  to  avoid  writ.  Any  one,  having 
in  his  custody,  or  under  his  power,  a  person  entitled  to  a  writ 
of  habeas  corpus  or  a  writ  of  certiorari,  as  prescribed  in  this 
article,  or  a  person  for  whose  relief  a  writ  of  habeas  corpus 
or  a  writ  of  certiorari  has  been  duly  issued,  as  prescribed  in 
this  article,  who,  with  intent  to  elude  the  service  of  the  writ, 
or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to  the 
custody,  or  places  him  under  the  power  or  control,  of  another,  or 
conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty  of 
a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  specified  in  the  last  section.     A  person  who  knowingly  assist' 
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§§  123-126    in  the  violation  of  [the  hist  J  thi^  section,  is  guiltj  of  a  misde- 
'  meanor ;  and,  uj)on  conviction  thereof,  shall  he  punished  as  speci- 

fied in  [the  last  J  thu^  section,  [but  one.]  *  (Code  of  Civil  Pro- 
cedure, §§  2052,  2053.) 

§  123.  Warrant  for  production  of  prisoner.  Where  it  appears, 
by  proof  satisfactory  to  a  court  or  judge,  authorized  to  grant 
either  writ  that  a  person  is  held  in  unlawful  confinemp»nt  or 
custody,  and  that  there  is  good  reason  to  believe  that  he  will 
be  carried  out  of  the  state,  or  suffer  irreparable  injury,  before 
he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari ;  the  court  or  judge  must  issue  a  warrant,  reciting 
the  facts,  directed  to  a  particular  sheriff,  or  generally  to  any 
sheriff  or  constable,  or  to  a  person  specially  designated  tlierein; 
and  commanding  him  to  take,  and  forthwith  to  bring  before  the 
court  or  judge,  the  prisoner,  to  be  dealt  with  according  to  law..  If 
the  warrant  is  issued  bv  a  court,  it  must  be  under  the  seal  thereof: 
if  by  a  judge,  it  must  be  under  his  hand.  Where  the  proof,  speci- 
fied in  [the  lastj  this  section,  is  also  sufficient  to  justify  an  arrest 
of  the  person  having  the  prisoner  in  his  custody,  as  for  a  criminal 
offense,  committed  in  taking  or  detaining  him,  the  warrant  must 
also  contain  a  direct  iou  to  arrest  that  person  for  the  offense. 
(Code  of  Civil  Procedure,  §§  2054,  2055.) 

§  124.  Execution  of  warrant  for  production  of  prisoner.     The 

officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
and  also,  if  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the 
person  detaining  the  prisoner  must  make  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  instance.  (Code  of  Civil 
Procedure,  §  2056.) 

§  125.  Proceedings  to  punish  offender.  Tf  the  person,  having  the 
prisoner  in  his  custody,  is  brought  before  the  court  or  judge,  as 
for  a  criminal  offense,  he  is  entitled  to  be  examined,  and  must  be 
committed,  bailed  or  discharged,  by  the  court  or  judge,  as  in  any 
other  criminal  CiTse  of  the  same  nature.  (Code  of  Civil  Procedure, 
§  2057.) 

§  126.  Appeals.  An  appeal  may  be  taken  from  an  order  refusing 
to  grant  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  pre- 
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scribed  in  this  article^  or  from  a  final  order^  made  upon  the  return  §g  127-13(1 

of  such  a  writ,  to  discbarge  or  remand  a  prisoner,  or  to  dismiss  the  '■ 

proceedings.    Where  a  final  order  is  made,  to  discharge  a  prisoner, 

upon  his  giving  bail,  an  appeal  therefruni  may  be  taken,  before 

bail  ia  given ;  but  where  the  appeal  is  taken  bj  the  people,  the  dis- 

diarge  of  the  prisoner  upon  bail  shall  not  be  sta^'ed  thereby.    An 

appeal  does  not  lie,  from  an  order  of  the  court  oar  judge,  before 

which  or  whom,  the  writ  is  made  returnable,  except  as  preecribed 

in  this  section.    (Code  of  Civil  Proeedure,  §  2058..) 

§  127.  Appeal  by  people.  An  appeal  from  a  final  order,  dis- 
charging a  prisoner  committed  upon  a  criminal  aficnsaiion,  or 
from  the  affirmanee  of  such  an  order  may  be  taken^  in  the  name  of 
the  people,  by  the  attomey^eneral  or  the  district  attorney.  (Code 
of  Civil  Procedure^  |  2059.) 

§  128.  Bail  upon  appeal.  Where  a  prisoner,  who  stands  charged, 
upon  a  crrminal  accusation,  with  a  bailable  offense,  has  per- 
fected, or  intends  to  take,  an  appeal  from  a  final  order  dismissing 
the  proceedings,  remanding  him,  or  otherwise  refusing  to  dis- 
charge him,  made  as  prescribed  in  this  article,  the  court  or  judge,, 
upon  kia  application,  either  before  or  after  the  final  order,  must, 
upon  such  notice  to  the  district  attorney  as  the  court  or  judge 
thinks  prc^r,  make  an  order,  fixing  the  sum  in  which  the  appli- 
cant shall  be  adnkitted  to  bail,  pending  the  appeal ;  and  thereupon, 
when  bis  appeal  is  perfected,  he  must  be  admitted  to  bail  accord- 
ingly.    (Code  of  Civil  Procedure,  §  2060.) 


§  129.  F«nn  erf  bail  on  appeaL  The  reeognizanee  for  that  par- 
pose  mnst  be  oondilioned,  that  the  prisoner  will  appear,  at  a 
term  of  the  appellate  division  of  the  suprem*  court  to  be  held 
at  a  time  and  place  deftignate<I  in  the  order,,  and  abide  by  and 
perform  the  judgment  or  order  of  the  appellate  court.  It  must 
be  taken  and  approved  by  a  justice  of  the  supreme  court,  or  by 
the  court  or  judge  from  whose  ordt^r  the  appeal  is  taken,  or  by 
the  county  judge  of  the  county  in  which  the  order  is  made.  In 
all  other  respects,  the  proceedings  are  the  same  as  pppscribed  in 
this  article,  \\'here  it  appears,  up(m  the  retnm  of  a  writ  of  cer- 
tiorari, that  the  prisoner  is  entitled  to  be  admitted  to  bail.  (Code 
of  Civil  Procedure,  §  2061.) 

§  130.  Appeal  to  eonrt  of  appeals.  Where  a  prisoner,  who 
stands  charged  with  an  offense,  specified  in  the  last  section,  has 

6 
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131-133  perfected  an  appeal,  to  the  court  of  appeals,  from  a  final  order 
of  the  supreme  court,  affirming  an  order  refusiug  his  discharge, 
or  reversing  aji  order  granting  his  discharge;  the  court,  from 
whose  order  the  appeal  is  taken,  or  a  judge  thereof,  must,  upon 
his  application,  admit  him  to  bail,  as  prescribed  in  the  last  sec- 
tion ;  except  that  the  recognizance  must  be  conditioned  to  appear, 
at  a  term  of  the  appellate  division  of  the  supreme  court  from 
which  the  appeal  is  taken,  to  abide  by  and  perfoim  its  judgment 
or  order,  made  after  the  determination  of  the  appeal.  (Code  of 
Civil  Procedure,  §  2062.) 

§  131.  Custody  of  prisoner  pending  bail.  Where  the  sum,  in 
which  a  prisoner  shall  be  admitted  to  bail,  has  been  fixed,  as  pre- 
scribed in  either  of  the  last  two  sections,  he  must  remain  in  the 
custody  of  the  sheriff  of  the  county  in  which  he  then  is,  until 
he  is  admitted  to  bail,  as  therein  prescribed;  or  if  he  does  not 
give  the  requisite  bail,  until  the  time  to  appeal  has  expired 
or  the  appeal  is  disposed  of,  and  the  further  direction  of  the  court, 
made  thereupon.     (Code  of  Civil  Procedure,  §  2063.) 

§  132.  Bail  valid  for  adjourned  terms.  Where  no  order  or  other 
direction  of  the  court,  relating  to  the  disposition  of  the  prisoner, 
is  made  at  the  term  specified  in  a  recognizance,  given  as  pro- 
scribed in  [section  2061  or  section  2062  of]  sections  129  and  ISO 
of  this  [act,J  chapter  the  matter  is  deemed  adjourned,  withcrut 
an  order  to  that  effect,  to  the  next  term  of  the  appellate  divisfioii 
of  the  supreme  court,  to  be  held  in  the  same  department;  and 
thereafter  to  each  successive  term,  until  such  an  order  or  direc- 
tion is  made.  The  prisoner  is  bound  to  attend  at  each  successive 
term  of  the  appellate  division ;  and  the  recognizance  is  valid  for 
his  attendance  according,  without  any  notice  or  other  formal  pro- 
ceedings.    (Code  of  Civil  Procedure,  §  2064.) 

§  133.  Penalty  for  refusing  copy  of  process.  An  officer  or 
other  person,  who  detains  any  one  by  virtue  of  a  mandate,  c^r 
other  written  authority,  must,  upon  reasonable  demand,  and 
tender  of  his  fees,  deliver  a  copy  thereof  to  any  person  who 
applies  therefor,  for  the  purpose  of  procuring  a  writ  of  habeas 
corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If  ho 
knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to  the 
prisoner.     (Code  of  Civil  Procedure,  §  2065.) 
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§  134.  Application  of  article.  Except  as  otherwise  expressly  ft  134 
prescribed  by  statute,  the  provisions  of  this  article  apply  to  and 
regulate  the  proceedings  upon  every  common  law  or  statutory- 
writ  of  habeas  corpus,  as  far  as  they  are  applicable;  and  the 
authority  of  a  court  or  a  judge,  to  grant  such  a  writ,  or  to  proceed 
thereupon,  by  statute  or  the  common  law,  must  be  exercised  in 
conformity  to  this  article,  in  any  case  therein  provided  for.  (Code 
of  Civil  Procedure,  §  2006. ) 

§  7.  Sections  twenty,  twenty-one,  twenty-three,  twenty-four, 
twenty-five  and  twenty-six  of  such  chapter  are  hereby  repealed. 

§  8.  Article  six  of  such  chapter  is  hereby  renumbered  so  as  to 
read  Article  10  and  sections  sixty  and  sixtv-one  are  hereby  re 
numbered  to  read  sections  one  hundred  and  fortv  and  one  bun- 
dred  and  forty-one,  respectively. 

§  9.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 


CODE  OF  CRIMINAL  PROCEDURE 


(Provisions  from  the  Code  of  Civil  Procedure  including  the  l^s- 
lation  of  1918,  assigned  tc  the  Code  of  Criminal  Procedure.) 

[165] 


.  ♦ 


Code  of  Criminal  Procedure 


AX  ACT  to  amend  the  code  of  criminal  procedure  in  relation  to 
changes  in  the  comjwsition  of  the  court,  the  production  of  civil 
prisoners,  testimony  taken  in  civil  actions  and  preferences  of 
criminal  actions. 

The  People  of  the  State  of  Neic  York,  represented  in  Senate, 
and  Assembly,  do  enact  as  follows: 

Section  1.  The  code  of  criminal  procedure  is  hereby  amended 
l\v  adding  thereto  the  following  new  sections: 

S  lOd.  Change  in  composition  of  conrt.     A  criminal  action  or  §§  lOd- 
^pecial  proceeding  in  a  court  of  record,  is  not  discontinued  by  a  393b 
vacancy  or  change  in  the  judges  of  the  court,  or  by  the  re-election 
or  re-appointment  of  a  judge;  but  it  must  be  continued,  heard  and 
determined,  by  the  court,  as  constituted  at  the  time  of  the  hear- 
ing or  determination.     (Code  of  Civil  Procedure,  §  25,  pt.) 

§  312a.  Production  of  civil  prisoner.  Where  a  person,  who  has 
been  indicted  for  a  criminal  offense,  is  held  by  a  sheriff,  by  virtue 
of  a  mandate  in  a  civil  action  or  special  proceeding,  the  court, 
in  which  the  indictment  is  pending,  may  make  an  order,  requir- 
ing the  sheriff  to  bring  him  before  the  court;  whereupon  the 
court  may  make  such  disposition  of  the  prisoner,  as  to  it  seems 
proper.  [The  sheriff's  fees  and  expenses,  in  so  doing,  are  a 
county  charge  of  the  county  wherein  the  court  is  sitting.]  (Code 
of  Civil  Procedure,  §  156,  pt.) 

§  393b.  Testimony  in  civil  action.  In  an  action  agai^ist  persons 
acting  as  a  corporation  witho^tt  authority  or  against  a  foreign  cor- 
poration, an  ansxrer  given  by  a  witness  after  his  protest  on  the 
ground  thai  such  evidence,  will  teiid  to  incriminate  him  [but 
such  answer  J  cannot  be  used  as  evidence  against  the  person  so 
answering,  in  a  criminal  action  or  criminal  proceeding.  (Code 
of  Civil  Procedure,  §  1955  pt.) 

[167] 
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^  ^^^  §  541a.  Preference.    A  criminal  action,  including  an  appeal  or 

other  proceeding  in  a  criminal  cause,  is  entitled,  under  the  direc- 
tion of  the  court,  to  prefewnce  in  the  trial  or  hearing  thereof,  over 
all  civil  actions  and  special  proceedings^,  except  as  prescribed  in 
the  last  section.]  except  a  trial,  motion,  appeal  or  hearing  in  an 
action  by  the  people  for  misappropriation,  (Code  of  Civil  Pro- 
cedure, §  790.) 

I  2.  This  4uet  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 


COSTS,  FEES,  DISBURSEMENTS  AND 

INTEREST  LAW 


(Provisions  from  the  code  of  civil  procedure  relating  to  costs,  fees, 

dijjburseiiients  and  interest  including  the  legislation  of  1J)18, 

arranged   alphabetically  in  a  new  consolidated  law.) 


[169] 


Costs,  Fees,  Disbursements  and   Interest  Law 


AX  ACT  relating  to  the  costs,  fees,  disbursements  and  interest  in 
actions  and  special  proceedings,  constituting  chapter  15a  of  the 
consolidated  laws. 

The  People  of  the  State  of  Sew  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

(4IAPTER  15A  OF  THE  CONSOLIDATED  LAWS 
Costs,  Fees,  Disbtrskments  and  Interest  Law 

Article    1.  Short  title  (§1). 

2.  General  provisions  (§§  2-13). 

3.  Additional  allowance  (§§14-17). 

4.  Additional  defendant  (§  18.) 

5.  Adjournment  (§  19). 

6.  After  notice  of  and  before  trial  (§  20). 

7.  Appeal  (§§  21-29). 

8.  Arrest  (§  30). 

9.  Assault  (§31). 

10.  Assessment  of  damages  (§  32). 

11.  Attachment  (§33). 

12.  Attorney's  liability  for  costs  (§34). 

13.  Battery* (§  35). 

14.  Before  notice  of  trial  (§  36). 

15.  Bond  or  undertaking  (§  37). 

16.  Clerk  of  court  (§§  38-30). 

17.  Consolidation  of  actions  (§  40). 

18.  Constable  and  deputy  sheriff  (§  41). 

19.  Coroner  (§42). 

20.  Corporations  (§43). 

21.  County  clerk's  fees  (§§  44-45). 

22.  County  treasurer's  fees  (§  46). 

23.  Criminal  conversation  (§  47.) 

24.  Deposition  (§48). 

25.  Disbursements  (§§  40-51). 

[171] 
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Article  2<>.  Digclosure  of  documents  (§  52). 

27.  Discovery  of  assets  (S$§  53-54). 

28»  DiflcretiouftTv  costs-  (§§  55'-50). 

29.  Dower  (§60). 

30.  False  imprisonment  (§  61). 

31.  Fine  (§  62). 

32.  Frivolous  pleading  (§  63). 

33.  Guardian  ad  litem  (§§  64-65). 

34.  Increased  costs  (§§  66-68). 

35.  Infant  (§§  60-70). 

36.  Injunction  (§  71). 

37.  Interest  (§§  72-73). 

38.  Interrogatories  (§  74). 

39.  Juror's  fees  (§§  75-81). 

40.  Libel'  (§82). 

41.  ^lalicioiis  prosecution  (§  83). 

42.  Motion  (§§  84-88). 

43.  Municipal  corj^oration  (§  89). 

44.  Xew  trial  (§S  90-91). 

45.  Of  course  (§§  92^93). 

46.  Penalty  (§  94). 

47.  People  (g§  95-97). 

48.  Poor  person  (§98). 

49.  Printer's  fees  (§  99). 

50.  Production  of  life  tenant  (§  100). 

51.  Receiver's  commissions  (§  101). 

52.  Recovery  of  chattel  (§  102). 

53.  Recovery  of  real  property  (§  103). 

54.  Referee's  fees  (§§  104-105). 

55.  Register's  and  recording  officer^^s  fees  (§§  106-107) 

56.  Retaxation  (§§  108-109). 

57.  Supervisor  or  school  officer  (§  110). 

58.  Security  for  costs  (g§  111-122). 

59.  Seduction  (§  123). 

60.  Service  of  papers  (§  124). 

61.  Settlement  of  action   (§  125). 
()2.  Severaup?  of  actijoa  (§  126). 

63.  Sheriff's  fees  (§§  127-129). 

64.  Slander  (§130). 

6r).  Sprcial  proceedings  (§  131). 

66.  Stay  for  nonpayment  (^  132). 
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Article  07.   Stenographers  fees  (§  133). 

H"8.    •Siibmissiari  of  controvarg\'  (§  134). 

09.  Substituted  parties  (§  135). 

70.  Taxation  (§§  130^140). 

71.  Term  fee  (§§  141-143). 

72.  Trial  fee  (§§  144-145). 

73.  Trustee  (§§  146-147). 

74.  Witness  fe^s  (§§148-io0>. 

75.  Conistruction  and  effect  (;§§  151-154  j. 

ARTICLE  1 

SirORT  TlTL'E 

Section  1.  Short  title. 

^  1.  This  chapter  shall  be  known  as  the "^*  Costs,  TFees,  Efisburse-   88  !-2 
meuts  and  Interest  Law.'' 

ARTICLE  2 
General  Phovisioxs 

Section  ^.  Amount^of  costs  to  be  prescribed  in  ithis  chapter. 

3.  Costs   where    plaintiff  .and   defendant  .-recover   upon 

separate  issues. 

4.  Costs  against  defendant  .not  originally  summoned. 

5.  Limitation    where    plaintiff    does    not    recover    fifty 

dollars. 

6.  Action  brought  in  supreme  court   instead  of  county 

court  of  Albany. 

t/ 

7.  Action  brought  in  supreme  court   instead  of  county 

court  of  Kings. 

8.  Actions  in  New  York  Citv. 

9.  Actions  brought  in  «upr«ne»ootirt  instead  of  city  court 

of  3f  ew  York. 

10.  A(5tionB  brought  in  supreme  ctoxtvt  unrtead  :of  cDim^ 

court  of  Renseelaer. 

11.  Costs  where  several  actions  brought  instead  of  one. 

12.  L'nreasonable  defense  after  notice  of  no, personal  claim. 

13.  Transferee  of  claims  liable  for  costs. 

§  2.  Amount  erf  costs  to  be  as  'preffcribefl  in  this  xShapttv,    Unlefls 
otherwise  specially  provided  fhe  costs,  fees,  disbursements  and 


174  Coxsoi.iDATKi)  Laws 

8§  3-6  interest  allowed  in  actions  and  special  proceedings  shall  be  at  the 

jiniounts  prescribed  in  this  [act J  chapter.  (Code  of  Civil  Pro- 
cedure, §  3251,  pt.) 

§  8.  Costs  where  plaintiff  and  defendant  recover  upon  separate 
issues.  Ill  an  action  [specified  in  section  3228  of  this  act,J  in 
which  the  plaintiff  is  entitled  to  costs  of  course  wherein  the  com- 
plaint sets  forth  separately  two  or  more  causes  of  action,  upon 
which  issues  of  fact  are  joined,  if  the  plaintiff  recovers  upon  one 
or  more  of  the  issues,  and  the  defendant  upon  the  other  or  others, 
each  party  is  entitled  to  costs  against  the  adverse  partv%  unless  it 
is  certified  that  the  substantial  cause  of  action  was  the  same  Upon 
each  issue;  in  which  case,  the  plaintiff  only  is  entitled  to  costs. 
Costs,  to  which  a  party  is  so  entitled,  must  be  included  in  the 
[finalj  judgment,  by  adding  them  to,  or  offsetting  them  against, 
the  sum  awarded  to  the  prevailing  party ;  or  otherwise,  as  the  case 
requires.  But  this  section  does  not  entitle  a  plaintiff  to  costs, 
in  a  case  [specified  in  subdi^'^sion  fourth  of  section  3228  of  this 
act,  where  he  is  not  entitled  to  costs  as  prescribed  in  that  sub- 
division.J  irhere  he  would  not  otherwise  he  entiiled  to  costs. 
((We  of  Civil  Procedure,  §  3234.) 

§  4.     Costs  against  defendant  not  originally  summoned.    /71  an 

action  hrought  hy  a  judgment  creditor,  against  one  or  more  joint 
debtors  not  summoned  in  the  original  action  to  procure  a  judg- 
ment charging  their  property  with  the  sum  remaining  unpaid 
upon  the  original  judgment,  costs  must  be  awarded,  as  if  the 
action  was  brought  upon  the  original  contract,  and  the  sum  so 
remaining  unpaid  had  l)een  recovered  therein.  (Code  of  Civil 
Procedure,  §  1941,  ])t.) 

§  5.  Limitation  where  plaintiff  does  not  recover  fifty  dollars. 
^Yhere  the  action  is  one  in  %chi<:h  the  complaint  demands  judg- 
ment for  a  sum  of  money  only  other  thmi  an  action  specified  in 
section  92  of  this  chapter  the  plaintiff  is  not  entitled  to  costs 
[under  this  sulnlivisionj  unless  he  recovers  the  sum  of  fifty  dol- 
lars or  more.     (Code  of  Civil  Procedure,  §  3228,  subd.  4  pt.) 

§  0.  Action  brought  in  supreme  court  instead  of  county  court  of 
Albany.  In  all  actions  hereafter  originally  brought  in  the  supreme 
couii,  triable  in  tlie  county  of  Albany,  and  in  which  the  defend- 
ant is  a  resident  of  the  county  of  Albany,  which  could  have  been 
brought,  except  for  the  amount  claimed  therein,  in  the  couutv 
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court  of  the  county  of  Albany,  the  plaintiff  shall  recover  no  costs   8§  7-9 
or  disbursements  unless  he  shall  recover  five  hundred  dollars  or 
more.     (Code  of  Civil  Procedure,  §  3228,  subd.  5  pt.) 

§  7.  Action  brought  in  supreme  court  instead  of  county  court  of 
Kings.  In  all  actions  hereafter  brought  in  the  supreme  court, 
triable  in  the  county  of  Kings,  which  could  have  been  brought, 
except  for  the  amount  claimed  therein,  in  the  county  court  of 
Kings  county,  and  in  which  the  defendant  shall  have  been  served 
with  process  within  the  county  of  Kings,  the  plaintiff  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  five 
hundred  dollars  or  more.  (Code  of  Civil  Procedure,  §  3228, 
gubd.  5  pt.) 

§  8.  Actions  in  Hew  York  city.  In  all  actions  hereafter  brought 
in  the  supreme  court,  triable  in  the  counties  of  Bronx  and  Queens, 
and  in  which  the  defendant  is  a  resident  of  the  county  where  the 
action  is  brought,  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  county  court  of  the  counties  of 
Bronx  and  Queens,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  five  hundred  dollars  or  more. 
In  all  actions  hereafter  brought,  triable  in  the  supreme  court  or 
county  court  of  a  county  contained  wholly  within  a  city  of  the 
first  class  or  in  the  citv  court  of  the  citv  of  New  York,  Avhich 
could  have  been  brought,  except  for  the  amount  claimed"  therein, 
in  the  municipal  court  of  the  city  of  Xew  York,  and  in  which  the 
defendant  shall  have  been  served  with  process  within  the  citj^  of 
Xew  York,  the  plaintiff  shall  recover  no  costs  or  disbursements 
unless  he  shall  recover  two  hundred  and  fiftv  dollars  or  more. 
This  section  shall  not  affect  any  action  or  proceeding  pending 
September  first,  nineteen  hundred  and  fourteen.  (Code  of  Civil 
Procedure,  §  3228,  subd.  5  pt.) 

§  0.  Action  brought  in  supreme  court  instead  of  city  court  of 
Hew  York.  In  all  actions  hereafter  brought  in  the  supreme  court, 
triable  in  the  county  of  New  York,  which  could  have  been  brought, 
except  for  the  amount  claimed  therein,  in  the  cit\'  court  of  the 
citv  of  New  York,  and  in  which  the  defendant  shall  have  been 
sen-ed  with  process  within  the  county  of  New  York,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover  one 
thousand  dollars  or  more.  (Code  of  Civil  Procedure.  §  3228 
subd.  5  pt. ) 
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§§  10-13  §  10.  Action  brought  in  supreme  court  instead  of  county  court  of 

Benssclaer.  In  all  actions  hereafter  originally  brought  in  the 
supremo  court,  triable  in  the  county  of  Rensselaer,  and  in  which, 
the  defendant  i»  a  resident  of  the  countv  of  Rensselaer,  \irhich 
could  have  been  brought,  except  for  the  amount  claimed  therein^ 
in  the  county  court  of  the  county  of  Rensselaer,  the  plaintilf  shall 
recover  no  costs  or  disbursements  unless  he  shall  recover  five 
hundred  dollars  or  more.  (Codo  of  Civil*  Procedure,  ^  3228,  sulxi. 
5  pt,  as  amended  L.  1016,  Ch.  50.) 

§  11.  CkMts  where  seyeral  actions  brought  instead  of  one  Where 
two  or  more  actions  are  brought,  £in  a  case  specified  in  section 
454  of  this  act, J  agnin^st  parties  severalhj  liable  upon  the  sojne 
written  instrument,  including  the  parties  to  a  bill  of  excharige 
or  promissory  iwte  or  otherwise  for  the  same  cause  of  action 
against 'persons,  w^ho  might  have  been  joined  as  defendants  in  one 
action,  costs,  other  than  disbursements,  cannot  be  recovered,  upon 
the  [finalj  judgment,  by  the  plaintiff,  in  more  than  one  action, 
which  shall  be  at  his  election.  But  this  prohibition  does  not  apply  to 
a  case  where  the  plaintiff  joins  as  defendants,  in  each  action 
brought,  all  the  persons  liable,  not  previously  sued,  who  can,  with 
reasonable  diligence,  be  found  within  the  state;  or,  if  the  action 
is  brought  in  the  city  court  of  the  city  of  Xew  York,  or  a  county 
court,  within  the  Qitv  or  countv,  as  the  case  mav  l>e,  Avhf*re  the 
court  is  located.     (Code  of  Civil  Procedure,  §  3231.) 

§  12.  Unreasonable  defense  after  notice  of  no  personal  olainL 
If  £the3  41  defendant  [soj  sen-ed  with  notice  th<tt  no  ptrsoiial 
ckuni  i«  mxifde  againM  him,  unreasonably  defends  the  action,  costs 
may  be  awarded  against  him.  (Code  of  Civil  Procedure,  §  423 
pt.) 

§  13.  Transferee  of  claim  liable  for  costs.  Whf^re  an  action  is 
brought,  in  the  name  of  another,  by  a  transferee  of  the  cause  of 
action,  or  by  any  otlie**  person,  w^ho  is  beneficially  interested 
therein;  or  where,  after  the  comrajpucement  of  an  action,  the 
cause  of  action  becomes,  by  transfer  or  otherwise  the  property  of 
a  person,  not  a  party  to  the  action ;  the  transferee,  or  other  per- 
son so  interested,  is  lial>le  for  costs,  in  th^  like  cases  and  to  the 
same  extent,  as  if  he  was  the  plaintiff;  and,  where  costs  are 
awarded  against  the  plaintiff,  the  court  may,  by  order,  direct  the 
person  so  liable  to  pay  them.  Except  in  a  case,  where  he  could 
not  have  been  law^fully  directed  to  pay  costs,  personally,  if  he  had 
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Wn  a  party,   as   prescribed   in   [the  last  J   section   1^0  of  this   ^^  14-16 

chnpjpr  his  disobedience  to  the  order  is  a  contempt  of  court.    But 

this  >ection  does  not  apply  to  a  case,  where  the  person  so  bene- 

nr-ially  interested,  is  the  attomej'  or  counsel  for  the  plaintiff,  if 

hi>  only  beneficial  interest  consists  of  a  right  to  a  portion  of  the 

siiin  or  property  recovered,  as  compensation  for  his  services  in 

^hp  aoti^m.     (Code  of  Civil  Procedure,  §  324:7.) 

ARTICLE  r, 

Additional  Allowance 

SfH'tion  14.  Application  for  additional  allowance. 
15.  Additional  allowance  in  certain  cases. 
10.  Additional  allowance  in  foreclosure,   partition  and 

difficult  cases. 
17.  Limitation  upon  total  costs  in  certain  cases. 

§  14.  Application  for  additional  allowance.  An  application  for 
nn  tulditional  allommxce  of  costs  shall  he  made  to  the  covH  before 
i*'hirh  the  trial  nm^  h<ui  or  the  judgment  renderexl,  and  shall  in 
iU  cases  he  made  before  final  costs  are  adjusted.  (Xew  Practice, 
r.  4:>. ) 

§  15.  Additional  allowance  in  certain  cases.    Where  the  action 

i>  Immght  to  foreclose  a  mortgage  upon  real  property ;  or  for  the 

Tnirtition  of  real  proi>erty;  or  to  piwure  an  adjudication  upon  a 

will  or  other  instrument  in  writing;  or  to  compel  the  determina- 

Ti<»n  of  a  claim  to  real  property;  or  where  in   any  action,  [a 

"arrant J  an  order  of  attachment  against  property  has  been  issued ; 

'ae  plaintiff,   if  a   [finalj   judgment   is   rendered   in   his  favor 

^d  he  recovers  costs,  is  entitled  to  recover,  in  addition  to  tibe 

^j^5td  prescribed  in  [the  last  sectionj  this  chapter  the  following 

percentages,  to  be  estimated  upon  the  amount  found  to  be  due 

i|ion  the  mortgage;   or  the  value  of  the  property  partitioned, 

n€r-tcd  by  the  adjudication  upon  the  will  or  other  instrument, 

•r  the  claim  to  which  is  determined ;  or  the  value  of  the  property 

att&rhed,  not  exceeding  the  sum  recovered,  or  claimed;  as  the 

-a^e  mav  be: 

1.  Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  cen- 
*uai; 

2.  Upon  an  additional  sum,  not  exceeding  four  hundi'ed  dollars, 
-e  per  centum ; 
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§§  16-17  3.   Tpon  an  additional  sum,  not.exceeding  one  thousand  dollars, 

two  per  centum ; 

4.  Where  such  an  action  is  settled  before  judgment,  the  plain- 
tiff is  entitled  to  a  percentage  upon  the  amount  paid  or  secure<l 
iijwn  the  settlement,  at  one-half  of  tlipse  rates; 

5.  In  an  action  to  foreclose  a  mortgage  U]K)u  real  property, 
where  a  part  of  the  mortgag?  debt  is  not  due,  if  the  [finalj  judg- 
ment directs  the  sale  of  the  whole  ])ropertY,  £as  prcscril)ed  in 
section  1(537  of  this  act, J  the  percentages,  specified  in  this  sec- 
tion, must  be  computed  u]>on  the  whole  sum,  unpaid  upon  the 
mortgage.  But  if  it  directs  the  sale  of  a  part  only,  [as  prescribed 
in  sei'tion  1(>8()  of  this  act,J  they  must  be  computed  upon  the 
sum  actually  due;  and  if  the  court  thereafter  grants  an  order, 
directing  the  sale  of  the  remainder,  or  a  part  thereof,  the  per- 
centages must  b?  computed  uixm  the  amount  then  due;  but  the 
aggregate  of  the  ])ercentages  shall  not  exceed  the  sum,  which 
would  have  lieen  allowed,  if  the  entire  sum  secured  l)v  the  mort- 
gage  had  been  due,  when  [final J  judgment  was  rendered.  (Code  of 
Civil  Procedure,  §  '\2:y2.) 

§  10.  Additional  allowance  in  foreclosure,  partition  and  difficult 
oases.  In  au  action  brought  to  foreclose  a  mortgage  upon  real 
pro{)erty  or  for  the  partition  of  real  property  or  in  a  difficult  and 
extraordinary  case  (where  a  defense  has  been  interposed  in  an 
action),  or,  except  in  the  first  and  second  judicial  district,  in  [a 
special  proceeding  by  certiorarij  an  action  to  review  an  assess- 
ment under  article  thirteen  of  the  tax  law,  and  the  acts  amend- 
ing the  same,  the  court  may  also,  in  its  discretion,  award  to  any 
party  a  further  sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  onr-half  i)er  centum  uj)on  the  sum  due,  or  claimed  to  lx» 
due  upon  the  mortgage,  nor  the  aggregate  sum  of  two  hundre<l 
dollars ; 

2.  In  any  action,  or  special  prweeding,  s])ccifird  in  this  se<'- 
tion,  where  a  defense  has  l)een  inter])osrd,  or  in  an  action  for  thc\ 
partition  of  i"eal  property  a  sum  not  exceeding  five  j^er  centum 
upon  the  sum  recovered,  or  claimed,  or  the  value  of  the  subject- 
matter  involved.     ((\>de  of  Civil  Pro<*edure,  5$  32,")'*.) 

§  17.  Limitation  upon  total  costs  in  certain  cases.  [But]  All 
the  sums  awarded  to  the  plaintiff,  as  prescril)ed  in  section  [3252  J 
15  of  this  [act, J  chapter,  or  to  a  party  or  two  or  more  parties  on 
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the  same  side,  as  proticribed  in  the  last  sentence  of  section  [3251J    S§  18-20 
20  of  this  [act,J  chapter  and  in  subdivision  second  of  the  last 
section   cannot  exceed,   in   the  aggregate,   t\yo  thousand  dollars. 
(Code  of  Civil  Procedure,  §  3254.) 

ARTICLE  4 

Aduitioxal  Defendant 
Section   18.   Additional  defendants  served  with  summons. 

§  18.  Additional  defendants  served  with  summons.  To  the 
plaintiff  for  each  additional  defendant  served  with  the  summons, 
not  excecKling  ten,  two  dollars ;  and  for  each  necessary  defendant, 
in  excess  of  that  number,  served  willi  the  summons,  one  dollar. 
(Code  of  Civil  Procedure,  §  3251,  pt.) 

AirnCLE   5 
Adjournment 
Section   10.  Adjournment  fee. 

§  19.  Adjournment  fee.  Where  an  application  is  made  to  a 
court  or  a  referee,  to  adjourn  a  trial,  the  pajinent  to  the  adverse 
pBLTty  of  a  sum  not  exceeding  ten  dollars,  £or,  in  the  city  court 
of  the  city  of  Xew  York,  a  sum  not  exceeding  five  dollars,J 
besides  the  fees  of  his  witnesses,  and  other  taxable  disbursements, 
already  made  or  incurred,  which  are  rendered  ineffectual  by  the 
adjournment,  may  be  required,  as  a  condition  of  granting  the 
adjournment.     (Code  of  Civil  Procedure,  §  3255,  pt.) 

ARTICLE  6 
AtTER  Notice  of  and  Before  Trial 
Section   20.   After  notice  of  trial. 

§  20.  After  notice  of  trial.  To  either  party  for  all  proceedings, 
after  notice  of  trial  and  before  trial,  except  as  otherwise  pre- 
scribed in  this  [article, J  chapter,  fifteen  dollars.  (Code  of  Civil 
Procedure,  §  3251,  pt.) 
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ARTICLE  7 

Appeal 

Section  21.  Disbursements  upon  transfer  of  appeal. 

22.  Costs  on  appeal  from  judgment. 

28.  Costs  on  appeal  order. 

24.  Costs  for  argument  on  appeal. 

25.  Argument  of  appeal  to  coui't  of  appeals. 

26.  Costs  for  delay  on  appeal  to  court  of  appeals. 

27.  Costs  on  appeal  in  condemnation  proceedings. 

28.  Case  on  appeal. 

29.  Amendments  to  case  on  appeal. 

S§  21-23  §  21.  Diffbursements  upon  transfer  of  appeal.  Where  the  respond- 

ent  on  appeal  causes  papers  to  be  traiismifted  hecaitse  of  an  order 
directing  that  the  appeal  he  heard  in  another  department  or  direct- 
ing the  transfer  of  the  appeal  to  another  department,  he  is  entitled 
to  tax  the  expense  thereof,  as  a  disbursement,  where  he  recovers 
costs.     (Code  of  Civil  Procedure,  §  1315,  pt.) 

§  22.  Costs  on  appeal  from  judgment.  Upon  an  appeal  from 
[the  finalj  a  judgment  in  an  action,  the  recovery  of  costs  is 
regulated  as  follows: 

1.  In  an  action  |[si>ecified  in  section  3228  of  this  act,]  wherein 
costs  are  allowed  plaintiff  of  course  the  respondent  is  entitled  to 
costs  upon  the  affinnance,  and  the  appellant  upon  the  reversal,  of^ 
the  judgment  appealed,  from;  except  that,  where  a  new  trial  is 
directed;  costs  may  be  awarded  to  either  party,  absolutely  or  to 
abide  the  event,  in  the  discretion  of  the  court ; 

2.  In  every  other  action,  and  aJso  where  the  [final]  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costs  may 
be  awarded  in  like  manner,  in  the  discretion  of  the  court.  (Code 
of  Civil  Procedure,  §  3238.) 

§  23.  Costs  on  appeal  from  order.  Upon  an  appeal  from  an 
order  in  the  nature  of  the  present  interlocutory  judgment  or  an 
order,  in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order,  granting  oi* 
refusing  a  new  trial,  and  the  decision  ujK)n  the  appeal  refuses  a 
new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of  tlic^ 
appeal ; 
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'2.  Whore  an  appeal  is  taken  from  an  onier,  refusing  a  new  trial,    §§  24-28 
and  an  appeal  is  also  taken  from  the  judgment  reiideivd  upon  tie 
trial,  neither  party  is  entitled  to  the  costs  of  (lie  appeal  from  the 
order.     (Code  of  Civil  Procedure,  §  3289.) 

5$  '24:.  Costs  for  argniineiit  on  appeal.  To  either  party,  upon  an 
ajipeal  to  the  supreme  court  from  an  inferior  court,  excepting  upon 
an  appeal  to  the  supreme  court  from  the  city  court  of  the  city  of* 
Xew  York ;  or  upon  an  appeal  to  the  appellate  division  of  tiie 
Mipreme  court,  or  to  the  HUj)reme  court  from  the  city  court  of  the 
city  of  New  York,  taken  from  an  order  m  the  nature  of  the 
present  interlocuton*  jiuhpnent  or  from  a  [tinalj  judgment,  or 
from  an  order  granting  or  refusing  a  new  trial,  rendered  or  mnde  at 
a  trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city 
of  New  York;  or  upon  an  application  to  the  appellate  divii^ion  of 
the  supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendere<l  suhject  to  the  oj)inion  of  the  court,  or  where  exceptions 
are  ordered  to  he  heard,  in  the  first  instance,  at  a  tenn  of  the 
Jippellate  division  »f  the  supreme  court,  hefore  argument,  twenty 
<lollars;  for  argunu-nt,  forty  dollars,  ((^ode  of  Civil  Procedure, 
§  ')2:A.  pt.) 

§25.  Argnment  of  appeal  to  conrt  of  arppeals.  To  either  party, 
upon  an  appeal  to  the  court  of  appeals;  before  argument,  thirty 
dollars:  for  argument,  sixty  dolhirs.  ((^ode  of  Civil  Procedure, 
§3251,pt.) 

S  26.  Costs  for  delay  on  appeal  to  court  of  appeals.  Where  a 
judgment  is  affinned  by  the  oeurt  of  appeals,  the  court  mav,  in 
its  discretion,  also  award  damages,  by  way  of  costs,  for  the  delay, 
not  exceeding  ten  per  centum  upon  the  amount  of  the  judgment; 
or,  where  it  was  rendered  upon  an  appeal,  upon  the  amount  of  the 
original  judgment.     (Code  of  Civil  Procedure,  §  3251,  pt.) 

§  27".  Costs  on  appeal  in  condemnation  proceedings.  If  the  judg- 
ment is  affirmed  m  an  action  to  acquire  private  property  for  a 
public  ti^e  costs  shall  be  allowed  to  the  respondent,  but  if  reversed 
or  modified,  no  costs  of  the  appeal  shall  be  allowed  to  either  party. 
(Code  of  Civil  Procedure,  §  3370,  pt.) 

§  28-.  Case  on  appeal.  To  either  party  for  making  and  serving- 
a  case,  twenty  dollars:  and,  when  the  case  necessarily  contains 
more  than  fifty  folios,  ten  dollars  in  addition  thereto.  (Code  of 
Civil  Procedure,  §  3251,  pt.) 
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§§  29-32  §  29.  Amendments  to  case  on  appeal.    To  either  party  for  mak- 

ing  and  serving  amendments  to  a  case,  twenty  dollars.     (Code  of 
Civil  Procedure,  §  3251,  pt.) 

ARTICLE  8. 
Arrest 
Section  30.  Order  of  arrest. 

§  30.  Order  of  arrest.  To  the  plaintiff  for  procuring  [an 
injunction  order  or  J  an  order  of  arrest,  ten  dollars.  (Code  of 
Civil  Procedure,  §  3251,  pt.) 


ARTICLE  9 
Assault 


Section  31.  Assault. 


§  31.  Assault.  If,  in  an  action  to  recover  damages  for  an 
assault,  [battery,  false  imprisonment,  libel,  slander,  criminal  con- 
versation, seduction,  or  malicious  prosecution ;  or  a  fine  or  penalty 
in  which  the  people  of  the  state  are  a  partyj  the  plaintiff  recovers 
less  than  fifty  dollars  damages,  the  amount  of  his  costs  can  not 
exceed  the  damages.  (Code  of  Civil  Procedure,  §  3228,  subd.  3,. 
pt.) 

ARTICLE  10. 
Assessment  of  Damages 
Section  32.  Assessment  of  damages. 

§  32.  Assessment  of  damages.  To  either  party  where  [a  new 
trial  is  had,  pursuant  to  an  order  granting  the  same,  orj  an 
assessment  of  damages  t5  had  [pursuant  to  section  194  of  this  actj 
after  affirmance  by  the  court  of  appeals  of  an  order  grantinrj  <i, 
new  trial  and  judgment  absolute^  for  all  proceedings  [after  the 
granting  of  and  J  before  the  [new  Irial  or  an  J  assessment  of 
damages,  [pursuant  to  section  194  of  this  actj  twenty-five 
dollars[ ; J  and  for  the  assessment  of  the  damages,  thirty  dollars. 
(Code  of  Civil  Procedure,  §  3251,  pt.) 
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ARTICLE  11 
Attachment 
Section  33.  Action  in  name  of  sheriff  and  plaintiff. 

§  33.  Action  in  name  of  sheriff  and  plaintiff.    In  an  actio-n  in    §§  33-36 
attachment  proceedings  broTight  by  the  plaintiff  in  the  name  of 
himself  and  the  sheriff,  costs  may  be  awarded,  [in  such  an  action, J 
against  the  plaintiff  in  the  [warrant, J  order  of  attachment,  but 
not  against  the  sheriff.     (Code  of  Civil  Procedure,  §  677,  pt.) 

ARTICLE  12 
Attorney's  Liability  for  Costs 
Section  34.  Costs  for  scandalous  pleading. 

§  34.  CoBts  for  scandalous  pleading.  Where  scandalous  matter 
is  [thusj  stricken  from  a  pleading,  on  motion,  the  attorney  whose 
name  is  subscribed  to  the  pleading,  may  be  directed  to  pay  the 
costs  of  the  motion,  and  his  failure  to  pay  them  may  be  punished  as 
a  contempt  of  the  court.    (Code  of  Civil  Procedure,  §  545,  pt.) 

ARTICLE  13 

Battery 
Section  35.  Batterv. 

§  35.  Battery.  If  in  an  action  to  recover  damages  for  [an 
assault,J  a  battery[,  false  imprisonment,  libel,  slander,  criminal 
conversation,  seduction  or  malicious  prosecution;  or  a  fine  or 
penalty  in  which  the  people  of  the  state  are  a  party,  J  the  plaintiff 
recovers  less  than  fifty  dollars  damages,  the  amount  of  his  costs 
cannot  exceed  the  damages.  (Code  of  Civil  Procedure,  §  3228. 
subd.  3,  pt.) 

ARTICLE  14 

Before  Notice  of  Trial 

Section  36.  Before  notice  of  trial. 

§  36.  Before  notice  of  trial.  To  the  plaintiff  for  all  proceedings 
before  notice  of  trial,  in  an  action  wherein  judgment  may  he 
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§§37-38       talccn  without  application  to  the  court  [specified  in  section  420 

of  this  act, J  fifteen  dollars;   in  erery  other  action,  twenty-five 
dollars. 

To'  the  defendant,  for  all  proceedings  before  notice  of  trial 
except  as  othen^'ise  prcscril)ed  in  this  [article]  chapter ^  ten 
dollars.     (Code  of  Civil  Procednre,  §  3251,  pt. ) 

ARTICLE  15 
Bond  or  Fxi  EirrAKixo 
Section  37.     Expenses  of  bond. 

§  37.  Expenses  of  bond.  [Any J  .1  receiver,  assignee,  guardian, 
triistre,  comniitte?,  executor,  administrator  or  person  appointed 
under  section  one  hundred  and  eleven  of  the  real  property  law  or 
under  section  twenty  of  the  personal  property  law  required  by  law 
to  give  a  bond  as  such  may  include  as  a  part  of  his  necessary 
expenses,  such  reasonable  sum,  not  exceeding  one  per  centum  j)er 
annum  upon  the  amount  of  such  bond  paid  his  surety  thereon,  as 
such  court  or  judge  allows.     (Code  of  Civil  Procedure,  §  3320,  pt.) 

ARTICLE  16 

Clekk  of  Covrt 

Section  38.   Clerk  of  court  of  record. 
39.  Clerk  of  court  of  appeals. 

§  38.  Clerk  of  court  of  record.  [Except  as  otherwise  prescribed 
in  the  next  section]  Each  clerk  of  a  court  of  record,  except  the  clerk 
of  a  surrogate's  court,  of  the  city  court  of  the  city  of  New  York^ 
of  the  city  court  of  Yonkers,  of  the  city  court  of  Albany,  or  of  a 
mayor  s  or  recorder  s  court  is  entitled,  for  his  services  in  an  action 
or  a  si>ecial  proceeding,  brought  in  or  transferred  to  the  court  of 
which  he  is  clerk,  to  the  following  fees : 

1.  Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits, 
of  the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar ; 

2.  For  entering  [iinalj  judgment  in  the  action,  or  entering  a 
final  order  in  the  special  proceeding,  including  the  filing  of  the 
judgment-roll,  and  a  c()])y  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment ; 
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3.  For  entering  any  other  order  [or  anj  including  an  order  in    8  St 
thf  nature  of  the  present  interlocutory  judgment,  ten  cents  for  each 
folio,  exceeding  five; 

4.  For  a  certified  or  other  copy  of  an  order,  record,  or  other 
paper,  entered  or  filed  in  his  office,  five  cents  for  each  folio ; 

J.  Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be  entitled 
to  be  paid  at  the  rate  of  one  cent  per  folio ; 

6.  For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve 
cents ; 

7.  For  filing  a  transcript  and  docketing  or  re-docketing  a  judg- 
ment thereupon,  six  cents ; 

^.  He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any 
c.»ther  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  |[3304j  Jf.^  of  this  [actj  chapter,  subject  to 
the  limitations  therein  contained ; 

9,  Where  a  stipuldtion  is  made  that  a  paper  is  a  copy  of  another 
Thereof  a  certified  copy  is  required  and  the  stipulaiion  takes  the 
pface  of  the  certificate  the  clerk  is  not  entitled  to  any  fee  therefor ; 

10.  The  clerk  of  anv  court  of  record  is  entitled  for  any  services 
specified  in  section  [3304J  4.Jf.  of  this  chapter^  which  he  is 
authorized  to  j)erform,  to  the  fees  specified  therein,  subject  to  the 
<;nalifications  therein  contained,  unless  a  different  fee  thereof  is 
txp%i  bv  statute. 

This  [the  provisions  of]  section^s  thirty-three  hundred  and  one, 
iLirtv-three  hundred  and  four,  thirtv-three  hundred  and  five-a, 
Mildivision  four  of  section  thirty-three  hundred  and  seven  and 
spi-tioD  thirty-three  Himdred  and  thirty-two  of  this  chapter] 
•lull  not  apply  to  the  county  clerks  of  the  counties  of  Xew  York, 
Eingii,  Bronx,  Queens  and  Richmond.  ( Oode  of  Civil  Procedure, 
;5  3301,  3302  and  3332a,  added  L.  1917,  ch.  677.) 

g  .39.  Clerk  of  court  of  appeals.  The  clerk  of  the  court  of  appeals 
>^Tititled,  fcr  the  service  specified  in  this  section,  to  the  following 

1.  For  filing  a  notice  of  api)eal  to  that  court,  and  all  the  papers 
*riinj.-mitted  therewith,  fifty  cents; 
1.  For  filing  any  other  paper,  ten  cents ; 
3.   For  drawing  an  order,  twenty  cents  for  eaeli  folio; 
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§§  40-41  4.  For  entering  an  order,  twenty  cents;  and  for  each  folio  more 

than  two,  ten  cents; 

5.  For  drawing  a.  judgment,  twenty-five  cents;  and  for  each 
folio  more  than  tAvo,  ten  cents ; 

0.  For  entering  a  judgment,  twenty-five  cents;  and  for  each 
folio  more  than  two,  ten  cents ; 

7.  For  a  certified  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  ten  cents  for  each  folio ; 

8.  For  engrossing  a  remittitur,  ten  cents  for  each  folio ; 

0.  For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,,  is  a  copy,  twenty-five  cents ; 

10.  For  sealing  any  paper,  when  required,  fifty  cents.  (Code  of 
dvil  Procedure,  §3300.) 

ARTICLE  17. 

CONSOLIDATIOX   OF  AcTIONS 

Section  40.  Consolidation  of  actions. 

§  40.  Consolidation  of  actions.  Where  two  or  more  actions, 
brought  in  behalf  of  the  people,  upon  the  same  mortgage  or  other 
contract,  are  [i)endingj  brought  against  separate  defendants 
[claiming  or  defending  under  the  same  title,  the  attorney-general 
must,  upon  the  request  of  the  defendants,  cause  them  to  bej  aiut 
are  consolidated  into  one  action,  [and J  only  one  bill  of  costs  can  be 
taxed  against  the  defendants.  (Code  of  Civil  Procedure,  §  1981), 
pt.) 

ARTICLE  18 

Constable  and  D^rrTv  Sheriff 

Section  41.   Constable's  and  deputy  sheriff's  fees  for  attending: 

court. 

§  41.  Constable's  and  deputy  sheriff's  fees  for  attending  court. 
A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a  sittini]: 
of  a  court  of  record,  pursuant  to  a  notice  from  the  sheriff,  to  a  fe<* 
for  each  day's  actual  attendance,  in  any  county  in  the  state,  to  be 
fixed  by  the  board  of  supervisors  thereof,  and  mileage  as  allowed 
bv  law  to  trial  iurors  in  courts  of  record ;  and  in  anv  county  where 
the  court  or  grand  jury  holds  evening  or  night  sessions,  the  board 
of  supervisors  may  provide  for  additional  compensation  to  lu» 
allowed  to  each  constable  or  de])Uty  sheriff  for  each  eveninp:    t>r 
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ii"j:ht  session  actually  attended  by  him.  Such  fees  must  be  paid  §§42^3 
l»v  the  county  treasurer,  upon  the  production  of  the  certificate  of 
the  clerk,  stating  the  number  of  days  and  evenings  that  the  con- 
stable or  deputy  sheriflF  attended.  If  a  constable  or  deputy  sheriff 
attending  a  sitting  of  a  court  of  record  pursuant  to  a  notice  from 
the  sheriff  is  unable  to  reach  his  home  upon  the  day  he  is  excused 
from  attendance,  he  shall  be  entitled  to  compensation  for  an 
additional  day,  and  the  clerk  shall  certify  accordingly  upon  satis- 
factory proof  of  such  fact  by  afiidavit.  But  the  provisions  of  this 
section  shall  not  be  applicable  to  the  counties  of  Kings,  New  York 
and  Erie.  All  other  acts  or  sections  of  acts  conflicting  herewith 
are  hereby  repealed.  (Code  of  Civil  Procedure,  §  3312,  as 
amended  L.   1917,  ch.  158.) 

ARTICLE  19 

Coroner 
Section  42.   Coroner's  fees. 

§  42.  Coroner's  fce».  A  coroner  is  entitled,  for  the  services 
tjK cified  in  this  section,  to  the  following  fees : 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a  special 
proceeding,  in  which  the  sheriff  is,  for  any  cause,  disqualified  the 
same  fees  to  which  a  sheriff  is  entitled  for  the  same  services ; 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate,  and 
maintaining  him  w^hile  there,  two  dollars  for  each  day,  to  be  paid 
by  the  sheriff,  before  he  is  entitled  to  be  discharged.  (Code  of 
Civil  Procedure,  §  3310.) 

ARTICLE  20 

Corporations 

Section  4o.  (*osts  against  corporation  and  persons  claiming  to  l>e 

such. 

§  43.  Costs  against  corporation  and  persons  caiming  to  be  such. 
Where  [finalj  judgment  in  an  action,  brought  [as  prescribed 
in  this  title,J  in  behalf  of  the  people,  is  rendered  against  a  corpora- 
tion, or  persons  claiming  to  be  a  corporation,  the  court  may  direct 
the  costs  to  be  collected  by  execution  against  any  of  the  persons 
claiming  to  be  a  corporation;  or  by  [warrant]  an  order  of  attach- 
ment, or  other  process,  against  the  person  of  any  director  or  other 
f>fH(-er  of  the  corporation.     (Code  of  Civil  Procedure,  §  1987.) 
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County  Clekk^s  Fees 

Beelioii  44.   County  clerk's  fees  |g:enerally. 

45.  ^Counts''  cleA' s  fees  in  Greater  New  York. 

§  44  ?  44.  OoTiirty  ctei*'«  leeB  generally.    A  county  clerk  is  entitled, 

for  the  services  specified  in  this  section,  ecscept  where  anotlier  fer 
IS  allowed  therefor  by  special  statutory  provision,  to  the  following 
fees,  to  l)e  paid  m  advance : 

1.  For  searching  and  certifying  the  title  to,  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made,  for 
each  name,  and  each  kind  of  conveyance  or  lien,  five  cents ; 

2.  For  a  copy  of  an  order,  record,  or  other  paper,  entered  or 
filed  in  his  office,  eight  cents  for  each  folio ; 

3.  For  filing  a  transcript  of  a  docket  of  a  judgment  and  making 
dn  entry  of  the  sxispension  of  the  judgment,  [as  prescribed  in 
section  1258  of  this  act,3  twelve  cents; 

4.  For  issuing  an  execution  ujmn  a  judgment,  a  transcript 
whereof,  or  of  the  docket  of  which,  has  'been  filed  in  his  oflSce, 
fifty  cents,  to  be  paid  by  the  party  at  whose  request  the  execution 
is  issued,  and  to  be  collected  by  the  sheriff  in  addition  to  the  sum 
due  upon  the  judgment; 

5.  For  recording  and  indexing  a  noticp  of  the  pendency  of  an 
action,  filed  in  .his  office,  ten  cents  for  each  folio  contained  in  the 
notice ; 

6.  For  cancelling  such  a  notice,  or  a  notice  of  attachm-ent  filed 
in  his  office,  [as  prescribed  in  section  649  of  this  act,]  twenty-fiv»' 
cents ; 

7.  For  recording  any  instrument,  which  must  or  may  legally 
be  recorded  by  him,  ten  cents  for  each  folio ; 

8.  For  filing  a  certificate  of  satisfaction,  or  other  satisfaction- 
piece  of  a  mortgage,  and  entering  the  ^atief action,  twenty-five* 
cents; 

9.  For  affixing  and  indexing  a  notice  of  fareclosute  of  a  niovS 
gage,  fat^  prencril^ed  in  section  :i390  of  this  act,]  twenty-five  cents  ; 

10.  For  entering  a  minute  that  a  niortgaire  has  l)cen  foreclose;!, 
ten  cents; 

11.  For  filing  and  entering  a  satirffnction  of  jui  a^jsiaiiiiiou- 
a  judgment,  twelve  contn  r 


•  i 
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12,  For  filing,  andr  entering  the  bond:  of  a  collector  or  otter  ofBcer    §  44 
autborized  to  receive  taxes,  twelve  cents ;: 
IS.  For  searehi&g  for  suck  a  bond,  six  cents ;: 
H,  For  entering  satisfaction  thereof,  twelve  cents;, 

15.  For  seftling  any  paper,  when  i5equiied,  twelve  cents ; 

16.  For  filing  and  docketing  notice  of  a  nQLechanic's  lien,  ten 
cents; 

17.  For  filing  and  entering  specifications  and  all  other  papera 
relating  to  a  lien  against  a  vessel,  twentv'-five  cents ; 

18.  FoF  filing  any  paper  required  by  law  to  be  filed  in  his  office, 
other  than,  afi  expressly  pdrovided  for  in  this  aeetion,  sis  cents ; 

19',  For  filing  any  paper  deposited  with  him  for  safe  keeping, 
six  cents ;  and  for  searching  for  such  a  papen,  when,  required,  three* 
cents  for  each  paper  nee^sflarily  opened  and  examined; 

20.  For  a  certifix?ate,  other  than,  that  a  pap«B  far  tJie  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents ; 

21.  Fox  inquiring  into,  determin^ing,  and  certifying,  the  sufr 
ficiency  of  the  siuieties  of  a  sheriff,  fifty  cents ;. 

22.  For  attending  upon,  the  canvassing  of  votes,,  givea  at  an* 
election,  two  dollars ; 

23.  For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio ; 

24.  For  nx)tifyihg  the  go\'ernor  that  any  person  has  taken,  an 
oath  of  office,  ten  cents  and  the  necessary  postage ; 

2-1.  For  notifying  the  governor  that  any  person  has- neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  anv  socuritv,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his-  county, 
ten  cents  and  the  necessary  postage ; 

26.  For  notifying  any  person  of  his  appointment  to  office, 
twentj'-five  cents,  and  the  expenses,  actually  and  necessarily 
incurred  in  giving  the  notice,  which  the  comptroller  deems 
reasonable ; 

27.  For  entering,  in  the  minutes  of  the  county  court,  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar ; 

28.  For  taking  and  entering  a  recogniziuice,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents; 

29.  The  county  clerk  shall  be  entitled  to  receive,  for  making  the- 
entries  required  of  him  by  law  of  moneys  deposited  with  the  county 
treasurer  the  siun  of  fifty  cents  in  each  ciise,  to  be  paid  by  the  party 
to  the  action  or  proceeding,  and  taxed  as  a  disbursement  therein; 
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9  45  30,  [But]  A  county  clerk  is  not  entitled  to  any  fee,  under  this 

section  for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a 
civil  action  or  special  proceeding,  in  a  court  of  which  he  is  ex- 
officio  clerk; 

31,  [The  last]  This  section  does  not  affect  any  special  statutory 
provision,  remaining  unrepealed  after  this  [title]  chapter  takes 
effect,  whereby  a  fee,  different  from  the  fee  therein  allowed,  is 
allowed  to  the  clerk  of  the  city  and  county  of  New  York,  or  of 
the  county  of  Kings,  for  a  service  therein  specified. 

The  provisions  of  this  section  [thirty-three  hundred  and  four] 
shall  not  apply  to  the  registers  of  the  counties  of  New  York,  Kings 
and  Bronx,  nor  to  the  county  clerks  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond  when  acting  as  recording  officers.  (Code 
of  Civil  Procedure,  §§  3304,  3305,  3306a,  3332c.) 

§  45.  County  clerk's  fees  in  Greater  New  York.  Excpi)t  where  a 
greater  fee  is  allowed  by  another  statute  for  the  same  service,  the 
county  clerks  of  the  counties  of  New  York,  Kings,  Bronx,  Queens 
and  Richmond  are  entitled  for  the  services  specified  in  this  section 
to  the  following  fees  to  be  [)aid  in  advance: 

1.  Upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  j)roceeding;  excepting  litigated  motions  and  applica- 
tions for  writs,  from  the  party  bringing  it  on,  one  dollar. 

2.  For  placing  the  cause  on  the  special  term  calendar  for  the 
trial  of  an  issue  of  fact  in  the  supreme  court,  three  dollars. 

3.  For  placing  a  cause  on  the  trial  term  calendar  in  the  supreme 
court,  three  dollars. 

4.  For  placing  a  cause  on  the  trial  calendar  in  the  coimty  court, 
three  dollars. 

5.  For  entering  judgment  in  the  action  or  entering  a  final  order 
in  the  s])ecial  proceeding,  except  non-recorded  orders  on  litigateil 
motion  and  applications  for  writs,  one  dollar,  and  ten  cents  ff^r 
each  name  that  the  judgment  or  order  directs  that  it  be  docket^ 
against. 

6.  For  taxing  a  bill  of  costs,  fifty  cents. 

7.  For  certifying,  excei)t  in  criminal  cases,  a  j)repared  copy  nf 
an  order,  re<*ord  or  other  paper  entered  or  filed  in  his  office,  tive 
cents  for  each  folio  but  the  maximum  total  charge  shall  ])e  tweii*^y- 
five  cents. 

8.  For  pre])aring  and  certifying  ii  coi)y  of  an  order,  record  <>r 
other  paper  entered  or  filed  in  his  office,  fifteen  cents  for  o-M^h 
folio. 
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9.  For  a  certified  transcript  of  the  docket  of  a  judgment  or    9  45 
other  lien,  twenty-five  cents.  * 

10.  For  filing  a  transcript  of  judgment,  twenty-five  cents,  and 
ten  cents  additional  for  each  name  against  which  the  judgment  is 
docketed. 

11.  For  searching  for  and  certifying  to  an  incumbrance  upon 
real  property,  or  any  record  in  his  oflice,  for  which  search  is  made, 
for  each  vear  the  sum  of  fifteen  cents,  for  each  name  and  for  each 
kind  of  conveyance,  lien  or  record  searched,  except  that  he  shall 
be  entitled  to  a  minimum  fee  of  twentv-five  cents  for  each  search 
made. 

12.  For  filing  a  transcrii)t.  and  making  an  entry  [as  prescribed 
in  section  twelve  hundred  and  fifty-eight  of  this  act],  twenty- 
five  cents. 

13.  For  issuing  an  executioii  upon  a  judgment,  n  transcript 
whereof,  or  of  the  docket  of  which,  has  been  filed  in  his  office, 
fifty  cents,  to  be  paid  by  the  party  at  whose  request  the  execution 
is  issued. 

14.  For  filing  and  recording  notice  of  ])endency  of  action,  notice 
of  attachment  against  real  pro[)erty  or  amending  the  same,  one 
dollar,  and  five  cents  additional  for  each  name  indexed  against 
and  twentv-five  cents  for  each  additional  block  in  which  the  notice 
is  to  be  entered. 

15.  For  cancelling  puch  notice  or  a  notice  filed  in  Irs  office  [as 
prescribed  in  section  six  hundred  and  forty-nine  of  this  net], 
fifty  cents,  and  twentv-five  cents  for  each  additional  block  in  which 
notice  is  entered. 

16.  For  recording  any  instrument  not  otherwise  j)rovided  for 
herein  which  must  or  may  be  legally  recorded  by  him,  ten  cents 
for  each  folio. 

17.  For  filing  a  certificate  of  satisfaction  of  judgment,  fifty 
eents. 

• 

18.  For  affixing  and  indexing  a  notic?  of  foreclosure  of  a  mort- 
>8g^  [as  prescribed  in  section  twenty-three  hundred  and  ninety 
^f  this  act,]  fifty  cents. 

19.  For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

20.  For  filing  a  modification  of  or  entering  a  satisfaction,  ap- 
Mpnment,  reversal,  cancellation  or  amendment  of  a  lien,  twenty- 
five  cents. 

21.  For  sealing  any  paper,  when  required,  twenty-five  c^iits. 
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8  45  22.  For  filing  and  docketing  notice  of  a  mechanic's  lien,  twenty- 

five  cents,  and  ten  cents  per  name  additional  for  each  and  every 
person,  firm  or  corporation  against  whose  name  the  lien  is  to  be 
docketed,  and  in  addition  twenty-five  cents  for  each  additional   • 
block  under  which  the  lien  is  to  be  indexed. 

23.  For  filing  and  f^ntering  specifications  and  all  other  pai)ers 
relating  to  a  lien  against  a  vessel,  one  dollar. 

24.  For  filing  any  paper  deposited  with  him  for  safe  keeping, 
twentv-five  cents. 

25.  For  everv  certificate  issued  bv  him,  the  fee  shall  be  twenty- 
five  cents. 

26.  For  inquiring  into,  determining  and  certifying  the  sufti- 
ciency  of  the  sureties  of  a  sheriff,  fifty  cents. 

27.  For  attending  upon  the  canvassing  of  votes  given  at  an  elec- 
tion, two  dollars. 

28.  For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

29.  For  entering,  in  the  minutes  of  the  county  court  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

^  30.  For  taking  and  entering  a  recognizance,  from  any  j)ersou 
authorized  to  keep  a  ferry,  twenty-five  cents. 

31.  For  filing  a  building  loan  contract  or  any  modification 
thereof,  fifty  cents,  and  five  cents  j)er  name  additional  for  docket- 
ing against  each  and  every  person,  firm  or  corporation  against 
whose  name  an  entry  is  to  be  made,  and  for  each  block  under 
which  the  instrument  is  to  be  indexed,  twentv-five  cents. 

32.  For  filing  and  entering  a  summons  in  an  acti(m  or  a  peti- 
tion in  any  proceeding  in  the  supreme  or  county  court  [as  reiiiiired 
])v  section  twelve  hundred  and  fortv-five-a  of  this  actl  fiftv  cents, 
except  that  no  charge  shall  be  made  for  filing  a  petition  for  tho 
appointment  of  a  guardian  ad  litem. 

33.  For  filing  and  entering  an  order  directing  the  city  eham- 
berlain  to  pay  out  money,  fifty  cents. 

34.  For  filing,  certificate  showing  de])osit  with  cit^'  chamber- 
lain or  referee's  re])ort  showing  surplus,  fifty  cents. 

35.  For  issuing  a  certificate  of  ai)pearance  and  notice  of  claim 
filed,  fiftv  cents. 

36.  For  producing  papers,  documents,  books  of  records  on  tilo 
in  his  oflSce,  under  a  subpoena  duces  tecum,  if  within  the  coimty 
where  the  public  office  is  situated,  fifty  cents;  if  within  any  other 
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fxmntj^omddottar  additional  for  .eadi  day  «qr  paii:1iLepe<^  9l4<-47 

senger  i«  ^etaiied  f»«BA  <Jie  «Koe,  in  addition  to  mileage  fees  of  

€4gfat  ^oits  ^er  miie  and  the  Booemary  ^KpeAsee  of  mefisenger. 

37-  For  filing  a  certificate  of  qualification  as  medical  exammer 
in  lunacy,  one  dollar. 

38.  For  filing  and  indexing  a  certificate  of  appointment  as  com- 
missioner of  deeds,  fifty  cents. 

39.  For  filing  and  indexing  any  bond  and  undertaking  in  any 
action  or  proceeding,  except  bonds  or  undertakings  on  assignments, 
injunction  and  attachment  of  property  in  the  county  of  l^ew  York, 
fifty  ceniB.  (Code  of  Civil  Procedure,  §  3332-b,  as  added  L. 
1917  dL  6T7  and  amended  L.  1918",  eh.  816.) 

AETICLE  22 
County  Treasuree's  Fees 
Section  46.  Fees  of  county  treasurer  and  chamberlain. 

§  46.  Fees  of  county  tMMurer  and  ekanbaclMigi.  A  county 
treasurer,  or,  in  the  city  and  ^oemsfy  of  Neur  York,  the  chamber- 
lain, is  entitled,  for  the  services  specified  in  this  section,  to  the 


1.  SW  veeerving  money  paid  into  •oowrt,  0Be4iaIf  a£  me  per 
centum,  upon  the  sum  so  received ; 

£•  F«r  ^yiiig  4mt  &»  Bame,  onajiadlf  «f  oBe  per  ^seutttvi,  upon 
tiie  sviHi «»  piod  BOi ; 

3.  For  investing  money,  pursuant  to  the  direction  of  a  court, 
tit^-half  of  oBe  .per  oentnm  u^kbi  the  Bum  iaivestedy  not  eaceeding 
two  hundred  dollars,  and  one-quarter  of  one  per  isentum  upon  the 
ex&BSRf  over  two  hundred  dollars; 

4.  For  reeeiving  the  interest  ^posk  an  investment,  and  paying 
the  same  to  the  person  entitled  theaeto,  one-half  of  one  jper  centum 
upon  the  interest  .so  received  and  paid.    (Code  of  Civil  Procedure, 

I  assi.) 

ARTICLE  23 
Cktmi^al  Oonversatiok 
Section  47.   Criminal  conversation. 

I  47.  Crinuwil  o^nTcnation.  If  in  an  action  to  Tocavear  damages 
for  ^an  assault,  battery,  false  imprisonment,  libel,  shunderj  crim- 
inal oonversatio«l[,  teduction  or  malicious  proBecution;  or  a  fine 
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§§  48-49       or  penalty  in  which  the  people  of  the  state  are  a  party,]  the  plain- 

tiff  recovers  less  than  fifty  dollars  damages,  the  amount  of  his 
costs  can  not  exceed  the  damages.  (Code  of  Civil  Procedure, 
§  3228,  subd,  3,  pt.) 

ARTICLE  24 

Depositioit 
Section  48.  Disposition. 

§  48.  Deposition.  To  either  party  for  taking  the  deposition 
in  a  court  of  record  of  a  witness  or  of  a  party  or  of  a  person  who 
expects  to  be  a  party,  [as  prescribed  in  sections  870,  871,  or  893 
of  this  act,]  ten  dollars.     (Code  of  Civil  Procedure,  §  3251,  pt.) 

ARTICLE  25 

DiSBUESEMENTS 

Section  49.  Disbursements. 

50.  Affidavit  for  disbursements. 

51.  Increased  disbursements. 

§  49.  DiAnrscmcnts.  A  party  to  whom  costs  are  awarded  in  an 
action  is  entitled  to  include  in  his  bill  of  costs  his  necessary  dis- 
bursements as  follows : 

1.  The  l^al  fees  of  witnesses  and  of  referees  and  other  officers ; 

2.  The  reasonable  compensation  of  commissioners  taking  depo- 
sitions ; 

3.  The  legal  fees  for  publication  where  publication  is  directed 
pursuant  to  law ; 

4.  The  legal  fees  paid  for  a  certified  copy  of  a  deposition,  or 
other  paper,  recorded  or  filed  in  any  public  office,  necessarily 
used  or  obtained  for  use  on  the  trial  ; 

5.  Copies  of  opinions  and  charges  of  judges; 

6.  The  reasonable  expenses  of  printing  the  papers  for  a  hearing, 
when  required  by  a  rule  of  the  court ; 

7.  Prospective  charges  for  the  expenses  of  entering  and  docket- 
ing the  judgment ; 

8.  [And]  The  sheriff's  fees  for  receiving  and  returning  one 
execution  thereon,  including  the  search  for  property ; 

9.  [And]  The  expenses  of  searchers  [so]  made  by  [said^ 
title  insurance,  abstract  or  searching  companies  which  shall  be 
taxable  at  rates  not  exceeding  the  cost  of  similar  official  searches ; 
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10.  [andj  Such  other  reasonable  and  necessary  expenses,  as   §§50-53 
are  taxable,  acording  to  the  course  and  practice  of  the  court,  or 
by  express  provision  of  law.     (Code  of  Civil  Procedure,  §  3266, 

Pt.) 

§  50.  Affidavit  for  disbursements.  A  charge,  for  the  attendance 
of  a  witness,  cannot  be  allowed  without  an  affidavit,  stating  the 
number  of  days  of  his  actual  attendance;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A  charge,  for , 
a  copy  of  a  document  or  paper,  cannot  be  allowed,  without  an 
affidavit,  stating  that  it  was  actually  and  necessarily  used,  or  was 
necessarily  obtained  for  use.  An  item  of  disbursements,  in  a  bill 
of  costs,  cannot  be  allowed,  in  any  case,  unless  it  is  verified  by 
affidavit,  and  appears  to  have  been  necessarily  incurred,  and  to  be 
reasonable  in  amount.     (Code  of  Civil  Procedure,  §  3267.) 

§  51.  Increased  disbunements.  The  increase,  in  the  amount  of 
costs  allowed,  specified  in  [the  last]  section  68  of  this  chapter 
does  not  extend  to  the  disbursements  and  an  officer,  witness,  or 
juror,  is  not  entitled  to  any  other  fee  in  the  action,  except  the 
single  fee  allowed  by  law  for  his  services.  (Code  of  Civil  Pro- 
cedure, §  3259.)    . 

ARTICLE  26 

DiSCLOSUKE   OF  DOCUMENT 

4 

Section  52.  Disclosure  of  documents. 


§  52.  Diaclworc  of  doonments.  In  case  of  an  order  for  dis- 
closure or  inspection  of  boohs  and  documents,  a  fixed  sum,  not 
exceeding  twenty  dollars,  may  be  added  to  the  costs  of  the  motion, 
for  the  fees  of  the  referee  appointed  to  direct  and  superintend  the 
discovery  or  inspection.    (Code  of  Civil  Procedure,  §  807,  pt.) 

ARTICLE  27 

Discovery  of  Assets 

Section  53.  Judgment  creditor's  costs  in  discovery  of  assets. 
54.  Judgment  debtor's  costs  in  discovery  of  assets. 

§  53.  Judgment  creditor's  costs  in  discovery  of  auets.  In  pro- 
ceedings taken  in  aid  of  execution  to  secure  satisfaction  of  a  judg- 
nent  the  judge  may  make  an  order,  allowing  to  the  judgment 
creditor  a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and 
other  disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceed- 


II^C>48  ing  ibisty  dollars ;  sni  idireeloBg  -Am  payment  lh«reD£,  eiA  of  any 
mumey  vAiih.  hsts  come,  or  oDiay  oame,  to  dike  JuiudB  of  Ihe  zeoei^rar, 
or  of  the  liienff ;  oar  ^wj^thixi  a  tkne  speciied  m  iifae  omieE,  iby  the 
judgment  debtor,  or  other  person  against  whom  the  proceeding  is 
instituted.     (Code  of  Civil  Procedure,  J  2455.) 

I  54.  TnflgM^B^  dAloins  'OObIs  in  ■ggwivw)'  sf  «Miets.  Wbepe  the 
jndgmettt  €^tor,  or  ©flier  persoto  againfirt  \^om  "[the  BpecSafl 
.  discovery  proceedings  in  md  vf  execution  are  "[is^  MS^ittrted  has 
"been  examiwed,  a»d  property,  appGcaWe  tb  ^Sie  payment  of  the 
Judgment,  iiaa  not  been  diec(vrered  in  the  tjourae  of  "fhe  £special] 
proceeding,  flie  yu^e  may  make  an  order,  allowrng  Km  u  Kke 
«im  -as  -coiatB  ns  -ptwided  w  ike  ^preceSing  section  and  drrectrng 
<he  payment  ifeereof ,  wiflim  ti  time  specified  in  Ibe  order,  by  the 
judgment  crediljor ;  or,  except  wliere  it  is  aflowed  to  "Sie  judgment 
debtor^  -out  y»f  ^ny  luoi^  which  jmla  ooiUhe,  or  aoMif  i«ame,  to  the 
hsfwds  of  i:he  jseoeiver  »r  4d  tiue  thariS.    (  Code  af  Civil  Pzgeeduipey 

ARTICLE  ^ 

Discretionary  Costs 

• 

Section  55.  Discretionary  <Mfits  generally. 

66.  Discretionary  costs  where  plaintiff  recovers  against 
part  of  defendants. 

57.  Action  of  certiorari. 

58.  Action  of  prohibition. 

5Il  C!ftses  -whei^  interloentorr  <omts  ivene  alknvable. 

^  45.  SkfinetiMuy  Mste  ^enerallj.    Except  jub  iftiiermiae  pre- 
^       '  «ai'ibed  {in  tike  last  two  seetionfi],  the  «00HFt  nuiy,  upm  the  Ten- 

dering of  a  [final]  judgiaoil,  in  its  discretion,  award  eoeto  (to  any 
party  in  such  sum  not  exceeding  the  total  amount  authorized  by 
statute  as  to  the  court  shall  seem  just  (Code  of  Civil  Procedure, 
§  3230.) 

§  5&  Dtscretionaiy  costs  wliere  plaintiff  recovers  ^tgaiast  part  «f 
defendants^  [ButJ  Where,  in  f^sudij  an  action  wherein  the  plain-' 
tijf  is  entitled  to  costs  of  course  [against  two  or  more  defendants,] 
the  plaintiff  i«  entitled  to  ooste  agaivisA  one  or  nKire  defendmmts,  but 
iM9t  against  all  of  iiiem,  none  of  the  defendants  Joe  entitled  to 
c(»Rls,  of  course.  In  tiiat  case,  costs  may  be  awarded,  in  tke  diaer^- 
tion  of  tlie  court,  to  any  defendaiit,  against  whom  the  plaxnitiff  is 
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not  entitled  to  coats,  wh»re  be  did  »t  tmite  in.  an  samwdr,  ahcL 
w»  not  imitEd  m  iidBoests,.  with  a.  cbefiesdant^  againat  whoBi  tha* 
pbhitiff  ia  cutitkd  tv  oosta     (Cotfe  o£  Cirii  Pracadais,  §  322iv 

Pt) 

I  5T.  Actiaii-  of  eertiarari.  fCosts;,  not  exceein^  fffty  dollars 
and  disbursements,  maT  be  awarded  bv  the  fJnal  cnrder,  in  favor 
of  or  against  either  party,  in  the  discretion  of  the  court.  J  In  an 
action  to  determine  a  matter  formerly  reviewable  hxj  certiorari, 
costs  as  in  an  action  may  be  allowed  in  the  discretion  of  the  court. 
(Code  of  Civil  Procedure,  §  2143,  changed  to  conform  to  the  new 
practice,  abolishing  the  writ  of  aertiaiEm  and  substituting  the 
action  of  certiorari,  thus  securing  uniformity  of  practice.) 

§  58.  Action  of  probibition.  In  an  action  brought  to  secure  the 
nUef  fcrm^ly  ohtainned  by  a  xvril  of  pwohibUmn,^  [costs,  not 
exeeeding  fifty  dcllara  and  disbarBenicntnv  may  be  awarded  to 
either  paarty,  aa  upon  a  niotion.X  ccsia  aa  ir^  am  aeiion  may  be 
aUmvfd  in^ihe  discreiiofi  »f  the  corurt,.  (Code  of  Civil  Proreduie, 
^  2100v  pL^  diangsed  to  confonxt  to  the  iiew  pcaetice,  aboliflhiiig 
the  writ  of  prcAikitioa  anjd  sub0tituting  the  action  o£  prohibition,, 
thus  securing  uniformity  of  practice.) 

§  59.  Cases  where  interljoeiitiay  coats  were  allowable.  [Where 
an  issue  of  law  and  an  issue  of  fact  are  joined,  between  the  same 
parties  to  the  same  action,  and  the  issue  of  fact  remains  undis- 
posed of,  when  an  interloculorj'-  judcfment  is  rendered  upon  tkc 
issue  of  law ;  the  interlocutory  judgment]  Where  an  order  is  made 
in  the  nahire  of  the  foi^mer  interlonttory  judgment,  the  order  may, 
in  the  discretion  of  the  court,  deny  costs  to  either  party,  or  award 
costs  to  the  prevailing  party,  either  absolutely,  or  to  abide  the 
erent  of  the  trial  of  the  issue  of  fact.  [Section  779  of  this  act 
applies  to  interlocutiory  costs,  awarded  as  prescribed  m  the  last 
section  as  if  they  were  costs  of  a  motion.]  Such  costs  mtty  he  col- 
lected and  enforced  as  if  they  were  costs  of  a  motion.  (Code  of 
Civil  Procedure,  §§  3232,  3233,) 

ARTICLE  29 

DoWEtt 

Section  60.  Fees  of  survevor  and  commissioner. 

§  90.  Eeea  of  surveyor  aad  coaniMisaiomeB.  A  surveyor,  employed 
as  pseaeribed  by  law,,  in  an  action  for  dower,  or  to  determine 
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§§  61-63       dower,   is  entitled  to   five   dollars   for  each  day,   actually   and 
'  necessarily  occupied  in  surveying,  laying  out,  marking,  or  map- 

ping land  therein.  Each  assistant,  so  employed,  is  entitled  to  two 
dollars  for  each  day,  actually  and  necessarily  occupied  in  serving 
under  the  surveyor's  direction.  Each  commissioner,  appointed 
as  prescribed  by  law,  to  admeasure  dower,  is  entitled  to  five 
dollars  for  each  day's  actual  and  necessary  service.  (Code  of 
Civil  Procedure,  §  3299.) 

AKTICLE  30 
False  Imprisonment 
Section  61,  False  imprisonment. 

§  61.  False  imprisonment.  If  in  an  action  to  recover  damages 
for  [an  assault,  battery,]  false  imprisonment[,  libel,  slander, 
criminal  conversation,  seduction  or  malicious  prosecution;  or  a 
fine  or  penalty  in  which  the  people  of  the  State  are  a  party,]  the 
plaintiff  recovers  less  than  fifty  dollars  damages,  the  amount  of 
his  costs  can  not  exceed  the  damages.  (Code  of  Civil  Procedure, 
§  3228,  subd.  3,  pt.) 

ARTICLE  31 
Fine 
Section  62.  Recovery  of  less  than  fifty  dollars. 

§  62.  Becovery  of  less  than  fifty  dollars.  If  in  an  action  to 
recover  damages  for  [an  assault,  battery,  false  imprisonment, 
libel,  slander,  criminal  conversation,  seduction  or  malicious  prose- 
cution; or]  a  fine  [or  penalty  in  which  the  people  of  the  State 
are  a  party',]  the  plaintiff  recovers  less  than  fifty  dollars  damages, 
the  amount  of  his  costs  can  not  exceed  the  damages.  (Code  of 
Civil  Procedure,  §  3228,  subd.  3,  pt.) 

ARTICLE  32 
Frivolous  Pleading 
Section  63.  Frivolous  pleading. 

§  63.  Frivolous  pleading.  Costs,  as  upon  a  motion,  may  be 
awarded  upon  an  application  [pursuant  to  this  section.]  for 
jvdgment  on  a  pleading  as  frivolous.  (Code  of  Civil  Procedure, 
§  537,  pt.) 
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AETICLE  33 

Guardian  ad  Litem 

Section  64:.  Guardian  ad  litem. 

65.  Guardian  ad  litem  responsible  for  costs. 

§  64.  Guardian  ad  litem.     To  the  plaintiff  foi"  procuring  the    §§  64-68 
appointment  in  an  action,  of  a  guardian  or  guardian  ad  litem, 
for  one  or  more  infant  defendants,  ten  dollars.     (Code  of  Civil 
Procedure,  §  3251,  pt.) 

§  65.  Onardian  ad  litem  respomiible  for  costs.  Where  costs  are 
awarded  against  an  infant  plaintiff,  they  may  be  collected,  by 
execution  or  otherwise,  from  his  guardian  ad  litem,  in  like  man- 
ner as  if  the  latter  was  the  plaintiff.  (Code  of  Civil  Procedure, 
I  3249.) 

AETICLE  34 

Increased  Costs 

Section  66.  Double  or  increased  damages  as  affecting  costs. 

67.  Certificate  as  to  costs. 

68.  Increased  costs  in  certain  cases. 

§  66.  Double  or  increased  damages  as  affecting  coftts.  A  plaintiff, 
vho  recovers  double  or  other  increased  damages,  does  not  thereby 
become  entitled  to  more  than  single  costs;  except  where  it  is 
otherwise  specially  prescribed  by  law.  (Code  of  Civil  Procedure, 
?  3257.) 

§  67.  Certificate  as  to  ooets.  Where,  upon  the  trial  of  an  action, 
the  title  to  real  property  comes  in  question,  or  any  fact  appears, 
whereby  either  party  beoomes  entitled  to  costs,  or  to  [the] 
iiw*reased  costs,  [specified  in  section  3258  of  this  act,]  the  judge 
presiding  at  the  trial,  or  the  referee,  must,  upon  the  application 
of  the  party  to  be  benefitted  thereby,  either  before  or  after  the 
verdict,  rejx)rt,  or  decision  is  rendered,  make  a  certificate,  stating 
the  fact.  Such  a  certificate  is  the  only  competent  evidence,  as  to 
the  matter,  before  the  taxing  officer.  (Code  of  Civil  Procedure, 
§3248.) 

§  68.  Increased  costs  in  certain  cases.  In  either  of  the  following 
■?a.«e8,  a  defendant,  in  whose  favor  a  [final]  judgment  is  rendered, 
in  an  action  wherein  the  complaint  demands  judgment  for  a  sum 
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§§  69-70  of  money  only,  or  to  recover  a  chattel ;  is  entitled  to  recover  the 
costs,  prescribed  in  [section  3251  olj  Hm  [act,]  chapter,  and,  in 
addition  thereto,  one-half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed  or 
elected  nnder  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an  offi- 
cer; and  the  actjon  or  special  proceeding  was  brought  by  reason 
of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  io 
perform; 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reaaoB  edF  aro  act  done,  by  the  eommBni  of  such  an  (ifii«er  ov  per- 
S(xi,  or  in  his  aid  or  assistance,  tomchiiig  tke  divtiei?  of  tbe  office  or 
appemitRientf 

3.  Where  the  action  was  bioaght  agamfi^  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act^  by  or 
under  color  of  authoritv'^  of  a  statute  of  the  State ; 

4.  But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  sack  sdditienal  coetB.  (Code  of  Cirii  Froccduxe*  § 
3258,  pt.) 

AHTICLE  ^5. 

Section  69.  Costs  on  sale  of  infant's  real  estate. 

70^  Costs    where    several    infants    interested    in    same 
premises. 

§  «»'.  CostB  on  iale  of  infant**  feal  est**©;  If  i^einfemfs^  interest 
in  property  sold  in  mi  ftction  to  sell,  mortgage  or  lease  his  reai' 
estate  does  not  exceed  $1,000^  the  whole  costs,  metuding  dis^ 
bwrsements,  shall  not  eixeed  t%venty-f!ve  dollars,,  fhe  referee' 9 
fees  not  erceeding  ten  dollars,  (Gfeneral  Rules  of  Practiee^ 
r.  58,  pt.) 

§  TO.  Costir  where  several  infants  jnterested  in  saute  premises. 

Where  several  infants  are  interested  in  the  same  premises  as 
tenants  in  common,  hut  one  hill  of  costs  shall  he  alloired  in  a7t 
action  for  the  sale  of  the  premises,  (General  Rules  of  Practice* 
r.  58,  pt.) 
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ARTICLE  S6 

Section  71.   Injunction  order. 

§  71.  Injunction    order.    To   the   pkintiff   for   procuring   an    §§71-74 
injunction  order^  £or  an  (sder  of  arrest,3  ten  dollars.     (Code  of 
( ivil  Procedure,  §  3251,  pt.) 

ARTICLE  37 

Intebest 

^tion  72.  Intenesit  on  verdict,  report  or  decisitm. 
73.  Interest  on  judgment. 

§  72.  Interetft  on  verdict,  report  or  decisiom.  Where  £fiual]  a 
judgBaent  is  rendered  ios  a  sum  of  money,  awarded  by  a  veidict, 
report,  or  deeision,  interest  upon  the  sum  awarded,  from  the  time 
when  the  verdict  was  rendered,  or  the  report  or  decision  "vvas 
made,  to  the  time  of  entering  judgment,  must  be  computed  by  the 
clerk,  added  to  the  sum  awarded,  and  included  in  the  amount  of 
the  judgment.     (Code  of  Civil  Procedure,  §  1235.) 

§  73.  IntetBst  on  jmdgne&t  A  judgmieat  for  a  sum  of  mon€gr, 
iQndered  in  a  eonrt  taf  record,  or  not  of  record,  or  a  judgment 
rendered  in  a  court  of  record,  directing  the  payment  of  ni<Hjey, 
hears  interest  from  the  time  whien  it  is  entered.  But  where  a 
judgment  directs  tiuct  money  paid  oat  shall  be  refunded  or  repaid, 
the  direction  includeft  interest  from  the  time  when  the  money  was 
paid,  imiess  the  contrary  is  expressed.  (Code  of  Civil  Procedure, 
S  1211.) 

ARTICLE  38 
Interrogatories 
Section  74.  Intenrcgatories. 

I  74.  IntBHDgateiet.  To  either  party  for  drawing  interroga- 
tories  to  be  annexed  to  a  commiesion,  <»*  to  letters  rogatory, 
[issued  as  psrescribed  in  sections  888,  912,  913,  and  8171  of  this 
act  J  ten  doUaa-s.     (Code  of  Ci-vii  Procedure,  §  3251,  pt.) 
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AETICLE  39 
Juroh's  Fees 

Section  75.  Trial  juror^s  fees  in  actions. 

76.  Grand  and  trial  juror's  fees. 

77.  Juror's  mileage. 

78.  Trial  juror^s  fees  in  special  proceedings. 

79.  Juror's  extra  compensation. 

80.  Special  jury. 

81.  Payment  of  jury  fees. 

§§  75-76  §  75.  Trial  juror's  fees  in  actions.    A  trial  juror,  in  an  action  in 

a  court  of  record,  is  entitled,  except  as  otherwise  specially  pre- 
scribed by  statute  in  a  particular  court,  or  a  particular  county, 
to  the  following  fees:  twenty-five  cents  for  each  cause  in  which 
he  is  empanelled,  to  be  paid  by  the  party  noticing  the  cause  for 
trial;  or,  if  it  is  noticed  by  more  than  one  party,  by  the  party 
whom  the  court  directs  to  pay  it.  (Code  of  Civil  Procedure, 
§  3313.) 

§  76.  Grand  and  trial  juror's  fees.  In  the  counties  within  the 
city  of  Kew  York  the  board  of  aldermen,  and  in  any  other  county 
the  board  of  supervisors,  may  direct  that  a  sum,  not  exceeding 
four  dollars  in  addition  to  the  fees  prescribed  in  the  last  section^ 
or  in  any  other  statutory  provision,  be  allowed  to  each  grand  juror, 
and  each  trial  juror  for  each  day's  attendance  at  a  term  of  a  court 
of  record,  of  civil  or  criminal  jurisdiction,  held  within  their 
county,  and  in  any  county  wherein  a  court  holds  evening  or  night 
sessions,  or  in  any  county  in  which  the  grand  jury  holds  evening 
or  night  sessions,  the  board  of  supervisors  may  direct  that  a  sum, 
not  exceeding  one  dollar  and  fifty  cents  in  addition  to  the  fees 
prescribed  in  this  section  or  the  last  section,  or  in  any  other  statu- 
tory provision,  be  allowed  to  each  grand  juror  and  to  each  trial 
juror  for  each  evening  or  night's  attendance  at  a  term  of  a  court 
of  record  of  civil  or  criminal  jurisdiction  held  within  their  county. 
If  a  different  rate  is  not  otherwise  established  as  herein  provided, 
each  juror  is  entitled,  to  five  cents  for  each  mile  necessarily 
traveled  by  him  in  going  to  and  returning  from  the  term;  but 
suich  board  of  aldermen  or  board  of  supervisors  may  establish  a 
lower  rate.  (Code  of  Civil  Procedure,  §  3314,  pt.,  as  amended 
L.  1917,  Hi.  209  and  L.  1918,  ch.  638.) 
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§  77.  Juror's  mileage.  A  juror  is  entitled  to  mileage  for  actual  §§  77-81 
travel  once  in  each  calendar  week  during  the  term,  except  that  in 
the  counties  of  Queens,  Eockland  and  Orange,  grand  and  trial 
jurors  may  be  paid  four  cents  a  mile  for  each  mile  necessarily 
traveled  in  going  to  and  returning  for  each  day  of  actual  travel 
during  the  term  in  lieu  of  any  other  mileage.  [The  sum  so 
established  or  allowed  must  be  paid  by  the  county  treasurer  upon 
the  certificate  of  the  clerk  of  the  court,  stating  the  number  of 
days  that  the  juror  actually  attended,  and  the  number  of  miles 
traveled  by  him  in  order  to  attend.  J  If  a  juror  in  attendance  at 
a  term  of  a  court  of  record  cannot  reach  his  home  upon  the  day 
he  is  excused  from  attendance,  he  shall  be  entitled  to  compensa- 
tion for  an  additional  day,  and  the  clerk  shall  certify  accordingly 
upon  satisfactory  proof  of  such  fact  by  affidavit.  [The  amount 
80  paid  must  be  raised  in  the  same  manner  as  other  county 
charges  are  raised.]    (Code  of  Civil  Procedure,  §  3314,  pt.) 

§  78.  Trial  juror's  fees  in  special  proceedings.  A  trial  juror, 
sworn  in  a  special  proceeding,  before  a  judge  of  a  court  of  record 
[;]  or  upon  [a  writ  of  inquiry;]  an  assessment  of  damages,  or 
upon  a  trial,  [before  a  sheriff,]  of  a  claim  to  personal  property, 
seized  by  virtue  of  [a  warrant]  an  order  of  attachment  or  an 
execution  [;],  is  entitled  to  twenty-five  cents,  to  be  paid  by  the 
person  at  whose  instance  the  jury  is  impanelled.  (Code  of  Civil 
Procedure,  §  3316.) 

§  79.  Juror's  extra  compensation.  Where  the  trial,  by  a  jury, 
of  an  issue  of  fact,  in  either  a  civil  or  a  criminal  action  or  special 
proceeding,  in  a  court  of  record,  occupies  more  than  thirty  days, 
the  court,  by  an  order  entered  in  the  minutes,  may  fix  and  allow, 
to  each  juror,  such  an  extra  compensation  as  it  deems  reasonable, 
for  his  services  thereupon;  the  amount  of  which  compensation, 
together  with  the  expenses,  actually  and  ne<»essarily  incurred,  for 
food  for  the  jurors  during  the  trial,  is  a  county  charge.  (Code  of 
Civil  Procedure,  §  3315.) 

§  80.  Special  jury.  The  expenses  of  striking  a  special  jury 
must  be  paid  by  the  party  applying  for  it,  and  shall  not  be  taxed 
in  the  costs  of  the  action.     (Code  of  Civil  Procedure,  §  1069.) 

§  81.  Payment  of  jury  fees.  The  sum  [so]  established  or 
allowed  for  grand  and  trial  jurors  must  be  paid  by  the  county 
treasurer  upon  the  certificate  of  the  clerk  of  the  court,  stating 
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§§b8-81  |])e  ommbear  of  dajB  "that  the  jnror  actaalfy  afttended,  and 
die  amnfaer  of  miles  trayeled  by  liini  ib  order  to  attend.  (Code  of 
Civil  Proocdnre,  §  8311:,  pt)' 


ARTICLE  40 

ImEL 


Section  82.  LibeL 


§  S2.  LibeL  If  in  an  action  to  xecover  damans  for  {an  assault, 
hattezy,  fal^e  inijpriaonmeiit,3  ^i^l  Z;,  &ULnder,  crizninal  conver- 
sation, seduction  or  maliciorus  prosecution ;  or  a  fine  -or  penalty 
in  which  the  people  of  tlie  State  are  a  partyj  the  plaintiff 
recovers  kss  than  iifty  dollars  damages,  the  amount  of  his  costs 
can  not  exceed  the  damages.  (Code  of  Civil  Procedure,  |  3228, 
subd.  3,  pt.) 

ARTICLE  41 

Section  83.  Malicious  prosecution. 

§  83.  Halicioas  jirosecution.  If  in  an  action  to  recorer  damages 
for  fan  aesanlt,  batteij^  false  imprisonment,  libel,  slander,  crimi- 
nal conversation,  seduction  or]  malicious  prosecution  [;  or  a  fine 
or  penalty  in  which  the  people  of  the  State  are  a  party,]  the 
plaintiflF  reccH'^rs  less  than  fiftj'  dollars  daTnflgf*^,  the  amount  of 
his  costs  can  not  exceed  the  damages.  (Code  of  Civil  Procadui^, 
^3228,  subd.  3,  pt.) 

ARTICLE  42 

HonoN 

Section  64.  Motion  costs. 

85.  Discretionary  motion  costs. 

86.  Motion  for  judgment  upon  special  verdict. 

87.  Motion  for  new  trial  upon  case. 

88.  Collection  of  motion  costs. 

§  84.  Motion  costs.  To  each  party  to  wliom  costs  are  awarded 
upon  tany  other]  a  motion,  other  ihmi  for  a  new  trial  upen  a 
case  or  for  judgnieid  iipoti  a  special  verdict  for]  und  C09U  upon 
a  Tefcrenee  specified  in  the  following  section  £3236]  of  this  act, 
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^to  eack  purtj  to  ^om  coets  are  a-vorded,]  a  snm  fiaaed  Vf  tlie    §§ 
couit  or  judge^  not  exceeding  ten:  dollarB,  besides  BfecesMirf  dis- 
bniBeBMntB  for  printing  and  referee's  fees*  (Code  of  Civil  PItck 
cedicre,  %  3251^  pt) 

§  85.  DiicrctianaKy  motioi  cost  a.  Costs  upon  a  motion  in  an 
action,  where  the  costs  thereof  are  not  specially  regulated  in  this 
acty  or  upon  a  refeioice  to  ascertain  the  damages  sti^taiiiad  by 
rea&nu  of  an  injunction,  or  to  cupprove  an  undertaking  or  the 
sureties  thereof,  or  to  make  an  examiinatien  or  inqury,  or  to 
appoint  an  appraiser,  receiver,  or  trustee,  or  to  take  an  account, 
or  to  determine  any  qu-estion  of  fact  arising  at  any  stage  of  the 
action,  except  upon  the  pleadings,  f  made  pursuant  to  sections  623, 
624,  827,  or  1015  of  this  act,  J  may  be  awarded,  either  absolutely 
or  to  abide  the  event  of  the  action,  or  of  the  reference,  to  any 
party,  in  the  discretion  of  the  court  or  judge.  (Code  of  Civil 
Procedure,  §  3236,  623,  pt.,  624,  pt.,  827,  pt.  and  1015,  pt.) 

§  86.  Ketim  faff  jvdgTiieait  jxprn  tpeoiti  iwrdiet.  Tc?  eitiier  party 
upeo.  [a  motioiL  £or  a  new  trial  upon  a  case,  ar}  an  application, 
for  judgmBDd  upon,  a  special  verdict,  [the  same  sums  as  npon  an. 
appeal,  aa  prescribed  in  anbdiviaioii  fourth  cxf  thia  aeetion}  before 
argtanejU  twenty  dall€Brs  aTid  for  aargument  forty  dollura,  (Code 
of  Civil  Procedunv  §  3251,  pt.) 

§  87.  Motion  for  new  trial  upon  case.  To  either  party  upon  a 
motion  for  a  new  trial,  upon  a  case,  for  an  application  for  judg- 
ment upon  a  special  verdict,  the  same  sums  as  upon  an  appeal,  as 
prescribed  in  subdivision  fourth  of  this  section.]  before  argument, 
twenty  dollars  and  for  argument  forty  dolhars,  (Code  of  Civil 
Procedure,  §  3251,  pt) 

§  88.  Cellection  of  motion  costs.  Where  costs  of  a  motion,  or 
any  other  sum  of  mo»ey,  directed  by  an  order  to  be  paid,  are  not 
paid  within  the  time  fixed  for  that  purpose  by  the  order,  or,  if 
no  time  is  so  fixed,  within  ten  days  after  tlie  service  of  a  copy  of 
the  order,  an  execution  against  the  personal  property  only  of  the 
party  required  to  pay  the  same,  may  be  issued  by  any  party  or 
person  to  whom  the  said  costs  or  sum  of  money  is  made  payable 
fay  said  order,,  or  in.  case  pemsiaBian  of  the  court  shall  be  first 
obtained,,  by  aay  party  o«  person  having  an  interetvt  in  compiling' 
payment  thereof,  which  easecntion:  shall  be  ia  the  same  form,  as> 
nearly  as  may  be,  as  an  execution  upon  a  judgment,  omitting  the 
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« 

§§  89-91  recitals  and  directions  relating  to  real  property.  Where  the  order 
directs  that  the  costs  of  a  motion  abide  the  event  of  the  action,  or 
where  costs  of  a  motion,  awarded  by  an  order,  have  not  been  col- 
lected when  [final]  judgment  is  entered,  they  may  be  taxed  as  part 
of  the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  [But]  Nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person  from 
punishment  as  for  contempt  of  court  for  disobedience  to  an  order 
in  any  case  when  the  remedy  of  enforcement  by  such  proceedings 
now  exists.     (Code  of  Civil  Procedure,  §  779,  pt.) 

ARTICLE  43 
Municipal  Corporation 
Section  89.  Municipal  corporation. 

§  89.  Municipal  corporation.  Costs  cannot  be  awarded  to  the 
plaintiff,  in  an  action  against  a  municipal  corporation,  in  which 
the  complaint  demands  a  judgment  for  a  sum  of  money  only,  unless 
the  claim,  on  which  the  action  is  founded,  was,  before  the  com- 
mencement of  the  action,  presented  to  the  board  of  such  corpora- 
tion having  the  power  to  audit  the  same,  or  to  its  chief  fiscal  officer, 
at  least  ten  days  before  the  commencement  of  said  action.  (Code 
of  Civil  Procedure,  §  3245.) 

ARTICLE  44 

New  Trial 
Section  90.  Neio  trial, 

91,  Costs  on  granting  new  trial. 

§  90.  New  trial.  To  either  party,  where  a  new  trial  is  had, 
pursuant  to  an  order  granting  the  same,  [or  an  -assessment  of 
damages,  pursuant  to  section  194  of  this  act,  is  had,]  for  all  pro- 
ceedings after  the  granting  of,  and  before  the  new  trial,  [or  an 
assessment  of  damages,  pursuant  to  section  194  of  this  act,J 
twenty-five  dollars.     (Code  of  Civil  Procedure,  §  3251,  pt.) 

§  91.  Costs  on  granting  new  trial.  If  an  order  for  a  new  trial 
is  made,  or  a  contingent  order  for  a  new  trial  becomes  absolute, 
the  costs  of  the  former  trial  abide  the  event.  (Code  of  Civil  Pro- 
cedure, §  1010,  pt.) 
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ARTICLE  45 

Of  Course 

Section  92.  Plaintiff's  costs  of  course. 
93.  Defendant's  costs  of  course. 

§  92.  Plaintiff's  costs  of  course.     The  plaintiff  is  entitled  to   §92 
costs  of  course,  upon  the  rendering  of  a  [final J  judgment  in  his 
favor,  in  either  of  the  following  actions : 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
interest  in  real  property ;  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  in 
question  upon  the  trial ; 

2.  An  action  to  recover  a  chattel;  [But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fijced, 
together  with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount  of 
the  value  and  the  damages.] 

[3.  An  action  specified  in  subdivision  first,  third,  fourth  or 
fifth  of  section  2863  of  this  act.  But  if,  in  an  action  to  recover 
damages  for  an  assault,  battery,  false  imprisonment,  libel,  slander, 
criminal  conversation,  seduction,  or  malicious  prosecution;  or  a 
fine  or  penalty  in  which  the  people  of  the  state  are  a  party,  the 
plaintiff  recovers  less  than  fifty  dollars  damages,  the  amount  of 
his  costs  can  not  exceed  the  damages.] 

S.  An  action  where  the  people  of  the  state  are  a  party;  ivfliere  the 
action  is  to  recover  damages  for  an  assault,  battery,  false  imprison- 
mnent, libel,  slander,  criminal  conversation,  sedvction,  malicious 
prosecution;  where  the  action  is  brought  agaitist  the  surviving  hus- 
hand  or  wife  of  a  decedent  and  the  next  of  kin  of  an  intestate,  or 
the  next  of  kin  or  legatees  of  a  testator,  to  recover  to  the  extend 
of  the  assets  paid  or  distributed  to  them  for  a  debt  of  the  decedent 
upon  which  an  action  might  have  been  maintained  agaitist  the 
executor  or  administrator;  where  the  action  i-s  brought  against  an 
fxeciUor  or  administrator  upon. a  claim  which  has  been  rejected 
hy  him;  where  the  action  is  brought  by  an  executor  or  adminis-^ 
iraior  to  recover  damages,  for  a  wrongful  a-ci,  neglect  or  defaidt  by 
which  the  decedent's  death  was  caused;  an  action  foti)ided  upon 
the  spoliation  or  other  misappropriation  of  public  property ;  where 
the  action  is  brought  against  the  legatees  or  devisees  to  recover  a 
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§  92  share  of  the  property  of  a  decedent  by  a  child  horn  after  the  vvahing 

'  of  a  will  or  by  a  subscribing  witness  to  a  will;  where  the  action 
is  brought  against  the  heirs  of  can  intestate  or  the  heirs  and 
devisees  of  a  testator  to  recover  for  the  debts  of  the  decedent  aris- 
ing by  simple  contract  or  by  specialty; 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing 
subdivisions  of  this  section,  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  only.  [But  the  plaintiif  is  not  entitled 
to  costs,  under  this  subdiyision,  unless  he  recorerg  the  sum  of  fifty 
dollars  or  more.] 

[5.  In  all  actions  hereafter  brought  in  the  supreme  court,, 
triable  in  the  county  of  New  York  which  conld  have  been  brought^ 
except  for  the  amount  claimed  therein,  in  the  city  court  of  the 
city  of  New  York,  and  in  which  the  defendant  shall  have  been 
semed  with  process  within  the  county  of  New  York,  the  plaintifT 
shall  recover  no  oo&ts  or  disbnrMsnentB  unless  he  shall  receiver 
one  thousand  dollars  or  more.  In  all  actions  hereafter  broiigkt  in 
the  supreme  court,  triable  in  the. county  of  Kings,  which  could 
have  been  brought,  except  for  the  amount  elaimed  therein,  in  the 
county  court  of  Kings  county,  and  in  which  the  defendaait  shall 
have  been  served  with  process  within  the  county  of  KingSy  the 
plaintiff  shall  recover  no  costs  or  disbnrBements  nnless  he  shall 
recover  five  hundred  dollars  or  more.  In  all  actions  hereafter 
originally  brought  in  the  supreme  court,  triable  in  the  county  of 
Albany,  and  in  which  the  defendant  is  a  resid^it  of  the  county  of 
Albany,  which  could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  county  court  of  the  county  of 
Albany,  the  plaintiff  shall  recover  no  costs  or  disborsements  unless 
he  shall  recover  five  hundred  dollars  or  miore.  In  all  actioias  here- 
after brought  in  the  supreme  court,  tnable  in  the  county  of  New 
York  or  the  county  of  Kings,  or  in  the  city  court  of  the  city  of 
New  Yoric  or  the  coimty  oourt  of  Kings  county,  whidi  could  have 
been  brought,  except  for  the  amount  claimed  thecein,  in  the 
municipal  court  of  the  city  of  New  York,  and  in  whid&  the 
defendant  shall  have  been  served  with  process  within  the  eity  of 
New  York,  the  plaintiff  shall  recover  no  costs  or  disbarsesLent} 
unless  he  shall  recover  two  hundred  and  fifty  dollars  or  nKvre  The 
fact  that  in  any  action  a  plaintiff  is  not  entitled  to  coots  und^* 
the  provisions  of  this  subdivision  shall  not  entitle  tlie  defendant  to 
costs  under  the  next  following  seerton.  J  (Code  of  Civil  PixHsedare, 
§  3228,  pt.) 
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§  »3.  Itef  emdatttf t  eoits  of  oonm.    The  defendant  is  entitkd  to   §g  g  j^gg 

coete,  rf  ceniise,  upoa  tbe  lendefing  <rf  |[final}  a.  judgnattit,  in  an 

action  q)edfied  ift  the  fla^J  preced-mff  seotiou  unless  the  plamtiff 
is  entitled  to  eost^,  as  themn  prescribed ;  but  the  f  aet  that  in  any 
action  a  plaintiff  is  not  entitled  to  costs  [under  the  provisions  of 
this  subdivision^]!  because  the  action  was  brought  in  a  court  of 
higher  jurisdiction  than  it  might  have  been  brought  in,  shall  not 
entitle  the  defendant  to  costs,  [under  the  next  following'  section.  J 
(Code  of  Civil  Procednre,  §  3228,  subd.  5,  pt.,  §  3229,  pt.) 

ARTICLE  46 

Peuxltt 
ScetHm  94.  Penaltj^ 

§  94.  Teaaltj,  If  in  an  acti^m  to  recorer  damagtes  for  [an 
assault,  battery,  false  imprisonment,  libel,  slander,  criminal  con- 
vfTsatioii.  seduction  or  malicious  proseeution  ,*  or  a  fine  or]  a 
penally"  [in  which  the  people  of  the  State  are  a  party,]  the 
plaintiff  recovers  leee  than  fifty  dollars  damages,  the  amoont  of 
his  costs  can  not  exceed  the  damages.  (Code  of  Civil  Procedure, 
I  3228,  subd.  3,  pt.) 

ARTICLE  47 

People 

Section  95.  Costs  against  people. 
96.  Costa  against  relator. 
Vi.  Paymeait  of  ooats  by  oomptroller. 

§  ^.  Coats  against  p«fif  le.  In  an  aotion  brought  in  the  name  of 
*Iie  people  of  tiie  State,  to  lecosrei*  money  or  property,  or  to  estab- 
lish a  xigfat  or  claim,  &x  the  benefit  of  a  county^  eity^  town,  or  vil- 
lage^ costB  ihall  not  be  awarded  against  the  people;  bvLt,  where 
'bey  son  acKraided  to  the  defentdant,  they  xnuat  be  awarded  against 
the  body  for  whose  benefit  the  aeiion  was  brought.  (Code  of 
Civil  Prooeduae,  §  3243.) 

§  96.  Costs  against  relator.  Where  an  action  is  brought  [in 
the  name  of  the  people  of  the  State,  upon  the  relation  of]  icith 
ih.p  consent  of  the  attorney-general  by  a  private  corporation  or  indi- 
ndual,  having  an  interest  in  the  question  involved,  [as  prescribed 
in  section  1986  of  this  act,]  a  judgment,  awarding  costs  to  the 
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§§  97-98  defendant,  must  award  them,  against  the  [relator,]  plaintiff  in 
the  first  instance;  and  against  the  people,  only  in  case  an  exe- 
cution, issued  thereupon  against  the  property  of  the  [relator,] 
plaintiff  is  returned  unsatisfied  (Code  of  Civil  Procedure,  § 
3242.) 

§  97.  Payment  of  costs  by  comptroller.  Where  costs  are 
awarded  against  the  people  of  the  state  in  an  action  or  a  special 
proceeding  brought,  by  a  public  officer,  pursuant  to  any  pro- 
vision of  law,  and  the  proceedings  have  not  been  stayed,  by  appeal 
or  otherwise;  the  comptroller  must  draw  his  warrant  upon  the 
treasurer,  for  the  payment  of  the  costs,  out  of  any  money  in  the 
treasury,  appropriated  for  that  purpose,  upon  the  production  to 
him  of  an  exemplified  copy  of  the  judgment,  or  order  awarding 
the  costs,  and  where  the  amount  is  not  fixed  thereby,  of  a  taxed 
bill  of  costs;  accompanied,  in  either  case,  with  a  certificate  of 
the  attorney-general,  to  the  effect  that  the  action  or  special  pro- 
ceeding was  brought  pursuant  to  law.  The  fees  of  the  clerk,  for 
the  exemplified  copy,  must  be  certified  thereupon  by  him,  and 
included  in  the  warrant.     (Code  of  Civil  Procedure,  §  3241.) 

ARTICLE  48 
Poor  Pekson 
Section  98.  Poor  person. 

§  98.  Poor  Person.  A  person  [so J  admitted  to  prosecute  as  a 
poor  person  may  prosecute  his  action  without  paying  fees  to  any 
officer  and  he  shall  not  be  prevented  from  prosecuting  [the  same] 
his  action,  by  reason  of  his  being  liable  for  the  costs  of  a  former 
action,  brought  by  him  against  the  same  defendant.  If  judg- 
ment is  rendered  against  him,  or  his  complaint  is  dismissed,  costs 
shall  not  be  awarded  against  him.  Where  costs  are  awarded  in 
favor  of  sc  person,  who  had  been  admitted  to  prosecute  or  defend 
as  a  poor  person,  [as  prescribed  in  this  articlej  they  must  be 
paid  over  to  his  attorney,  when  collected  from  the  adverse  party, 
and  distributed  among  the  attorney  and  counsel  assigned  to  the 
poor  person,  as  the  court  directs.  (Code  of  Civil  Procedure,  §§ 
461  and  467.) 
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ARTICLE  49 
Printer's  Fees 
Section  99.  Printer's  fees. 

§  99.  Printer's  fees.  Except  as  otherwise  specially  prescribed  §§  99-100 
by  law,  the  proprietor  of  a  newspaper  is  entitled,  for  publishing 
summons,  notice,  order,  citation  or  other  advertisement,  required 
by  law  to  be  published,  other  than  the  session  laws,  for  eadi  folio, 
to  seventy-five  cents  for  the  first  insertion,  and  fifty  cents  for  each 
subsequent  insertion.  In  counties  containing  wholly  or  partially 
cities  of  the  first-class,  except  in  the  city  of  New  York,  the 
proprietor  of  a  newspaper  is  entitled  for  publishing  such  notices, 
matters  and  advertisements  aforesaid,  other  than  the  session  laws 
for  each  folio  to  one  dollar  for  the  first  insertion,  and  seventy-five 
cents  for  each  subsequent  insertion.  And  in  the  city  of  New 
York  to  twelve  cents  per  agate  line  of  thirty  ems  for  each  insertion. 
If  such  notices,  matters  and  advertisements  aforesaid,  other  than 
the  session  laws,  are  printed  'in  type  other  than  agate,  the 
proprietor  of  a  newspaper  shall  be  entitled  to  the  number  of  lines 
such  notices,  matters  and  advertisements  would  occupy  if  set  in 
agate,  thirty  ems  to  the  line.  The  compensation  for  publishing  the 
session  laws  must  be  fixed  by  the  board  of  supervisors  at  not  more 
than  fifty  cents  for  each  folio.     (Code  of  Civil  Procedure,  §  3317.) 

ARTICLE  50 
Production^  of  Life  Tenant 
Section  100.  Action  to  produce  life  tenant. 

§  100.  Action  to  produce  life  tenant.  Where  costs  [of  a  special 
proceeding,  taken  as  prescribed  in  this  title,]  in  an  action  to 
produce  a  life  tenant  are  awarded,  they  must  be  fixed  by  the 
court  at  a  gross  sum,  not  exceeding  fifty  dollars,  in  addition  to 
disbursements.  Where  provision  is  not  specially  made  [in  this 
title]  for  the  award  pf  cost5,  they  may  be  denied,  or  awarded  to 
or  against  either  party,  as  justice  requires.  (Code  of  Civil  Pro- 
cedure, §  2316.) 
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AKTICLE  51 

Receivteb's  Commissions 
Section  101.  Receiver's  commissions. 

§9  Wl-105       8  101.  Reotbret'i  comnMidiis.    A  receiver,  ezoept  as  otherwise 

speeiaDy  prescribed  by  statutey  is  eBtiided,  in  addiitioii  to  his  ii«:e9- 

sary  expenaea,  to  such  commissirasy  not  exceeding  five  per  centmn. 
upon  the  suhub  received  and  diabursed  by  him^  as  the  court  by 
which^  or  tiste  judge  by  whom,  he  is  appointed  allows.  But  if  in 
any  case  the  eocomissioiis  of  a  tempovary  or  permaaent  reeeiTer^ 
so  computed,  diall  not  amount  to  one  hundred  doUarsy  said  court 
or  judge  miay,  in  its  or  his  diseretifin^  allow  said  receiver  sodok  a 
sum,,  not  exceeding  one  hundred  dollars^  for  his  cemmissions  a& 
shall  be  comntenfiurate  with  the  services  raidered  by  said  receiver. 
(Code  of  Civil  Proeeduie  §,  3320.  pt.) 

ARTICLE  52 

Recovery  oi?  Cilattel 
Section  102.  Action  to  recover  chatteL 

§  102.  Actian  ta  reeorer  ekaittel.  In  an  action  to  recover  tt 
chattel[.  ButJ  if  the  value  of  the  chattel  or  of  all  the  chattpla^, 
recovered  by  the  plaintiff,  as  fixed,  together  with  the  damages, 
if  any,  awarded  to  him,  is  less  than  fiftj'  dollars,  the  amount  of  his 
costs  cannot  exceed  the  amount  of  the  value  and  the  damages* 
(Code  of  Civil  Procedure,  §  3228,  subd.  2.) 

ARTICLE  53 
Recovery  or  Real  Property 
Section  103,  Answer  of  title  in  lower  court. 

« 

§  lOa  Answer  of  title  in  Lower  court.  Where  an  action,  brought 
before  a  justice  of  the  peace,  or  in  |[a  district]!  the  muHicipaZ 
court  of  the  city  of  Xew  York,  or  a  justice's  court  of  a  city,  has. 
been  discontinued,  as  prescril>od  by. law,  upon  the  delivery  of  an 
answer,  showing  that  title  to  real  property  will  come  in  question  ; 
and  a  new  action,  for  the  same  cause,  has  been  commenced  in  tho- 
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proper  court;  the  paztty  m  Kviicne  i&var  [final]  jxulgnmit  is  vea-  M  MNMIfiS 

detei  in  tiia  aew  action^  is  entitled  to  eosts;  exDqot  lliftt,  mduare 

[final]  judgment  is  Teoderal  therein,  in  favor  of  the  defiendnni, 

upon  the  trial  of  an  issue  of  fact,  the  plaintiflf  is  entitled  to  co0tB, 

unless  it  is  certified,  that  the  title  to  real  property  came  in 

question  on  the  trial.     (Code  of  Civil  Procedure,  §  3235.) 

ARTICLE  54 

Section  104.  Referee's  fees  generally. 

105.  Referee's  fees  on  sale  of  real  property. 

f  104.  Beleree's  fees  gfjMrally.  A  referee,  in  an  action  or  a 
special  proceeding  brongkt  in  a  court  of  record,  or  Jjn  a  special 
proccedling,  taken  as  prescribed  in  title  twelve  of  (iiapter  seven- 
teen of  this  act,]  appointed  pursuant  to  an  order  in  cdd  of  exetu- 
iion  to  secure  the  satisfaction  of  a  judgmeni  is  entitled  to  ten 
dollars  for  ea<di  day  ^pent  in  the  business  of  the  xeference;  unless 
at  or  before  the  comraenceraent  of  the  trial  or  hearing,  a  different 
rate  of  compensation  m  fixed,  by  the  consent  of  the  parties,  other 
than  those  in  default  for  failure  to  appear  or  plead,  manifested 
by  an  entry  in  the  minutes  of  the  referee,  or  otherwise  in  writing, 
or  a  smaller  compensation  is  fixed  by  the  court  or  judge  in  the 
order  appointing  him.     (Code  of  CStA  Procedure,  %  3296.) 

§  105.  Seferee'A  fees  on  «ale  of  joal  jpr^perty.  The  fees  of  a 
reiasee  Appcuiiibed  to  seU  real  property  pursuant  to  a  judgment 
in  Mm.  aetion,  eae  the  saaie  as  those  allowed  to  the  sheriff,  aaid  he 
k  sJieweA  the  aame  disfaRixseixkents  as  the  sheriff.  Wliere  a  referee 
is  re<|aired  to  take  security  upcm  a  sale,  or  to  distribute,  or 
ajqaljr,  or  asoertain  and  ceport  upon  the  distribution  or  applica- 
tioa  a£  any  of  the  proceeds  oi  the  sale,  he  is  also  entitled  to  one- 
half  <2f  the  -oommissions  upon  the  amount  so  secured,  distributed 
or  applied,  allowed  by  law  to  an  executor  or  administrator  for 
tet&vmg  aad  paying  out  Knojuey.  But  commissions  shall  not  be 
allowed  to  him  upon  a  ffuiu  hidd^i  by  a  party,  and  applied  upon 
that  f^rtj^A  demsuM!,  as  &&ed  by  the  judgment,  without  being 
paid  to  the  referee,  except  to  the  amount  of  ten  dollars.  And  a 
referee's  oompensaticm,  including  commissions,  cannot,  where  the 
sale  lA  under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
exceed  fifty  dollars,  uidess  the  property  sold  for  ten  thousand 
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§§  106-107  dollars  or  upwards,  in  which  event  the  referee  may  receive  such 

additional  compensation  as  to  the  court  may  seem  proper,  or  in 
any  other  [cause]  case  five  himdred  dollars.  (Code  of  Civil 
Procedure,  §  3297.) 

ARTICLE  55 

Register's  and  Recording  Officer's  Fees 

Section  106.  Register's  fees  generally. 

107.  Recording  officers  in  Greater  New  York. 

§  106.  EcgiBtcr's  fees  generally.  The  register  of  any  county, 
[or  the  clerk  of  any  court  of  record,]  is  entitled,  for  any  services 
[specified  in  the  last  section  but  one,]  which  he  is  authorized  to 
perform,  to  the  fees  [specified  therein,]  allowed  to  a  county  clerk 
for  the  sa/me  services  subject  to  the  same  qualifications  [therein 
contained.]  unless  a  different  fee  is  fixed  by  statute.  (Code  of  Civil 
Procedure,  §  3306,  pt) 

§  107.  Eecording  officers  in  Greater  New  York.  The  rasters  of 
the  counties  of  itsTew  York,  Kings  and  Bronx,  and  the  county 
clerks  of  the  counties  of  Queens  and  Richmond,  when  acting  as 
recording  officers,  are  entitled  for  services  specified  in  this  section, 
to  the  following  fees  to  be  paid  in  advance: 

1.  For  recording  any  instrument,  fifteen  cents  for  each  folio. 

2.  For  indexing  or  entering  any  instrument  upon  the  block 
index,  fifty  cents  for  each  block  indexed  against. 

3.  For  filing  a  certificate  of  satisfaction  of  a  mortgage,  twenty- 
five  cents;  for  entering  a  minute  of  such  satisfaction,  twenty-five 
cents;  for  examining  each  assignment  of  such  mortgage,  twenty - 
five  cents ;  and  an  additional  charge  of  twenty-five  cents  for  each 
record  of  discharge  entered  upon  the  block  or  alphabetical  index, 

4.  For  filing  any  paper  other  than  satisfaction,  chattel  mort- 
gage, bill  of  sale,  conditional  bill  of  sale  or  other  instrument 
affecting  chattels,  twenty-five  cents. 

5.  For  filing  and  indexing  a  certificate  of  the  appointment  of 
a  notary  public  or  of  a  commissioner  of  deeds,  twentj'-five  cents. 

6.  For  the  production  for  examination  within  the  office  of  any 
filed  paper  affecting  chattels,  five  cents. 

7.  For  sealing  any  paper  when  required,  twenty-five  cents. 

8.  For  every  certificate  issued  by  the  register,  or  county  clerk 
when  acting  as  register,  twentj'-five  cents. 
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9.  For  searching  and  certifying  the  title  to,  or  an  incumbrance   S  107 


or  lien  upon  real  property,  five  cents  per  year  for  each  name 
against  which  the  search  is  made,  and  five  cents  for  each  separate 
piece  or  parcel  of  property  not  consisting  of  contiguous  lots,  and 
five  cents  additional  for  each  return  made  of  any  conveyance  or 
lien  found. 

10.  For  preparing  and  certifying  a  copy  of  a  paper  filed  or 
recorded  in  the  office,  fifteen  cents  for  each  folio. 

11.  For  certifying  a  prepared  copy  of  a  paper  filed  or  recorded 
in  the  office,  ten  cents  for  each  folio. 

12.  For  filing  a  chattel  mortgage,  an  absolute  or  conditional 
bill  of  sale  of  chattels,  an  agreement  affecting  chattels,  or  a  copy 
of  the  foregoing,  or  a  notice  of  lien  on  merchandise,  or  an  assign- 
ment of  any  such  instrument,  ten  cents. 

13.  For  examining  each  instrument  as  above  stated,  upon  the 
filing  of  an  assignment  thereof  for  a  cross  reference  thereto,  ten 
cents. 

14.  For  entering  a  chattel  mortgage  or  other  instrument  affect- 
ing chattels,  in  each  book  as  prescribed  by  law,  ten  cents  for  each 
party  to  the  instrument.  When  the  amount  involved  in  a  chattel 
mortgage  or  other  instrument  affecting  chattels  is  one  hundred 
thousand  dollars  or  more,  the  fee  for  filing  and  entering  the  same, 
or  anv  renewal  thereof,  shall  be  one  dollar  for  each  one  hundred 
thousand  dollars  or  fraction  thereof,  as  set  forth  in  the  instru- 
ment Every  instrument  affecting  chattels  must  be  endorsed  on 
the  face  thereof  with  the  character  of  the  instrument,  the  names  of 
all  the  parties  thereto,  and  the  location  of  the  property  affected 
therebv. 

15.  For  searching  the  index  books  for  a  chattel  mortgage  or 
other  instrument  affecting  chattels,  upon  a  request  specifying  the 
names  and  periods  to  be  searched,  five  cents  for  each  month  for 
^ch  name. 

16.  For  issuing  a  receipt  for  a  chattel  mortgage,  bill  of  sale, 
conditional  bill  of  sale,  or  other  instrument  affecting  chattels,  or 
a  certificate  for  a  copy  of  any  such  instrument,  twenty-five  cents. 

17.  For  filing  and  indexing  each  map,  fifty  cents,  and  twenty- 
Sre  cents  for  each  square  foot  or  major  part  thereof  of  map 
surface. 

18.  For  copying  any  map  which  he  may  record,  copy  or  certify, 
=ufh  reasonable  fees  for  the  service  as  may  be  fixed  by  the  register, 
or  county  clerk  when  acting  as  register,  subject  to  the  revision  of 
the  supreme  court,  by  which  the  same  may  be  taxed. 
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§§  lOS-110       19,  Por  retumii2g  recorded  iiafitraments  by  rnsHy  £ve  oentB  far 

eadi  inobiimfinty  and  for  fuay  otker  papera,  the  ii€CQS6ar}'  postage. 

20.  The  register,  or  eoun4;j  clerk  when  Acting  as  raster,  notav 

fix  tlae  fee  for  any  /serviee  r^ade^ed  by  him,  amd  for  which  no 

fee  is  heoeaa  epecL&ed,  fiubjeot  to  review  by  the  supreme  court 

O  2.  J  21,  All  acts  or  parts  of  acts,  or  special  acis  or  parts 

•  thereof,  ineonsistent  with  this  C^^3  sectionj  are  hereby  repealed. 

(Code  of  Civil  Procediire,  §  a332d,  aa  added  L.  1«17,  <5h.  467.) 

ARTICLE  ^ 

Retaxatiok 

Section  106.  Retaxatioai. 

109.  Credit  on  retaxaition. 

§  108.  Betaiaition.  Costs  may  £aldo]  be  taxed  without  notioe. 
But  where  thev  are  so  taxed,  notice  of  retaxation  thereof  must 
immediately  afterwards  be  given  fsus  prescribed  in  the  last  sec- 
tion! by  the  party  at  whose  instamce  they  were  taxed;  in  -default 
wiereof ,  the  ooart  must,  upoa  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be  paid 
by  the  party  in  default.  The  court  may,  in  its  discretion,  upon 
the  application  of  a  party  interested,  direct  a  retaxation  of  oosis 
at  any  tima     (Code  oi  Civil  Procedure,  §  a264,  pt.) 

§  109.  Credit  on  retaxation.  Any  sum,  deducted  upon  a  retaxa- 
tion of  costs  must  he  credited  upon  the  execution,  or  other  "mandate 
issued  to  enforce  the  judgment.  (Code  of  Civil  Procednrf*, 
§  3264,  pt.) 

ARTICLE  57 
BcPEitvisoR  oit  School  Officer 
Section  110.  School  officer  or  supervisor. 

§  110.  School  oflker  or  supervisor.    Costs  cannot  be  awarded  to 

the  plaintiff,  in  an  action  against  a  school  officer,  or  a  supervisor, 
on  account  of  an  act  performed  by  him,  by  viitue  of,  or  \iaic\er 
color  of  his  office£ ;],  or  on  account  of  a  refusal  or  an  onxit^on 
to  perform  a  duty  enjoined  upon  him  by  law£;3,  where  his  act, 
refusal,  or  omission  might  have  l^een  the  subject  of  an  appea.1  to 
the  state  superintendent  of  public  instruction,  and  where  it  is 
certified  that  it  appeared,  upon  the  trial,  that  the  defendant  .acted 


Costs,  Fees,  Dbbvasxhbstb  Msm  Interest  Law      217 

lA  pmi  ffiilk    Sifit  this  aiKtion  does  not  apply  to  an  action  for  a   §  £U 
penalty;  (»r  ta  an  aetion  or  a  speeial  proeeedin^,  to  enionse-  & 
(ieeiai(HD>  of   the   flAip»intei]idsiit.      (Code  of   CiTil  Piocednire, 
§  32*4.) 

ARTICLE  58 
Security  por  Costs 

Section  111.  Security  for  eoeta  dependent  uipoB  ^Mmditkona  emst- 

ixkg  at  tine  eonunes^emeiit  of  aetion. 

112.  Security  for  costB  dependent  upon  eooditions  aris- 

ing after  commeneeinent  of  action. 

113.  Right  to  security  for  costs  nmat  exi^  against  all 

the  plaintiffs. 
114:.  Securily  for  costs  discretionary  in  certain  cases. 
115^  Order  for  security. 

116.  Undertaking  for  security. 

117.  Exception  to  sureties  and  justification. 

118.  Allowance  of  sureties. 

119.  Additional  security  for  costs. 

120.  Dismissal  of  complaint  for  failure  to  give  security. 

121.  Attorney's  HaHKty  for  costs. 

122.  Special  proceedings. 

§  111.  Scemrity  far  oofto  iependent  v^on  conditnita  ezirtiag-  at 
the  commencement  %i  axstioiL  The  defendant,  in  an  action  Iwought 
ia  a  court  of  record^  may  require  security  for  costs  to  be  given, 
faa  prescribed  in  this  titlej  where  the  plaintiff  was,  when  the 
action  was  commenced,  either 

1-  A  person  residing  without  the  state;  or,  if  the  action  is 
bitraghi  in  a.  county  court,  except  in  the  counties  of  Albany,  Kings, 
Queens^  Bcmaaelnex  and  Bickmond,  or  in  the  eity  court  of  the 
citT  of  'Sew  York,  the  city  oourt  of  Yonkers,  or  the  city  court  of 
-Ubany,  rpmding  without  the  city  or  county,  as  the  ease  may  be, 
therein  the  court  is  located ;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime ;  or 

4.  The  official  assignee  of  a  person  so  imprisoned ;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
nsptcy ;  where  the  action  is  brought  upon  a  cause  of  action,  arising 
l^'fore  the  assignment,  the  appointment  of  tlie  trustee,  or  the 
aJjudication  in  bankruptcy. 
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§§  112-115       5.  The  taord  ''  city  "  as  used  in  this  section  so  far  as  it  applies 

to  the  city  court  of  the  city  of  New  York  shall  be  construed  to 
mean  and  apply  to  the  territory  luithin  the  city  of  New  York  as  it 
existed  and  was  constituted  prior  to  the  sixth  day  of  June, 
eighteen  hundred  and  ninety-five.  (Code  of  Civil  Procedure, 
§  3268,  Greater  New  York  charter,  §  1345.) 

§.  112.  Secnrity  for  costs  dependent  npon  conditions  arising  after 
commencement  of  action.  The  defendant,  in  a  like  action,  may 
require  security  for  costs  to  be  given,  where,  after  the  commence- 
ment of  the  action,  the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  state;  or,  where  the  action  if 
brought  in  either  of  the  local  courts  specified  in  subdivision  first 
of  the  last  section,  ceases  to  be  a  resident  of  the  city  or  county,  as 
the  case  may  be,  wherein  the  court  is  located ;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  state,  or 
of  the  United  States;  or 

3.  Is  sentenced  to  a  state  prison,  for  a  term  less  than  for  life. 
(Code  of  Civil  Procedure,  §  3269.) 

§  113.  Eight  to  secnrity  for  costs  mnst  exist  i^ainst  all  the  plain- 
tiffs. In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  the 
plaintiffs.     (Code  of  Civil  Procedure,  §  3270.) 

§  114.  Secnrity  for  costs  discretionary  in  certain  cases.  In  an 
action  brought  by  or  against  an  executor  or  administrator,  in 
his  representative  capacity,  or  the  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute  to  sue,  or  to  be  sued; 
or  by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs.  (Code  of  Civil  Procedure, 
§  3271.) 

§  115.  Order  for  secnrity.  Where  security  for  costs  is  required 
to  be  given,  the  court  in  which  the  action  is  pending,  or,  except 
in  a  case  specified  in  the  last  section,  a  judge  thereof,  upon  due 
proof,  at  any  time  by  affidavit,  of  the  facts,  must  make  an  order 
requiring  the  plaintiff,  within  a  time  specified,  either  to  pay  into 
court,  the  sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to 
the  payment  of  the  costs,  if  any,  awarded  against  him,  or,  at 
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his  election,  to  file  with  the  clerk  an  undertaking,  and  to  serve  §§  116-119 
a  written  notice  of  the  payment  or  of  the  filing  upon  the  defend- 
ant's  attorney;  and  staying  all  other  proceedings,  on  the  part  of 
the  plaintiff,  except  to  review  or  vacate  the  order,  until  the  pay- 
ment or  filing,  and  notice  thereof,  and  also,  if  an  undertaking  is 
given,  the  allowance  of  the  same.  (Code  of  Civil  Procedure, 
§  3272.) 

§  116.  Undertaking  for  security.  The  undertaking,  specified  in 
the  last  section  must  be  executed  to  the  defendant  by  one  or  more 
sureties,  and  must  be  to  the  effect  that  they  will  pay,  upon 
demand,  to  the  defendant,  all  costs  which  may  be  awarded  to  him 
in  the  action,  not  exceeding  a  sum  specified  in  the  undertaking, 
which  must  be  at  least  two  hundred  and  fifty  dollars.  (Code  of 
Civil  Procedure,  §  3273.) 

§  117.  Exception  to  sureties  and  justification.  Within  ten  days 
after  service  of  the  notice  of  filing  the  undertaking,  the  defendant 
may  serve  upon  the  plaintiff's  attorney  a  notice  that  he  excepts 
to  the  sureties  therein.  Within  ten  days  after  service  of  such  a 
notice,  the  plaintiff  must  serve,  upon  the  defendant's  attorney, 
a  notice  of  the  justification  of  the  same  or  new  sureties  before  a 
jjudge  of  the  court,  or  a  county  judge,  at  a  specified  time  and 
place;  the  time  to  be  not  less  than  five  nor  more  than  ten  days 
thereafter,  and  the  place  to  be  within  the  county  where  the  action 
is  triable.     (Code  of  Civil  Procedure,  §  3274.) 

§  118.  Allowance  of  sureties.  [Section  580  of  this  act  applies 
to  the  justification  of  the  sureties.]  Where  the  judge  finds  the 
sureties  sufficient,  he  must  annex  the  written  examination,  if  any, 
to  the  undertaking,  indorse  his  allowance  thereon,  and  cause  them 
to  he  filed  with  the  clerk.  Where  the  defendant  fails  duly  to 
except  to  the  sureties,  the  undertaking  is  deemed  allowed,  and 
must  be  indorsed  and  filed  in  like  manner.  (Code  of  Civil 
Procedure,  §  3275.) 

§  119.  Additional  security  for  costs.  At  any  time  after  the 
allowance  of  an  undertaking,  given  [pursuant  to  such  an  order, 
or  as  prescribed  in  section  3278  of  this  act,]  as  security  for  costs 
or  after  notice  of  the  payment  into  court,  made  pursuant  to  such 
an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory^  proof, 
by  affidavit,  that  the  sum  specified  in  the  undertaking,  or  the 
amount  of  such  payment,  is  insufficient;  or  that  one  or  more  of 
the  sureties  have  died,  or  become  insolvent,  or  that  his  or  their 
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§C  12i^l23«  cizcvKmstaiieefl  bare  become  so  preearious  tfast  there  isi  teamm  to 

apptdbftid  that  the  undeitakin^  is  iiiflctfficieit  for  the  aecurity 
of  tile  defettdant ;  must  make  an  order^  Teqiuirin^  the  piaintiS  to 
gire  an.  additional  undertakings  or  make  an  additionid  payment 
into  court.  [The  last  four  aectiofbaj  The  proinaions  rehMng  t^ 
tlte  order  for  security,  requisites  of  mulert&Jeing^  jtuiificatioii  and 
allowance  and  payment  apply  to  such  an  order,  and  to  the  trnder- 
taking  given,  or  payment  made,  pursuant  thereto.  (Code  of  Civil 
Procedure,  §  ?276.) 

§  120.  SismiaftaL  oj  complaint  for  fadliixtt  to  §^e  secnxity.  Where 
the  plaintiff  fails  to  comply  with  an  Ofder^  [made  afr  {Hreacrihed. 
in  this  title]  m  rehtion  to  secwrity  for  co^s  or  to  procure  the 
allowance  of  an  undertaking  given  pursuant  to  such  an  order^ 
the  defendant  is  entitled  to  a  judgment  dismissing  the  ooQarpladnt, 
and  in  his  favor  for  costs.  The  defendant  may  apply  therefor,  as 
upon  a  motion.     (Code  of  Civil  Procedure,  §  327T.) 

§  12.1.  Attorney's  liability  for  coita^  Where  a  defendant  is 
entitled  to  require  security  for  costs,  as  prescribed  in  seetioiL 
[S2681  111  oi  this  [act J  chapter,  the  plaintiff's  attorney  is  liable 
for  the  defendant's  costs,  to  an  amount  not  exceeding  one  hnodred 
dollars^  until  security  is  given.  [a&  prescribed  in  this  title]  The 
.  plaintiff's  attorney  may  relieve  himself  from  that  liability^ 
although  the  defendant  may  not  require  seeuritv^  for  costs  to 
be  given,  by  filing  and  procuring  the-  allowance  of  an  undertak- 
ing for  costs  as  if  an  order  had  been  made,  [as  prescribed  in 
section  32T2  of  this  act]     (Code  of  Civil  Procedure,  §  327^  ) 

§  122.  Special  proceiediogs.  The  provisions  of  thi^  [actj 
chapter  relating  to  security  for  costs  apply  to  a  special  proceedings 
(Code  of  Civil  Procedni-e,  §  3279,  pt) 

■ 

ARTICLE  59 

Seduction 
Section  123.   Seduction. 

§  123.  Seduction.  If  in  an  action  to  recover  damages  for  fan 
assault,  battery,  false  imprisonment,  libel,  slander,  criminal  con- 
versation,J  seduction  [or  malicious  prosecution;  or  a  fine  or 
penalty  in  which  the  people  of  the  state  are  a  party ,J  the  plain- 
tiff recovers  less  than  fifty  doUars  damages,  the  amomit  of  his 
costs  can  not  exceed  the  damages.  (Code  of  Civil  Procedupp^ 
§  3228,  subd.  3,  pt.) 


Costs,  Fees,  DiAffUKBCMEirTS  and  Interest  Law      221 

articm;  m 

Sekvice  op  Papers 
Sdcticoi  124.  Service  bjr  publication. 

I  124.  Service  ty  pnUieation.    To  tlie  plaiatiflf  for  procuring   gg  124-127 

an  order  directing  the  service  of  the  summons  by  publication   

thereof,  or  personally,  without  flie  state,  on  one  or  more  defend- 
ants, ten  dollars.     (Code  of  Civil  Procedure,  §  3251,  pt.) 

AUTICLE  61 
hSexzlemjsikt  •oc  Acnoir 
Sectien  13S.  Ooets  vpon  settlemeirt. 

%  I2jg.  Gafti  agOBL  AattkaieBt.  Where  an  ^tion  wherein  ihe 
yiaintiff  ia  4idiUed  im  ^Qats  of  'Course,  [specified  in  fleetion  A22S 
ef  ibis  aet,J  as  settled  belme  judgment,  no  gnetttar  sum  sltall  he 
demsaded  as  eoii^  than  at  the  rsibes  preseorihed  [by  seetmi  S251 
of|  m  this  £mLj  chmfier.    <Csde  ef  Civil  Proeednve,  §  82«0.. ) 

ARTICLE  <52 
Severance  of  Acttow 
Section  126.  Costs  upon  severance  of  action. 

I  1^.  Osils  nfKNi  ierersnoe  ef  RctiaH.  Tf  the  plaintiff  elects  to 
t-ontmue  |]fcej  «?t  action,  after  severance  mid  judgment  upon  part 
of  his  tlaim,  his  right  to  costs  upon  the  judgment  for  the  residue 
of  kis  erfetm  is  the  same,  as  if  [it  was  taken  in  an  J  the  action  htjtd 
been  brought  for  onlj  that  part  of  the  claim  as  to  tvhich  the  actitm 
hasheen  continued.  If  -the  plarntifF  does  not  elect  to  continue  the 
actien,  costs  must  be  awarded,  as  upon  [final^  a  judgment  in  any 
other  case.     (Code  of  Civil  Procedure,  §  511,  pt.) 

AKTICLE  63 

SiUatlFF's    F££S 

Seetien  127.  IShenflPs  Pees. 

128,  Collection  of  sheriiFs  fees  on  execution. 
12*.  Costs  where  sheriff  a  party. 

§  12J.  UierUrs  i^es.     A  sheriff  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees : 
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§  127  1.  For  serving  a  summons  with  or  without  either  a  copy  of 

the  complaint,  or  a  notice  [specified  iu  section  four  hundred  and 

nineteen  or  section  four  hundred  and  twenty-three  of  this  act;] 
stating  the  sum  of  money  for  which  judgment  will  he  taken  or  a 
notice  of  no  personal  claim;  one  dollar,  except  that  iu  the  counties 
of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be 
one  dollar  and  fifty  cents ;  or  for  serving  or  executing  an  order  of 
arrest,  or  any  other  mandate,  for  the  service  or  execution  of  which 
no  other  fee  is  specially  prescribed  by  law,  except  a  subpoena,  one 
dollar;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  four  dollars,  for  each  person 
served  or  as  to  whom  it  is  executed;  and  for  necessary  traveling 
to  serve  or  execute  the  same,  six  cents  for  each  mile  traveled, 
going  and  returning;  the  traveling  fees  to  be  computed  from  the 
court  house  of  the  county;  or,  if  there  are  two  or  more  court 
houses,  from  Uiat  nearest  to  the  place  of  service  or  execution.  But 
where  two  or  more  mandates  are  delivered  to  a  sheriff,  to  be  served 
upon  or  executed  against  one  person,  at  one  time,  in  one  action  or 
special  proceeding ;  or  where  a  mandate  is  served  upon  oi>  executed 
against  two  or  more  persons,  in  one  action  or  special  proceeding, 
and  in  the  course  of  one  journey;  the  sheriff  is  entitled,  in  all, 
to  six  cents  only,  for  each  mile  traveled. 

2.  For  levying  [a  warrant]  an  order  of  attachment,  against  the 
property  of  a  defendant,  '[issued  as  prescribed  in  title  third  of 
chapter  seventh  of  this  act,]  or  for  executing  [a  requisition]  an 
order  to  replevy  one  or  more  chattels,  one  dollar;  except  that  in 
the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  five  dollars ;  and,  also,  such  additional  compensation,  for 
his  trouble  and  expenses,  in  taking  possession  of  and  preserving  the 
property,  as  the  judge,  issuing  the  [warrant]  order,  or  in  case  of 
a  replevin,  as  the  court  or  a  judge  thereof  allows,  and  the  judge 
or  court  may  make  an  order  requiring  the  party  liable  therefor  to 
pay  the  same  to  the  sheriff.    For  making  and  filing  a  description 
of  real  property,  or  an  inventory  of  personal  property  attached, 
twenty-five  cents  for  each  folio ;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  fifty  cents 
for  each  folio;  for  each  necessary  copy  thereof,  twelve  cents  for 
each  folio ;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  twenty  cents  for  eadi  folio ; 
together  with  such  compensation  to  the  appraisers,  as  the  judge 
issuing  the  [warrant]  order  allows,  not  exceeding  two  dollars  to 
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« 

each  appraiser,  for  each  day  actually  employed.  For  advertising,  §  127 
during  the  pendency  of  the  action,  personal  property  attached,  the 
same  fees  as  are  allowed  to  a  sheriff  for  advertising  personal 
property  for  sale,  by  virtue  of  an  execution.  If  the  action  is 
settled,  either  before  or  after  judgment,  the  sheriff  is  entitled  to 
poundage,  upon  the  value  of  the  property  attached,  not  exceeding 
the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio;  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty  cents  for 
each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of 
record,  fifty  cents  for  each  cause  placed  upon  the  calendar  for 
trial  by  a  jury,  to  be  paid  by  the  party  first  putting  the  cause  on 
the  calendar  for  that  term.  But  the  sheriff  is  not  entitled  to  more 
than  one  dollar  and  fifty  cents  for  calendar  fees  in  one  action.  The 
clerk  shall  not  put  a  cause  upon  the  calendar,  for  trial  by  a  jury, 
until  the  fee  specified  in  this  subdivision,  is  paid  to  him,  for  the 
use  of  the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term,  without  a  new  note  of  issue,  [as  prescribed  in  section  nine 
hundred  and  seventy-seven  of  this  act,]  the  party  moving  the 
trial  must  pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar 
fee  or  fees  remaining  unpaid.  No  sheriff  who  receives  an  annual 
salary  in  whole  or  in  part  for  his  services  shall  be  entitled  to  the 
fees  provided  by  this  subdivision,  and  in  all  counties  where  the 
sheriff  receives  such  annual  salary,  the  clerk  shall  place  all  causes 
upon  the  calendar  for  trial  without  the  payment  or  collection  of 
any  fee  therefor. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  [a  warrant]  an  order  of  attachment  or  an  execution,  or 
in  obedience  to  a  precept  issued  by  commissioners  appointed  to 
inquire  concerning  the  incompetency  of  a  person  to  manage  him- 
self or  his  affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual 
drunkenness,  or  in  any  case  not  provided  for  in  the  last  preceding 
subdivision  of  this  section,  including  the  making  and  return  of  the 
inquisition  when  required,  for  each  juror  notified,  twenty-five 
cents;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  the  fifty  cents  for  each  juror 
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§  127  nortLfied.    For  atteoading  it  jniy  vben  Tequiiied^  im  fiiMb  a  «Bse,  two 

doUaoB-;  except  iduct  im  tibe  oauatieB  of  New  York,  Kings,  Bronx, 
Queeaas  and  iiiebmond,  it  shall  be  five  doUai!B. 

6«  Eor  Mceiving  an  execution  agaanet  property,  entering  it  in 
his  4>ook6,  «eairehi»g  for  property,  and  postage  on  the  return,  ¥^n 
joade  liirough  the  postoffice,  fifty  <5entB ;  exeept  that  in  the  counties 
of  New  York,  Kings,  Bn^nx,  Queens  and  Richmond,  it  ^sh*ll  "be 
ene  dollar  wad  fifty  cents.  If  veipiired  by  the  sheriff,  that  fee,  - 
together  with  hig  fee  for  returning  the  eneoution,  innst  be  paid, 
hy  the  person  in  whose  behftlf  ike  execution  is  i«siied,  at  tile  time 
when  it  is  ddirered  to  Ihe  sdierif^,  who  is  not  bound  to  eHeouite  it 
imleaB  the  fee  is  so  paid.  For  mSLeage  npovi  nn  exeontiot,  for 
each  mile,  going  only,  ten  cents;  to  be  computed  as  preeozibed  in 
eubdiTision  first  «f  this  sectian. 

7.  For  eoliecting  money  by  virtae  of  an  eneouttsn,  J[a  WAfTant3 
4m  m*der  of  attachment,  or  an  attachment  for  the  payment  of 
mom^  in  an  action,  or  a  specdal  proceeding;  or  by  virtue  of  a 
warrant  for  tiie  >eollec4;ion  of  money,  issued  by  tke  comptroller,  or 
by  A  comity  treasurer;  in  any  county,  eneept  New  Yodt,  Kings, 
Bronx,  Queens,  Richmond  or  Westchester,  tthree  per  -centum  upon 
the  sum  •collected,  not  exceeding  two  hundred  and  fifty  doHars,  and 
two  per  centum  upon  tiie  sesidae  of  the  smm  oolloetod;  and  in 
either  of  the  counties  of  New  York,  Kings,  JBronx,  Quaens,  and 
Richmond  five  per  oentnm  upon  the  first  one  tho«saad  •doUats 
ooUected ;  two  and  one-half  per  centum  on  the  next  nine  thousand 
dollars  collected;  and  one  per  centum  on  all  sums  over  and  abore 
ten  thousand  dollars,  m  the  -couTity  of  We^tAeafter,  two  and  one- 
half  per  centum  upon  the  sum  collected  not  exeeeding  two  hun- 
dred and  fifty  dollars,  and  one  and  one^uarter  per  centum  upon 
the  residue  of  the  sum  collected;  and  also,  where  an  execution  is 
stayed  after  a  levy,  by  order  of  the  oonrt  or  otherwise,  or  where 
a  kfvy  is  upon  a  Utc  animal,  or  speedily  perishable  paroperty,  sudi 
additioaal  compensation,  for  his  trouble  and  expenses  in  taldng 
care  erf  and  preserving  the  property,  as  theoourt  or  a  judge  theneof 
allows.    Where  a  eettleraent  is  made  after  a  levy  by  Tirtne  cf  ah 
execution,  the  sheriff  is  entitled  to  poundage  upon  fhe  vTilue  of  the 
pTX>perty  levied  upon,  not  exceeding  the  sum  at  wliioh  ihe  settio- 
ment  is  made,  and  to  the  additional  compensation,  if  any,  provided 
for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtxte* 
of  an  execution,  £warrantj  ord^r  of  attachment,  or  other  f[wax-- 
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Tants]  order  specified  in  tlie  last  preceding  subdivision,  two  dol-   8  127 
lars,  unless  it  is  stayed  or  settled  before  sale;  and  in  that  case, 
one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property, 
by  virtue  of  an  execution,  twenty-five  cents  for  each  folio.  For 
drawing  and  executing  a  conveyance,  upon  a  sale  of  real  property, 
tvi^o  dollars,  except  that  in  the  counties  of  Xew  York,  Kings, 
Bronx,  Queens  and  Richmond  it  shall  be  five  dollars  to  be  paid  by 
the  grantee.  The  sheriff  is  also  entitled  to  the  printer^s  fees,  as 
prescribed  by  law,  paid  by  him  for  the  publication,  not  more  than 
six  weeks,  of  a  notice  of  the  sale  of  real  property,  and  he  may 
require  the  party  directing  the  sale  to  advance  the  printer's  fees, 
in  which  case  he  must  repay  the  same  out  of  the  proceeds.  Where 
the  notice  is  published  more  than  six  weeks,  or  the  sale  is  post- 
poned, the  expense  of  continuing  the  publication,  or  of  publishing 
the  notice  of  postponement,  must  be  paid  by  the  person  requesting 
it  Where  two  or  more  executions  against  the  property  of  one 
judgment  debtor  are  in  the  hands  of  the  sheriff,  at  the  time  when 
the  property  is  first  advertised,  the  sheriff  is  entitled  to  printei-'s 
fees  upon  only  one  execution,  and  he  must  elect  upon  which 
execution  he  will  receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law 

to  return,  twelve  cents ;  except  that  in  the  coimties  of  New  York,  , 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty-five  cents. 
For  a  certified  copy  of  an  execution,  and  of  the  return  of  satisfac- 
tion thereupon,  [delivered  as  prescribed  in  section  twelve  hundred 
and  sixty-six  of  this  act]  twenty-five  cents;  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  fifty  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution ;  but  Avhere  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking  which  he  is 
authorized  to  take,  fifty  cents ;  except  that  in  the  counties  of  Ne^- 
York,  Kings,  Bronx,  Queens  and  Richmond,  it  sliall  be  one  dollar, 
and  the  nx)taTy's  fees  to  any  aflidavit  or  acknowledgements.  For 
a  certified  copy  of  such  a  bond  or  undertaking,  twenty -five  cents; 
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§  127  except  that  in  the  coiinties  of  New  York,  Kings,  Bronx,  Queens 

and  Richmond,  it  shall  be  fifty  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteen  of  this  section,  and  removing  the  person 
in  possession,  one  dollar  and  fifty  cents,  except  that  in  the  coun- 
ties of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall 
be  five  dollars  and  the  same  travel  fees  as  upon  the  service  of  a 
summons. 

14.  For  each  person  committed  to  or  discharged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by  the 
person  at  whose  instance  he  is  imprisoned.  For  attending  before 
an  officer  for  the  purpose  of  surrendering  a  prisoner,  or  receiving 
into  custody  a  prisoner  surrendered,  in  exoneration  of  his  bail, 
including  all  his  services  upon  such  a  surrender  or  receipt,  one 
dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
traveling,  going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus 
to  inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents ; 
and  for  traveling  to  and  from  the  jail,  twelve  cents  for  each  mile. 
For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas  corpus, 
the  same  fees;  and  for  attending  the  court  or  judge  thereupon, 
one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addition  to  the 
sums  specified  in  this  subdivision,  to  his  actual  and  necessary 
expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands 
belonging  to  the  people  of  the  state,  or  to  Indians,  such  a  sum  as 
the  comptroller  audits,  and  certifies  to  be  a  reasonable  compensa- 
tion. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  from  the 
coimty  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 
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21.  For  attending  a  term  of  a  court,  which  he  is  required  by   88  128-129 
law  to  attend,  for  each  day,  three  dollars. 

22.  In  the  county  of  New  York  where  a  levy  has  been  made  un- 
der [a  warrant]  an  order  of  attachment  and  the  [warrant]  order  of 
attachment  is  vacated  or  set  aside  by  order  of  the  court,  the  sheriff 
is  entitled  to  poundage  upon  the  value  of  the  property  attached  not 
exceeding  the  amount  specified  in  the  [warrant]  order,  and  such 
additional  compensation  for  his  trouble  and  expense  in  taking 
possession  and  preserving  the  property  as  the  judge  issuing  the 
[warrant]  order  allows,  and  the  judge  or  court  may  make  an  order 
requiring  the  party  at  whose  instance  the  attachment  is  issued  to 
pay  the  same  to  the  sheriff ;  and  in  such  county  when  said  attach- 
ment has  been  otherwise  discharged  by  order  of  the  court,  he  shall 
be  entitled  to  the  poundage  aforesaid  and  to  retain  the  property 
levied  upon  until  his  fees  and  poundage  are  paid  by  the  party  at 
whose  instance  the  attachment  is  discharged. 

23.  In  the  county  of  New  York  where  an  execution  has  been 
vacated  or  set  aside,  the  sheriff  is  entitled  to  poundage  upon  the 
value  of  the  property  levied  upon  not  exceeding  the  amount  speci- 
fied in  the  execution,  and  the  judge  or  court  may  make  an  order 
requiring  the  party  liable  therefor  to  pay  the  same  to  the  sheriff. 

[§  2.]  24.  All  other  laws  or  sections  of  laws  now  affecting  the 
counties  of  Xew  York,  Kings,  Bronx,  Queens  and  Richmond  con- 
flicting or  inconsistent  herewith  are  hereby  repealed; 

[The  provisions  of]  Svbdivision  four  of  this  8ection[s  thirty- 
three  hundred  and  one,  thirty-three  hundred  and  four,  thirty-three 
hundred  and  five-a,  subdivii^ion  four  of  section  thirty-three  hun- 
dred and  seven  and  section  thirty-three  hundred  and  thirty-two  of 
this  chapter]  shall  not  apply  to  the  county  clerks  of  the  counties  of 
New  York,  Kings,  Bronx,  Queens  and  Richmond.  (Code  of  Civil 
Procedure,  §§  3307,  3308,  3332a,  pt.) 

§  128.  Collection  of  sheriff's  fees  on  execution.  The  fees  of  a 
sheriff,  upon  an  execution  against  property,  other  than  those  with 
respect  to  which  it  is  specially  prescribed  by  statute,  either  that 
they  must  be  paid  by  a  particular  person,  or  that  they  may  be 
included  in  the  costs  of  the  party  in  whose  favor  the  execution  is 
issued,  must  be  collected  by  virtue  of  the  execution,  in  the  same 
manner  as  the  sum  therein  directed  to  be  collected.  (Code  of  Civil 
Procedure,  §  3309.) 

§  129.  Costs  where  sheriff  a  party.  In  an  action  in  attachment 
proceedings  brought  by  a  plaintiff  in  the  name  of  himself  and  the 
sheriff,  the  sheriff  is  not  liable  for  the  costs  or  expenses  thereoi 
(Code  of  Civil  Procedure,  §  677,  pt.) 
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ARTICLE  64 

Slander 


Section  130.  Slander. 


§§  13&-132       §  130.  Slander.    If  in  an  action  to  recover  damages  for  [an 
'  assault,  battery,  false  imprisonment,  libel,]  slander[,  criminal  con- 

vwsation,  seduction  or  malicious  prosecution ;  or  a  fine  or  penalty 
in  which  the  people  of  the  state  are  a  party,]  the  plaintiff  recovers 
less  than  fifty  dollars  damages,  the  amount  of  his  costs  can  not 
exceed  the  damages.  (Code  of  Civil  Procedure,  §  3228,  subd. 
3,  pt.) 

ARTICLE  65 

Special  Proceedings 

Section  131.  Special  proceeding. 

§  181.  Special  proceeding.  Costs  in  a  special  proceeding, 
instituted  in  a  court  of  record,  or  upon  an  appeal  in  a  special 
proceeding,  taken  to  a  court  of  record,  where  the  costs  thereof 
are  not  specially  regulated  in  this  act,  may  be  awarded  to  any 
party,  in  the  discretion  of  the  court,  at  the  rates  allowed  for  simi- 
lar serviees,  in  an  action  brought  in  the  same  court,  or  an  appeal 
fnNBi  a  judgment  taken  to  the  same  court,  and  in  like  manner. 
(Code  of  Civil  Procedure,  §  3240.) 

ARTICLE  66 
Stay  for  Xoxpaymext 
Section  132.  Stay  for  nonpayment  of  costs. 

§  132.  Stay  for  nonpayment  of  costs.  All  proceedings  on  the 
part*  of  the  party  required  to  pay  the  [same]  costs  of  a  motion, 
or  other  mm  of  vwneih  directed  ly  an  order  to  be  paid,  except 
to  re\'ie\v  or  vacate  the  order,  are  stayed  without  further  direction 
of  the  court,  until  the  payment  thereof.  But  the  adverse  party 
mav,  at  his  election,  waive  the  stay  of  proceedings.  (Code  of 
Civil  Procedure,  §  779,  pt.) 
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ARTICLE  67 

•  

Stenograthex's  Fees 
Section  133,  Stenographer. 

§  133.  Stenographer.  Except  where  otbei^se  agreed,  or  when  §§  133-135 
special  provision  is  otherwise  made  by  statute,  a  stenographer  is 
entitled,  for  a  copy  fully  written  out  from  his  stenographic  notes 
of  the  testimony,  or  any  other  proceeding,  taken  in  an  action,  or  a 
special  proceeding  in  a  court  of  record,  or  before  a  judge  or 
justice  thereof,  and  furnished,  upon  Truest,  to  a  party  or  his 
attorney,  to  the  following  fees  for  each  folio :  (i)  In  a  trial  term 
of  the  supreme  court,  or  at  a  special  term  of  the  supreme  ewirt  in 
the  third,  fourth,  fifth,  sixth,  seventh  or  eighth  judicial  districts, 
six  cents;  (^)  in  any  other  court  or  courts,  ten  cents;  (3)  and 
for  a  copy  of  the  testimony  required  to  be  made  in  any  proceed- 
ing for  the  records  of  the  surrogate's  court  of  either  of  the  coun- 
ties of  Xew  York,  Bronx,  Kings  and  Erie,  ten  cents.  (Code  of 
Civil  Procedure,  §  331,  pt.,  as  amended,  L.  1916.  Ch.  160.) 

ARTICLE  68 

SrBMISSION    OF    COXTROVERSY 

Section  134.   Submission  of  controversy. 

§  134.  Submission  oi  centroversy.  The  costs  [thereof]  in  an 
action  submitted  upon  an  agreed  statement  of  f.octs  are  always  in 
the  discretion  of  the  couii,  but  costs  cannot  be  taxed,  for  any 
proceedings  before  notice  of  trial.  (Code  of  Civil  Procedure,  § 
1281,  pt) 

ARTICI.E  CO 
Substituted  Parties 
Section  135.  Substituted  parties. 

§  135.  Subetituted  parties.  If  the  substituted  or  remaining 
defendants  in  an  acticyfi  to  recover  a  chcUiel  levied  npan  or  to 
recover  damages  hij  reason  of  the  levy  upon  personal  pi^operty 
brought  against  an  officer  or  against  a  person  xcho  acted  by  his 
command  or  in  his  aid,  recover  judgment,  they  are  entitled  to 
single  costs  only.     (Code  of  Civil  Procedure,  §  1426,  pt.) 
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ARTICLE  70 

Taxation 

Section  136.  Taxation. 

137.  Xotice  of  taxation. 

138.  Review  of  taxation. 

139.  Duty  of  taxing  officer. 

140.  Taxation  of  officer's  fees. 

§§  136-138        §  136.  Taxation.    Costs  must  be  taxed  by  the  clerk,  upon  the 

application  of  the  party  entitled  thereto;  except  that  the  court 
may  direct,  that  interlocutory  costs  be  taxed  by  a  judge.  The 
clerk  must  insert,  in  the  judgment  or  final  order,  the  amount  of 
the  costs,  as  taxed.  In  a  case  where  the  costs  are  in  the  discre- 
tion of  the  court,  the  amount  of  the  costs  must  be  ascertained  by 
taxation.  The  additional  allowance  provided  for  in  an  action  to 
foreclose  a  mortgage  upon  real  property,  or  for  the  partition  of 
real  property,  or  to  procure  the  adjudication  upon  a  will  or  other 
instrument  in  wriiing,  or  to  com/pel  the  deteinninution  of  a  claim 
to  real  property  or  where  an  order  of  attachment  has  issued, 
[specified  in  section  3252  of  this  act,]  must  be  computed  by  the 
clerk  upon  the  taxation;  but  the  value  of  property,  required  to 
be  ascertained  for  that  purpose,  must  be  ascertained  by  the  court, 
unless  it  has  been  fixed  by  the  decision  or  report,  or  by  the  verdict 
of  the  jury,  upon  which  the  [final]  judgment  is  entered;  except 
that,  in  case  of  actual  partition,  it  must  be  determined  by  the  com- 
missioners.    (Code  of  Civil  ^Procedure,  §  3262,  pt.) 

§  137.  Notice  of  taxation.  Costs  may  be  taxed,  upon  notice  to 
the  attorney  for  each  adverse  party,  who  has  appeared,  and  is 
interested  in  reducing  the  amount  thereof.  Xotice  of  taxation 
must  be  served,  not  less  than  five  days  before  taxation;  unless 
the  attorneys,  serving  and  served  with  the  notice,  all  reside,  or 
have  their  offices,  in  the  city  or  town,  where  the  costs  are  to  be 
taxed;  in  which  case,  a  notice  of  two  days  is  sufficient.  A  copy 
of  the  bill  of  costs,  specifying  the  items,  with  the  disbursements 
stated  in  detail,  must  be  served  with  the  notice  of  taxation.  (Code 
of  Civil  Procedure,  §  3263.) 

§  138.  Eeview  of  taxation.  A  taxation  or  a  retaxation  may  be 
reviewed  by  the  court,  upon  a  motion  for  a  new  taxation.  The 
order,  made  upon  such  a  motion,  may  allow  or  disallow  any  item, 
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objected  to  before  the  taxing  officer,  in  which  case,  it  has  the   §§  139-142 
effect  of  a  new  taxation ;  or  it  may  direct  a  new  taxation  before 
the  proper  officer,  specifying  the  grounds  or  the  proof,  upon  which 
the  item  may  be  allowed  or  disallowed  by  him.     (Code  of  Civil 
Procedure,  §3265.) 

§  139.  Duty  of  taxing  officer.  An  officer,  authorized  to  tax 
costs  in  an  action,  must,  whether  the  taxation  is  opposed,  or  not, 
examine  the  bills  presented  to  him  for  taxation;  must  satisfy 
himself  that  all  the  items  allowed  by  him  are  correct  and  legal; 
and  must  strike  out  all  charges  for  fees,  other  than  the  prospec- 
tive charges  expressly  allowed  by  law,  where  it  does  not  appear 
that  the  services,  for  which  they  are  charged  were  necessarily  per- 
formed.    (Code  of  Civil  Procedure,  §  3266.) 

§  140.  Taxation  of  officer's  fees.  Each  county  clerk  or  register 
of  deeds,  who  claims  any  fees  by  virtue  of  his  office;  and  each 
sheriflF  or  coroner,  who,  upon  the  collection  of  an  execution,  or 
the  settlement,  either  before  or  after  judgment,  of  an  action  or  a 
special  proceeding,  claims  any  fees,  which  have  not  been  taxed; 
must,  upon  the  written  demand  of  the  person  liable  to  pay  the 
same,  cause  them  to  be  taxed  within  the  county,  upon  notice  to  the 
person  making  the  demand,  by  a  justice  of  the  supreme  court,  or 
the  county  judga  After  such  a  demand  is  made,  the  officer  can- 
not collect  his  fees,  until  they  have  been  so  taxed.  (Code  of  Civil 
Procedure,  §  3287.) 

ARTICLE  71 

Term  Fee 

Section  141.  Term  fee  of  court  of  appeals. 

142.  Term  fee  of  appellate  division. 

143.  Term  fee  of  trial  terms. 

§  141.  Term  fee  of  court  of  appeab.  To  either  party  upon 
appeal  to  the  court  of  appeals,  for  each  term,  not  exceeding  ten,  at 
which  the  cause  is  on  the  calendar,  excluding  the  term  at  which 
it  is  argued,  or  otherwise  finally  disposed  of,  ten  dollars.  (Code 
of  Civil  Procedure,  §  3251,  pt.) 

§  142.  Term  fee  of  appellate  division.  To  either  party,  for 
each  term  of  the  appellate  division,  not  exceeding  five,  of  the 
supreme  court,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  argued,  or  otherwise  finally  dis- 
posed of,  ten  dollars.     (Code  of  Civil  Procedure,  §  3251,  pt.) 
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SB  14S-146       §  143.  Term  fee  of  trial  terss.    To  either  party  for  one  term 

of  the  city  ccmrt  of  the  city  of  New  York,  at  which  the  case  i& 
necessarily  on  the  calendar,  and  for  each  trial  term  or  special 
term,  of  the  supreme  court,  or  a  county  court,  not  exceeding  five, 
at  which  the  cause  is  necessarily  on  the  calendar,  excluding  the 
term  at  which  it  is  tried,  or  otherwise  finally  disposed  of,  ten 
dollars.     (Code  of  Civil  Procedure,  §  3251,  pt) 

ARTICLE  72 
Teial  Fee 

Section  144.  Trial  fee  for  issue  of  fact. 
145.  Trial  fee  for  issue  of  law. 

§  144.  Trial  fee  for  issue  ef  fact.  To  eithw  party  for  the  trial 
of  an  issue  of  fact,  [or  the  assessment  of  damages  pursuant  to 
section  194  of  this  act,]  upon  judgment  ahsolide  by  the  court  of 
appeals  upon  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, thirty  dollars ;  and,  where  the  trial  necessarily  occupies 
more  than  two  days,  ten  dollars  in  addition  thereto.  (Code  of 
Civil  Procedure,  §  3251,  pt.) 

§  145.  Trial  fee  for  issue  of  law.  To  either  party  for  the  trial 
of  an  issue  of  law,  twenty  dollars.  (Code  of  Civil  Procedure,  § 
3251,  pt.) 

AKTICLE  73 

TliUSTEE 

Section  146.  Costs  payable  out  of  estate  unless  otherwise  directciL 
147.  Trustee's  fees. 

§  146.  Costs  payable  out  of  estate  unlen  otherwise  directed.    In 

an  action,  brought  by  or  against  an  executor  or  administrator,  iit 
his  repivscmtative  capacity,  or  the  tnistee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute  to  sue  or  to  be  sued,  costs 
must  be  awarded,  as  in  an  action  by  or  against  a  person,  prose- 
cuting or  defeiiding  in  his  oavii  right,  except  as  otherwise  pre- 
scribed in  section||s  1835  and  1S36  of  this  act]  txco  hundred  of  the 
decedent  estate  lam;  but  they  are  exclusively  chargeable  upon,. 
and  collectible  from  the  estate,  fund,  or  person  represented,  inilc^ss 
the  court  dii-ects  them  to  be  paid,  by  the  party  jx^rsonally,  for 
mismanagement  or  bad  faith  in  the  prosecution  or  defense  of  the 
action.     (Code  of  Civil  Procedure,  §  3246.) 
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§  147.  Trttftee'a  fees.  Except  a«  otherwise  prescribed  in  regard  98  147-148 
to  a  testamentary  troBtee,  a  trustee  of  an  express  trust  is  entitled, 
and  two  or  more  trustees  of  such  a  trust  are  entitled,  to  be  appoP- 
ioned  between  or  among  them  according  to  the  services  rendered 
l>y  them  respectively,  as  compensation  for  services  as  such,  over 
and  above  expenses,  to  commissions  as  follows : 

1.  For  receiving  and  paying  out  all  sums  of  principal  not 
exceeding  one  thousand  dollars,  at  the  rate  of  five  per  centum ; 

2.  For  receiving  and  paying  out  any  additional  sums  of  prin- 
cipal not  exceeding  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centum; 

3.  For  receiving  and  paying  out  all  sums  of  principal  above 
eleven  thousand  dollars,  at  the  rate  of  one  ]>or  centum ; 

4.  [And]  For  receiving  and  paying  out  income  in  each  year,  at 
the  like  rates ; 

5.  In  all  cases  a  just  and  reasonable  allowance  must  l>e  made 
for  the  necessary'  expenses  actually  paid  by  such  trustee  or  trus- 
tees: 

6.  If  the  value  of  the  principal  of  the  trust  estate  or  fund 
equals  or  exceeds  one  hundred  thousand  dollars,  each  such  tnistee 
is  entitled  to  the  full  commission  on  principal,  and  on  income  for 
each  year,  to  which  a  sole  tnistee  is  entitled,  unless  the  trustees 
are  more  than  three,  in  w^hich  case  three  full  commissions  at  the 
rates  aforesaid  must  be  apportioned  between  or  among  them 
according  to  the  services  rendered  by  them  respectively ; 

7.  If  the  instrument  creating  the  trust  provides  specific  com- 
pensation for  the  services  of  the  trustee  or  trustees,  no  other  com- 
pensation for  such  ser\nces  shall  be  allowed  unless  the  trustee  or 
trustees  ^,all,  l)efore  receiving  any  compensation  for  such  services, 
hy  a  written  instrrmient  duly  acknowledged,  renounce  such 
specific  compensation.     (Code  of  Civil  Proce<lure,  §  3320,  pt.) 

ARTICLE  74. 

Witness  Fees 

Section  148.  Witness  fees. 

149.  Witness  fee  on  deposition. 

150.  Party  ajQ.d  attorney  as  witijess. 

§  148.  Witness  fees.  A  witness  in  an  action  attending  before 
a  court  of  record,  or  a  judge  thereof,  is  entitled,  except  where 
another  fee  is  specially  prescribed  by  law,  to  fifty  cents  for  each 
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§§  149-151   day's  attendance;  and,  if  he  resides  more  than  three  miles  from 

the  place  of  attendance,  to  eight  cents  for  each  mile,  going  to  the 
place  of  attendance.     (Code  of  Civil  Procedure,  §  3318.) 

§  149.  Witness  fee  on  deposition.  A  witness,  attending  before 
a  commissioner  or  an  officer,  authorized  to  take  his  deposition  to 
be  used  without  the  state,  £in  a  case  other  than  one  specified  in 
section  3327  of  this  act,]  except  one  taken  "before  a  justice  of  the 
peace  or  before  a  commissioner  appointed  by  a  justice  of  the  peace 
is  entitled  to  two  dollars  for  each  day's  actual  attendance,  and  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance.  (Code 
of  Civil  Procedure,  §  3319.) 

§  150.  Party  and  attorney  as  witness.  A  party  to  an  action  is 
not  entitled  to  a  foe,  for  attending  as  a  witness  therein,  in  his 
own  behalf,  or  in  behalf  of  a  party  who  pleads  jointly,  or  is 
united  in  interest,  with  him ;  and  an  attorney  or  counsel,  in  an 
action  or  a  special  proceeding,  is  not  entitled  to  a  fee,  for  attend- 
ing as  a  witness  therein,  in  behalf  of  his  client.  (Code  of  Civil 
Procedure,  §  3288.) 

ARTICLE  75 

COXSTRUCTION  AND  EfFECT 

Section  151.  Construction. 

152.  Criminal  action  and  proceeding. 

153.  Existing  costs,  fees  and  disbursements  preserved. 

154.  Effect. 

§  151.  Cons-truction.  [This  title]  This  chapter  does  not  affect 
any  provision  contained  [elsewhere  in  this  act,  or]  in  any  other 
statute,  remaining  unrepealed  after  this  chapter  takes  effect[  J, 
whereby  the  award  of  costs  or  alloivance  of  fees  is  specially  regu- 
lated, in  a  particular  case,  otherwise  than  as  prescribed  [in  this 
title]  herein.  (Code  of  Civil  Procedure,  §§  3250,  3261,  3330, 
3331.) 

§  152.  Criminal  action  and  proceeding.  Except  as  otherwise 
expressly  prescribed  therein,  this  [title]  chapter  does  not  apply 
to  a  senace  rendered  in  a  criminal  action  or  special  proceeding, 
in  a  court,  or  before  an  "officer;  but  this  [The  provisions  of]  sec- 
tionFs  thirtv-three  hundred  and  one,  thirtv-three  hundred  and 
four,  thirty-three  hundred  and  five^a,  subdivision  four  of  section 
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thirty-three  hundred  and  seven  and  section  thirty-three  hundred   8§  153-154 
and  thirty-two  of  this  chapter]  shall  not  apply  to  the  county 
clerks  of  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond.      (Code  of  Civil  Procedure,   §§   3332,   3332'-a,  pt, 
added  L.  1917,  Ch.  677.) 

§  153.  Existing  coftts^  fees  and  disbursements  preserved.  No 
change  in  existing  costs,  fees,  disbursements  or  interest  is  intended 
to  be  made  by  this  chapter,  except  in  the  case  of  an  action  in  the 
nature  of  the  former  writ  of  certiorari,  prohibition  and  man- 
damns,  and  the  same  shall  remain  as  heretofore  until  modified  or 
abolished  notwithstanding  the  passage  of  this  chapter. 

(To  preserve  existing  costs,  fees,  disbursements  and  interest 
until  changed.) 

§  154.  Eflfect.  This  act  shall  take  effect  July  first,  nineteen 
hundred  and  twenty. 


COUNTY   LAW 


(Provision  from  the  Code  of  Civil  Procedure,  including  the  legis- 
Iktion  of  1918,  assigned  to  the  County  Law.) 

[237] 


County  Law 


AX  ACT  to  amend  the  County  Law,  generally. 

■ 

l^he  People  of  the  Staie  of  New  York,  represented  in  Senate 
and  Asseinhlt/j  do  enact  as  follows: 

Section  1.  Section  one  hundred  and  fifty-three  of  chapter  six-    §  153 
teen  of  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act         ~ 
in  relation  to  counties,  constituting  chapter  eleven  of  the  consoli- 
dated laws,'^  is  hereby  amended  to  read  as  follows: 

§  153.  Action  on  bond  of  county  treasurer.  Whenever  any 
county  treasurer,  after  serv'ice  on  him  personally,  or  by  leaving 
at  his  office,  in  his  absence,  with  some  person  having  charge  thereof 
or  if  such  service  can  not  be  made,  by  leaving  with  some  person 
of  suitable  age  and  discretion  at  his  place  of  residence,  or  at  his 
last  place  of  residence  in  the  county,  if  he  has  departed  there- 
form,  of  a  certified  copy  of  an  order  or  judgment  of  the  court, 
directing  the  pajonent  or  deliver^'  of  any  money,  [or]  stocks, 
securities  or  other  investments  held  by  him  pursuant  to  an  order 
of  the  court,  to  any  person  or  persons,  shall  fail  or  neglect  so  to 
do,  or  where  any  county  treasurer  has  invested  or  loaned  any 
moneys  held  by  him  pursuant  to  an  order  of  the  court,  to  any  per- 
son or  persons  on  inadequate  or  worthless  securities,  and  shall  fail 
or  n^lect,  when  required  so  to  do,  to  pay  over  the  amount  of  the 
moneys  so  invested  to  the  person  or  persons  entitled  thereto,  the 
court  may,  by  order,  direct  that  an  action  be  brought  upon  the 
official  bond  of  such  treasurer,  against  him  and  his  sureties,  to 
rrcover  the  amount  of  the  money  or  securities  so  directed  to  be 
paid  or  delivered,  or  of  the  moneys  so  invested  on  inadequate  or 
worthless  security,  for  the  benefit  of  the  person  or  persons  in 
whose  behalf  the  direction  shall  have  been  by  such  order  given, 
and  whose  name  or  names  appear  therein,  or  their  assigns,  and 
thereupon  such  action  may  be  brought  for  such  purpose.  (County 
Law,  §  153,  incorporating  Code  of  Civil  Procedure,  §  1887,  pt.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  to  article  eight 
the  following  new  sections  to  read  as  follows: 

[239] 
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§§  155-157       §  155.  Title  of  county  treasurer's  successor  to  court  deposits.    On 

the  expiration  of  the  official  term  of  a  county  treasurer,  or  where 
a  vacancy  occurs  in  his  office,  by  death  or  otherwise,  all  public 
stock,  bonds,  mortgages,  and  other  securities  paidj  transferred  or 
deposited  hvto  court  aaid  held  by  him,  [as  prescribed  in  this  title,] 
vest  in  his  successor  in  office ;  and  all  money  so  held  and  deposited, 
[as  prescribed  in  this  title,]  in  a  bank,  trust  company  or  other 
depository,  to  his  credit,  vests  in,  and  must  .be  carried  to,  the 
account  of  his  successor  in  office.  (Code  of  Civil  Procedure^ 
§  750.) 

§  156.  Seport  of  county  trea»urer  and  financial  oflcer  ta 
comptroller.  Every  treasurer  or  financial  officer  who  has  in  his 
charge  or  possession  or  under  his  control,  money,  bonds,  stocks* 
mortgages  or  any  other  securities  or  property  as  prescribed  in  this 
[title,]  article  must,  once  in  each  year,  make  a  report  to  the 
comptroller  at  the  time  and  in  the  form  and  manner  which  he 
may  prescribe,  containing  a  true  statement  of  his  accounts  for 
the  preceding  ye^ir  or  from  the  time  of  the  last  report.  This 
report  must  be  verified  by  the  oath  of  such  officer,  [and  must  be 
accompanied  by  the  certificate  of  the  proper  officer  of  each  bank 
or  trust  company,]  stating  the  exact  amount  on  deposit,  [with 
such  corporation]  Such  officer  [or  bank  or  trust  company] 
shall  furnish  any  additional  report  to  the  comptroller  or  to  the 
court  at  such  time  and  in  such  detail  as  may  be  required.  (Code 
of  Civil  Procedure,  §  753,  pt.) 

§  157.  Eeport  of  court  deposits  to  appellate  division.     On   or 

iefore  the  first  day  of  Febnuiry  in  each  year  the  county  treasurer 
in  each  county  aiid  the  chamberlain  of  the  city  of  New  York  shall 
file  a  report,  duly  verified  with  the  appellate  division  of  the 
supreme  court  of  the  department  in  which  the  county  is  embraced 
containing  a  statement  of  all  moneys  in  his  hands  on  the  first  d,aif 
of  January  preceding,  thai  have  been  paid  into  court  or  receival 
by  him  to  the  credit  of  any  action  or  proceeding,  specificalhf 
stating  the  secxurities  in  which  the  moneys  so  paid  into  court  arc 
invested  or  the  depositories  in  which  such  moneys  are  deposite<f. 
In  case  such  county  treasu,rer  or  chamherlain  refuses  to  compltf 
with  this  section  the  appeJlaie  division  of  the  department  shcill 
i^^siu*  an  order  requiring  him  to  fih  s^^Ji  statement  within  the  tiinc 
specified  therein,  atid  obedience  to  such  order  may  be  enforced  <r^ 
for  a  contempt  of  court,    (General  Rules  of  Practice,  r.  68.) 
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§  158.  Treaflurer  of  Erie  county  to  ezerciie  powers  of  coroner.  §§  lgg.173 
In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
f erred  upon  coroners  |T)y  the  provisions  of  this  titlej,  tohen  the 
sheriff  is  a  party  to  an  Cbciion  or  a  special  proceeding  and  with 
reference  to  ike  arrest  and  confiiiement  of  the  sheriff,  his  admis- 
sion to  the  jail  liberties,  the  prosecution  of  an  undertaking  for 
jaU  liberties  and  the  sscape  of  a  prisoner  admitttd  to  the  jail 
liberties,  sball  be  exercised  and  performed  by  the  county  treasurer 
of  such  county,  and  such  oownty  treasurer  shall,  in  the  exercise 
and  performance  thereof,  be  subject  to  the  same  liabilities  and 
responsibilities  as  are  prescribed.  £in  this  titlej  in  the  case  of 
coroners.     (Code  of  Civil  Procedure,  §  181-a.) 

§  3.  Such  chapter  is  hereby  amended  by  adding  to  article  nine 
the  following  new  sections  to  read  as  follows : 

§  170.  TnnsmissLon  of  papers  upon  diange  of  place  of  trial. 

[And]  The  clerk  of  the  county  [,]  from  which  [it]  an  action 
or  proceeding  is  changed,  [must]  shall  forthwith  deliver  to  the 
clerk  of  the  county£,]  to  which  it  is  changed,  all  papers  filed  [in 
the  action,]  and  certified  copies  of  all  minutes  and  entries  relating 
thereto,  which  [must]  shall  be  filed,  entered  or  recorded,  as  the 
case  requires,  in  the  ofiice  of  the  last  named  clerk.  (Code  of  Civil 
Procedure,  §  &88,  pt.) 

§  171.  Filing  and  indexing  notice  of  pendency.  Each  county 
derk,  with  whom  [such]  a  notice  of  the  pendency  of  an  action  is 
filed,  must  immediately  record  it,  in  a  book  kei)t  in  his  office  for 
that  purpose,  and  index  it  to  the  name  of  each  defendant,  speci- 
fied in  a  direction,  appended  at  the  foot  of  the  notice,  and  sub- 
scribed by  the  attorney  for  the  plaintiff.  The  notice  filed  in 
])artition  suits  must  be  indexed  against  the  name  of  each  plaintiff 
and  of  each  defendant  ha^dng  any  interest  or  estate  in  the 
premises.     (Code  of  Civil  Procedure,  §  1672,  pt) 

§  172.  Cancellation  of  notice  of  pendency.  The  cancellation  of 
a  notice  of  pendency  pursuant  to  an  order  must  be  made  by  a 
note  to  that  effect  on  the  margin  of  the  record,  referring  to  the 
order.     (Code  of  Civil  Procedure,  §  1674,  pt.) 

§  173.  Docket  book  for  judgmeats.  Each  county  clerk[,  and 
the  clerk  of  the  cit\^  court  of  the  city  of  Xew  Yoii,]  must  keep 
one  or  mofe  books,  ruled  in  columns,  convenient  for  making  the 
entries  preaeribed  in  the  next  section;  in  which  he  must  docket, 
in  its  r^ular  order,  and  according  to  its  priority,  each  judgment 
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§§  174-175   which  he  is  required  [Tby  this  article]  to  docket.     The  expense  of 

procuring  new  books  when  necessary  is  a  county  charge.    (Code 
o£  Civil  Procedure,  §§  1245  pt,  1236,  pt.) 

§  174.  Docketing  indgments.  Except  as  otherwise  provided^ 
eG'Ch  county  clerk  aiid  the  clerk  of  the  city  court  of  the  city  of 
Neil/  York  [Each  clerk,  specified  in  the  last  section,]  must  when 
he  files  a  judgment-roll,  upon  a  judgment  wholly  or  partly  for  a 
sum  of  money  or  directing  the  payment  of  a  sum  of  money  ren- 
dered in  a  court  of  which  he  is  clerk,  docket  the  judgment,  by 
entering,  in  the  proper  docket  book,  the  following  particulars, 
under  the  initial  letter  of  the  surname  of  the  judgment-debtor,  in 
its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment-debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment ; 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was  ren- 
dered ; 

3.  The  sum  recovered  or  directed  to  be  paid,  in  figures ; 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
filed; 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  docketed 
in  his  office; 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it  was 
rendered  in  the  supreme  court,  the  county  where  the  judgment- 
roll  is  filed; 

7.  The  name  of  the  attorney  for  the  party  recovering  the  judg- 
ment; 

8.  If  there  are  two  or  more  judgment-debtors,  those  entries 
must  be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
(Code  of  Civil  Procedure,  §§  1246,  1272.) 

§  175.  Docket  of  judgment  against  joint  debtors.  Where  a 
judgment  has  been  taken  against  tu^o  or  more  defendants  joiniJy 
indebted  upon  contract,  and  the  sinyimons  has  been  served  upoih 
one  or  more  bid  not  upon  all  of  the  defendants,  [as  prescribed  in 
section  1932  of  this  act,]  the  clerk,  with  whom  the  judgment-roll 
is  filed,  must  write  upon  the  docket,  opposite  or  under  the  namo 
of  each  defendant,  upon  whom  the  summons  was  not  served,  the 
words,  "  not  summoned  " ;  and  a  like  entry  must  be  made  by  each 
county  clerk,  with  whom  the  judgment  is  afterwards  docketed. 
(Code  of  Civil  Procedure,  §  1936,  pt.) 
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§  176.  Tudgment  dockets  and  card  index  for  New  York  connty.   §  176 

The  judgment  dockets  kept  by  the  county  clerk  of  New  York 
county  must  hereafter  be  kept  -in  two  separate  sets  of  books,  one 
set  to  be  designated  and  used  for  judgment  debtors  that  are  indi- 
viduals, including  all  individual  members  of  a  copartnership  or 
of  a  firm  doing  business  under  a  firm  name  or  style  as  stated  in 
the  title  of  the  action,  and  the  other  set  to  be  designated  and  used 
for  judgment  debtors  that  are  corporations,  a  joint  stock  company, 
a  copartnership  or  a  firm  name  or  style  under  which  a  person  or 
persons  are  doing  business;  and  each  set  of  such  judgment  dockets 
must  have  a  separate  volume  or  volumes  for  each  letter  of  the 
alphabet,  and  each  judgment  docket  book  shall  have  its  letter,  and 
the  year  or  years,  of  its  entries  plainly  marked  on  its  back  and 
cover  and  on  every  paga  A  judgment  docket  for  judgment 
debtors  that  are  individuals  shall  contain  the  names  of  those 
judgment  debtors  whose  last  name  begins  with  the  letter  marked, 
on  the  back  of  the  volume.  Each  volume  shall  also  have  a  mar- 
ginal page  index  showing  each  letter  of  the  alphabet  in  order. 
And  a  page  of  such  judgment  docket  for  judgment  debtors  that 
are  individuals  shall  contain  the  names  of  those  judgment  debtors 
whose  first  name  begins  with  the  letter  or  whose  first  initial  is  the 
letter  marked  on  the  marginal  index  for  that  page;  except  that 
there  shall  be  at  the  back  of  each  of  such  volumes  blank  pages  not 
indexed  which  shall  contain  the  names  of  those  judgment  debtors 
whose  first  names  or  initials  are  stated  in  the  title  of  the  action 
*o  be  unknown  or  fictitious.  And  a  judgment  docket  for  those 
j'j<lgment  debtors  that  are  corporations,  a  joint  stock  company,  a 
ooj^rtnership  or  a  firm  name  or  style  under  which  a  person  or 
persons  are  doing  business  shall  contain  the  names  of  those  judg- 
tient  debtors  the  first  letter  or  initial  of  whose  name  as  it  appears, 
following  the  prefiLxed  articles  "A,"  "An  "  or  "  The,"  is  the  letter 
marked  on  the  page  and  on  the  back  of  the  book.  And  there  must 
'e  prepared  and  kept  two  separate  sets  of  volumes  for  judgment 
dockets  designated,  lettered,  indexed  and  marked  as  hereinbefore 
provided  in  which  there  shall  be  entered  in  the  same  manner  as 
hereinbefore  directed  to  be  entered,  in  their  regular  order  and 
according  to  their  priority  and  as  soon  as  it  may  be  practicable 
to  have  it  done,  the  names  of  judgment  debtors  against  whom 
judgments  have  been  docketed  within  ten  years  of  the  time  of 
the  making  of  the  entry  in  such  volumes.  And  the  county  clerk 
of  Xew  York  county  shall  prepare  and  keep  a  card  index,  supple- 
aiental  to  the  judgment  docket  books  hereinbefore  provided  for, 
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§§  177-178   wherein  he  shall  enter  and  arrange  in  alpkahetical  order  the 

names  of  all  judgment  debtors  hereinbefore  directed  to  be  dock- 
eted. And  with  eVery  entry  of  a  judgnkent  in  an  action  begun, 
on  or  after  September  first,  nineteen  hundred  and  elevaa,  there 
shall  be  entered  as  a  part  of  such  entry  the  number  of  the  action 
and  the  year  in  which  it  was  begun,  (Cod/e  o£  Civil  Procedure, 
§  1246,  pt) 

§  177.  Booket  of  reversed  w  modified  judgment.  Where  a 
[final]  judgment  for  a  sura  of  money,  or  directing  the  payment 
of  a  sum  of  money,  has  been  reversed,  or  has  been  affirmed  as  to 
part  only  of  the  sum,  upon  an  appeal,  [taken  as  prescribed  in  title 
third  or  fourth  of  this  chapter]  and  an  appeal  to  the  court  of 
appeals  is  not  taken  and  perfected,  and  the  security  required  to 
stay  execution  is  not  given,  within  ten  days  after  the  entry  of 
the  judgment  upon  the  appeal,  in  the  clerk's  office  where  the 
•judgment  appealed  from  is  entered,  the  cleric  must  make  a  mimite 
of  the  reversal  of  the  judgment,  or  of  the  amount  to  which  it  has 
been  reduced,  npon  his  docket  book,  in  each  place,  where  the 
judgment  is  docketed.  A  transcript  of  the  docket,  as  thus  cor- 
rected, must  be  furnished  bv  him,  and  mav  be  filed  in  any  countv 
clerk's  office,  where  the  original  judgment  is  docketed,  as  pre- 
scribed by  law,  with  respect  to  the  original  docket;  and  thereupon 
the  county  clerk  must  correct  his  docket  accordingly.  The  lien 
of  a  judgment,  the  docket  of  which  is  not  corrected,  as  prescribed 
in  this  section,  remains  unaffected  bv  the  reversal  or  modification 
thereof,  imtil  the  decision  of  the  court  of  appeals,  upon  an  appeal 
■   ^  from   the  judgment   reversing  or  modifying  the  same,   or   the 

expiration  of  the  time  to  take  such  an  appeal.  Where  a  [final] 
judgment  for  a  sum  of  money,  or  directing  the  payment  of  a 
sum  of  money,  has  been  reversed,  or  affirmed  as  to  part  only  of 
the  sum,  upon  an  appeal  to  the  court  of  appeals,  the  dofkot  may 
be  corrected,  as  prescribed  in  [the  last]  this  section,  at  any  timo 
after  the  remittitur  has  been  filed  in  the  court  below.  (Code  of 
Civil  Procedure,  §§  1321,  1322.) 

§  178.  Current  docket  books  and  flat  filing  for  New  York  county. 

The  county  clerk  of  Xew  York  county  and  the  county  clerk  of 
Bronx  county  must  keep  books  to  be  known  as  current  docket 
books.  Each  half  page  of  space  in  each  book  shall  be  consecu- 
tively numl)ered  in  a  series  of  consecutive  numbers  for  each  yeax 
and  shall  bo  devoted  to  one  action.     On  a  half  page  so  muubered 
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the  clerk  shall  enter  the  title  of  the  action  having  the  same  con-    §  178 
seeutive  number  for  that  year,  with  the  names  of  the  plaintiffs 
and  defendants  and  attomej's  in  full,  and  in  chronological  order 
a  bfief  description  of  each  paper  as  it  is  filed,  together  with  the 
date  <rf  filing  thereof,  also  the  verdict,  report  or  decision,  if  any, 
Miderrd  in  the  aetion  as  of  the  date  of  the  rendering  thereof,  also 
all  orders  aawi  judgments  in  the  action.     All  interlocutory  and 
prorisioaal  proeeediiags,  and  proceedings  suppiemeritary  to  ecrecu- 
tion,  AaJl  he  entered  on  the  same  half  page  of  the  docket  as  the 
action  out  nrf  which  they  arise,  except  in  actions  where  the  entries 
are  so  voIiubihous  as  to  require  one  or  more  additional  half  pages 
of  space ;  in  which  ease  the  entries  shall  be  continued  under  the 
same  number  upon  other  pages  of  that  or  a  subsequent  docket 
beok,  reference  thereto  being  entered  at  the  end  of  the  first  and 
all  additional  half  pages,  and  the  clerk  upon  entering  the  descrip- 
tion of  a  paper  filed  in  an  action  shall  enter  upon  its  front  page 
and  opposite  the  title  caption  the  number  of  the  action  and  the 
filing  daifcc  and  number  of  entry  of  the  paper.     There  shall  be 
kept  an  alphabetical  index  of  all  the  actions  entered  in  such  cur- 
rent docket  books  during  any  year  which  index  shall  consist  of 
two  sets  of  separate  volumes,  one  set  to  be  designated  and  used 
for  indexing  actions  wherein  the  plaintiff  or  plaintiffs  are  in- 
diTiilnals,  including  all  individual  members  of  a  copartnership 
or  of  a  film  doing  business  under  a  firm  name  or  style  as  stated 
in  the  tilie  of  tiie  actiooi,  and  the  other  set  to  be  designated  and 
nsed  for  indexing  actions  wherein  the  plaintiff  or  plaintiffs  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a  firm 
name  or  style  under  which  a  person  or  persons  ai*e  doing  business. 
Each  of  such  sets  of  index  books  shall  have  a  separate  volume  or 
volumes  for  each  letter  of  the  alphabet,  and  the  volumes  desig- 
nated and  used  for  indexing  actions  wherein  the  plaintiff  or 
plaintiffs  are  individuals  shall  have  a  marginal  page  index  show- 
ing each  letter  of  the  alphabet  in  order,  and  shall  have  the  desig- 
nation of  its  set  of  books^  its  letter  and  the  year  or  years  of  its 
entries  plainly  marked  on  its  back  and  cover  and  on  every  page. 
And  all  such  ajctions  shall  be  indexed  in  such  index  volumes* 
a^Jcording  to  all  the  plaintiffs  of  each  title,  in  the  same  manner  as 
it  is  pzo^'ided  in  section  [twelve  hundred  and  forty-five]  176 
of  thu  chafer  that  judgment  debtors  shall  l)e  docketed  in  the 
judgment  docket  books,  aud  in  every  case  the  serial  numter  of 
the  action  shall  be  entered  opposite  the  name  indexed,     [within 
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§178  three  days  after  a  summoiis,  writ  or  other  original  process  is 

served  in  an  action  in  the  supreme  court,  New  York  county,  or 
in  an  action  in  the  supreme  court,  Bronx  county,  or  in  an  action 
in  the  county  court,  Bronx  county,  the  attorney  or  party  causing 
the  same  to  be  served  shall  file  said  process  with  proof  of  service 
in  the  office  of  the  clerk  who  has  custody  of  the  records  of  the 
court  in  which  the  action  is  brought.  J  The  said  clerk  shall,  upon 
receipt  thereof,  stamp  the  same  upon  its  front  page  with  a  certain 
number  to  be  one  of  the  series  for  that  year,  and  enter  in  the  cur- 
rent docket  book,  on  the  half  page  bearing  the  same  number,  the 
names  of  the  parties  as  they  appear  on  said  process,  and  the 
name  and  address  of  the  attorney  who  issued  the  same.  [And 
the  attorney  or  party  causing  such  summons,  writ  or  original 
process  to  be  served  shall,  upon  demand,  give  to  the  party  so 
served,  or  to  the  attorney  of  such  party,  the  number  so  stamped 
by  the  clerk,  stamped  or  indorsed  upon  a  paper  with  the  title  of 
the  action,  and  the  name  and  address  of  the  attorney  or  party 
who  made  or  caused  the  service  to  be  made.  All  papers  in  the 
action  shall  bear  the  same  number  and  year  as  the  summons,  writ 
or  other  original  process,  which  number  shall  constitute  a  part 
of  the  title  of  such  action.  All  original  papers  in  the  action,  with 
proof  or  admission  of  their  service,  not  later  than  the  day  after 
their  service,  shall  be  filed  with  or  mailed  to  the  clerk  who 
stamped  the  number  on  the  summons,  writ  or  other  original 
process.]  All  papers  to  be  hereafter  filed  with  the  clerk  of  New 
York  county,  or  with  the  clerk  of  Bronx  county  must  be  flat 
and  filed  flat.  The  word  "  action  "  as  used  in  this  section  shall 
mean  "  action  or  special  proceeding  ". 

Whenever  a  paper  pertaining  to  any  action  begun  prior  to  the 
passage  of  this  act  is  filed  in  the  office  of  the  clerk  who  has 
custody  of  the  records  of  the  court  in  which  the  action  is  pending: 
the  clerk  shall  upon  receipt  of  such  paper  stamp  the  same  upon 
the  front  page  with  a  certain  number,  to  be  one  of  a  series  of 
consecutive  numbers  for  the  year  in  which  said  action  was 
brought,  and  shall  enter  in  a  current  docket  book  prepared  for 
that  year  the  names  of  the  parties  to  the  action  and  the  name  and 
address  of  the  attorney  who  filed  the  paper,  in  the  same  manner 
as  if  such  pai)er  were  the  original  summo^s,  writ  or  other  process  in 
such  action;  and  the  clerk  shall  as  soon  as  practicable  thereafter 
stamp  or  indorse  that  number  upon  every  paper  in  that  action 
theretofore  filed  in  his  office  and  shall  enter  such  papers,  as  thev 
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are  so  numbered,  in  such  docket  book  in  the  same  manner  as  if  ^  *'^ 
such  docketing  had  been  begun  with  the  first  paper  in  such 
action.  And  all  such  entries  in  such  docket  books  o£  actions  begun 
prior  to  the  passage  of  this  act  shall  be  indexed  in  separate 
volumes  for  each  letter  of  the  alphabet,  and  for  corporations,  a 
joint  stock  company,  a  copartnership  or  a  person  or  persons  doing 
business  under  a  firm  name  or  style,  as  hereinbefore  provided,  in 
the  same  manner  as  actions  begun  after  the  passage  of  this  act  are 
hereinbefore  directed  to  be  indexed.  Whenever  an  action  is  trans: 
ferred  to  another  court,  or  the  place  of  trial  changed,  the  clerk  to 
wham  the  papers  in  such  action  are  delivered  shall  enter  in  the 
current  docket  book  in  which  he  makes  entries  copies  of  all  entries 
theretofore  made  in  said  action,  and  shall  continue  to  make  subse- 
quent entries  therein  in  the  same  manner  as  if  the  process  had 
originally  been  filed  with  him.  All  papers  numbered  and  dock- 
eted as  herein  directed  shall  be  filed  together ;  and  on  the  entry  of 
[finalj  judgment  in  any  action  all  the  papers  in  that  action  shall 
be  arranged  in  the  order  of  the  dates  on  which  they  were  filed  and 
shall  be  fastened  or  boimd  together  flat  with  the  judgment-roll  so 
filed.  The  county  clerk  of  New  York  coimty  shall  appoint,  sub- 
ject to  the  rules  of  the  state  civil  service  commission,  such  sub- 
ordinates as  may  be  necessary  for  the  work  required  to  be  done  in 
his  office  under  the  provisions  of  this  act,  and  shall  designate  the 
positions  and  fix  the  compensation  of  such  subordinates,  subject  to 
the  approval  of  the  board  of  estimate  and  apportionment  of  the 
city  of  Xew  York;  and  the  comptroller  of  the  city  of  Xew  York 
shall  issue  and  sell  certificates  of  indebtedness  to  an  amount  suf- 
ficient to  provide  for  the  payment  of  the  salaries  of  such  sub- 
ordinates during  the  year  of  nineteen  hundred  and  twelve,  which 
shall  be  a  charge  against  the  coimty  of  New  York,  and  an  amount 
sufiGicient  to  pay  and  discharge  the  certificates  so  issued  shall  be 
included  in  the  budget  made  by  said  board  of  estimate  and  appor- 
tionment for  the  year  nineteen  hundred  and  thirteen.  -  (Code  of 
Civil  Procedure,  §  1245-aO 

§  179.  Eeceiver's  docket.  Each  county  clerk  must  keep  in  his 
office  a  book,  indexed  to  the  names  of  the  judgment  debtors,  styled 
"  Book  of  Orders  appointing  Keceivers  of  Judgment  Debtors  ". 
A  county  clerk,  in  whose  oflice  an  order  or  a  certified  copy  of  an 
order  appointing  or  extending  a  receivership  is  filed,  [as  pre- 
cribed  in  section  twenty-four  hundred  and  sixty-seven  or  section 
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§§179a-179d  twenty-fonr  hundred  and  sixty-eight  of  this  act,]  must  im- 
mediately note  thereupon  the  time  of  filmg  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  .so  kept  by  him.  fHe 
must  also,  upon  request,  furnish  forthwith  to  any  partj'  or  persons 
interested,  one  or  more  certified  copies  thereof.]  For  each 
omission  to  comply  with  any  provision  of  this  section^  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dollars, 
in  addition  to  all  damages  sustained  by  reason  of  the  omission. 
(Code  of  Civil  Procedure,  §  2470.) 

§  179a.  Transcript  of  judgment.  A  clerk,  with  whom  a  judg- 
ment-roll is  filed,  upon  a  judgment  docketed  as  prescribed  [in  the 
last  section,]  hy  law,  must  furnish,  to  any  person  applying  there- 
for, and  paying  the  fees  allowed  by  law,  one  or  more  transcripts 
of  the  docket  of  the  judgment,  attested  by  his  signature.  (Code  of 
Civil  Procedure,  §§  1247.  pt.) 

§  179b.  Bocketing  transcript.  A  county  clerk  to  whom  such  a 
tiausfript  is  presented,  must,  \\\>on  payment  of  his  fees  therefor, 
immediately  file  it,  and  docket  the  judgment,  as  prescribed  [in 
the  last  section,]  hy  Jam,  in  the  appropriate  docket  book,  kept  in 
his  office.     (Code  of  Civil  Procedure,  §§  1247,  pt.) 

§  179c.  Tranaoript  of  aiupeaded  jttd|»nifiit.  The  c&wniy  clerk, 
with  whom  [the]  an  order  is  entered  suspending  the  lien  of  « 
jndgvi^ii  as  to  real  property,  must,  upon  pa;^inent  of  his  fees 
therefor,  furnish  to  the  party  who  obtained  the  order,  obc  or 
more  transcripts,  attested  by  his  signature,  of  the  docket  of  the 
judgment,  including  the  entry  made  upon  the  df)cket.  A  eo'ontT 
clerk,  in  whose  office  the  judgment  is  docketed,  must,  upon  pay- 
ment .of  his  fees  therefor,  immediately  file  sudi  transcript;  and 
make  an  entry  upon  the  docket  of  the  judgment,  in  each  place 
where  it  appears  in  his  docket  book,  substantially  as  'follows: 
''  Lien  sus})ended  ",  or  "  Lien  partially  suspended  ",  according  to 
the  entry  upon  the  original  docket,  and  also,  "  See  transcript 
filed  " ;  adding  the  proper  date.  ((\^de  of  Civil  Procedure,  §  125S.) 

§  170d  Belivery  of  papers  on  removal  of  cause  to  anotlur  aouDty. 

Where  [the]  an  order  removing  an  action  or  proceeding  from  the 
county  court  to  the  finprcme  court  directs  that  the  action  or  pro- 
cerding  l>o  tried  in  another  county,  the  clerk  with  whom  it  is 
entered,  must  forthwith  deliver  to  the  clerk  of  that  county,  all 
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papers  filed  therein,  and  certified  copies  of  all  minutes  and  entries   M179e-17fti 
relating  thecete ;  which  nanst  be  filed,  entered,  or  recorded,  as  the 
case  requires,  in  the  office  of  the  last  mentioned  clerk.     (Code  of 
Civil  Procedure,  §  344,  pt.) 

« 

§  179e.  riling  and  recording'  designation  for  service  and  revoca- 
tion thereof.  The  county  clerk  must  file  and  record  [such]  a 
designation,  consent,  or  revocation  relattTt-g  to  the  service  of  a 
summons  upon  o,  designated  person  during  the  absence  of  a  resi- 
dent, and  must  note,  upon  the  record  of  the  orpnal  designation, 
the  filing  and  recording  of  a  revocation.  (Code  of  Civil  Pro- 
cedure, §  430,  pt.) 

§  179f.  Notation  of  date  of  filing  judgment-roll.  The  clerk 
mu5?t  make  a  minute,  upon  the  back  of  each  judgment-roll,  filed  in 
his  office,  of  the  time  of  filing  it,  spceifvniig  the  year,  month,  day, 
hour,  and  minute.    Code  of  Civil  Procedure,  §  1239,  pt.) 

§  I79g.  Action  for  faihox  to  docket  jndgment.  A  county  derk 
and  a  clerk  of  the  city  court  of  a  city  of  New  YorJc,  who  omits,  as' 
soon  as  practicable,  to  docket  a  judgment  wholly  or  partly  for  a 
sum  of  money  or  directing  the  payment  of  a  sum  of  money,  re- 
quired to  1)0  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  in  his  office,  as  prescirbed  ?)?/  law  [in  the  last  two 
sections,]  forfeits  to  the  person  aggrieved,  two  hundred  and  fifty 
dollars,  in  addition  to  the  damages  sustained  by  reason  of  the 
omission.     (Code  of  Civil  Procedure,  §§  1248,  1272.) 

§  179h.  Certified  copy  of  satisfied  execution.  The  cleric  of  a 
county  v/ith  whom  is  filed  a  certified  copy  of  a  satisfied  execution 
ami  of  the  return  of  satisfaction  [a\'1io]  must  thereupon  cancel 
and  discharge  the  docket  of  the  judgment,  as  if  the  juclgment-roll 
was  filed  in  hi«  office,  and  the  execution  was  returned  to  him,  as 
satisfied.     (Code  of  Ci\'il  Procedure,  §  1266,  pt.) 

§  170i.  Cancelling  docket  of  reverted,  vacated  or  satisfied  judg- 
ment. The  clerk  of  the  county,  with  whom  a  judgment,  wholly 
or  partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum 
of  money,  has  been  docketed,  must  cancel  and  discharge  the 
docket  thereof,  ux)on  the  filing,  witli  him,  of  a  certificate  of  the 
derk,  with  whom  the  judgment-roll  is  filed,  showing  that  the 
jndpnent  has  been  re\^ersed,  vacated,  or  satisfied  of  record;  or  the 
certificate  of  the  clerk  of  the  countj',  with  whom  a  copy  of  an 
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§§186b-186f  execution,  and  of  a  return  of  satisfaction  thereupon,  have  been 

filed,  [as  prescribed  in  the  last  section,]  showing  that  they  have 
been  so  filed,  and  the  docket  cancelled  and  discharged  accordingly. 
(Code  of  Civil  Procedure,  §§  1267,  1272.) 

§  4.  The  title  of  article  ten  of  such  chapter  is  hereby  amended 
to  read  as  follows: 

Sheriffs  [and  Coroners] 

§  5.  Section  195  of  article  ten  of  such  chapter  is  hereby 
amended  to  read  section  186a. 

§  6.  Such  chapter  is  hereby  amended  by  adding  to  article  ten 
the  following  new  sections  to  read  as  follows: 

§  186b.  Service  of  summons  by  sheriff.  Where  a  summons  is 
delivered  for  service  to  the  sheriif  of  the  county,  wherein  the 
defendant  is  found,  the  sheriff  must  serve  it,  and  return  it,  with 
proof  of  service,  to  the  plaintiff  attorney,  with  reasonable  dili- 
gence.    (Code  of  Civil  Procedure,  §  425,  pt.) 

§  186c.  Delivery  of  copy  of  mandate  to  person  served.  A  sheriff 
or  other  officer,  ser\dng  a  mandate,  must,  upon  the  request  of  the 
person  served,  deliver  to  him  a  copy  thereof,  without  compensa- 
tion.    (Code  of  Civil  Procedure,  §  101.) 

§  186d.  Delivery  of  paper  to  prisoner  by  sheriff.  A  sheriff  or 
jailor,  upon  whom  a  paper  in  an  action  directed  to  a  civil  prisoner 
in  his  custody,  is  lawfully  served,  or  to  whom  such  a  paper  is 
delivered  for  a  civil  prisoner,  must,  within  two  days  thereafter, 
deliver  the  same  to  the  prisoner,  with  a  note  thereon  of  ihe  time 
of  the  service  thereof  upon,  or  the  receipt  thereof  by  him.  (Code 
of  Civil  Procedure,  §§  131,  pt,  3347  subd.,  1,  pt.) 

§  186e.  Action  against  sheriff  for  failure  to  deliver  paper  to 
prisoner.  For  a  neglect  or  violation  of  the  provision  of  Ioav 
requiring  a  sheriff  or  jailor  to  deliver  a  paper  to  a  prisoner  served 
upon  the  sheriff  or  jailor,  [this  section]  the  sheriff  or  jailor, 
guilty  thereof,  is  liable  to  the  prisoner  for  all  damages  occasioned 
thereby.     (Code  of  Civil  Procedure,  §  131,  pt.) 

§  186f.  Receipt  for  mandate  by  sheriff.  A  sheriff,  to  whom  a 
mandate  of  any  description,  is  delivered  to  be  executed,  must, 
without  compensation,  give  to  the  person,  delivering  the  same, 
if  required,  a  minute  in  writing,  signed  by  the  sheriff,  specifying 
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the  names  of  the  parties,  the  general  nature  of  the  mandate,  and   §§  186g-186j 
the  day  and  hour  of  receiving  the  same.     (Code  of  Civil  Pro- 
cedure^  §  100.) 

§  186g.  Execution  and  return  of  process  by  sheriff.  A  sheriff,  or 
other  officer,  to  whom  a  mandate  is  directed  and  delivered,  must 
execute  the  same  according  to  the  command  thereof,  and  make 
return  thereon  of  his  proceedings,  under  his  hand.  [For  a  viola- 
tion of  this  provision,  he  is  liable  to  the  party  aggrieved,  for  the 
damages  sustained  by  him ;  in  addition  to  any  fine,  or  other  pun- 
ishment or  proceeding,  authorized  by  law.J  A  mandate  directed 
and  delivered  to  a  sheriff  may  be  returned,  by  depositing  the  same 
in  the  postoffice,  properly  inclosed  in  a  postpaid  wrapper, 
addressed  to  the  clerk,  at  the  place  where  his  office  is  situated ; 
unless  the  officer,  making  the  return  in  the  name  of  the  sheriff, 
resides  in  the  place  where  the  clerk's  office  is  situated.  (Code  of 
Civil  Procedure,  §  102,  pt.) 

§  186h.  Eetnm  of  inventory  by  sheriff .  Upon  the  application  of 
either  party,  and  proof  of  the  neglect  of  the  sheriff,  the  court  or 
judge  may,  by  order,  require  the  sheriff  to  return  an  inventory. 
Disobedience  to  such  an  order  may  be  punished,  as  a  contempt  of 
the  court.     (Code  of  Civil  Procedure,  §  681.) 

§  186i.  Payment  of  money  and  delivery  of  property  to  sheriff  in 
discovery.  If  the  sheriff,  to  whom  money  is  paid,  or  other  property 
is  delivered,  pursuant  to  an  order  made  in  proceedings  taken  in 
aid  of  execuiion  [as  prescribed  in  either  of  the  last  two  sections,] 
does  not  then  hold  an  execution  upon  the  judgment  against  the 
property  of  the  judgment  debtor,  he  has  the  same  rights  and 
powers,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  money  or  property,  as  if  the  money  had  been  col- 
lected, or  the  property  had  been  levied  upon  by  him,  by  virtue  of 
such  an  execution.  [;  except  as  otherwise  prescribed  in  the  next 
section.]     (Code  of  Civil  Procedure,  §  2448.) 

§  186j.  Payment  into  conrt  by  sheriff.  [But]  The  court,  upon 
the  application  of  either  party  to  the  action,  may  direct  the  sheriff, 
either  before  or  after  the  expiration  of  his  term  of  office,  to  pay 
into  court  the  proceeds  of  a  demand  collected,  or  property  sold ; 
or  to  deposit  them  in  a  designated  bank  or  trust  company,  to  be 
drawn  out  only  upon  the  order  of  the  court.  (Code  of  Civil 
Procedure,  §  675.) 
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MlBtt-18l«       §  136k.  Payment  of  surplus  by  ihedf.    Where  the  prooeeds  of 

the  property  sold,  and  of  the  demands  collected  by  the  sheriff, 
exceed  the  amount  of  the  plaintiff's  demand,  with  the  costs  amd 
expenses,  and  of  all  other  [warrants]  orders  of  attachment  or 
.  executions  in  the  sheriffs  hands,  chargeable  upon  the  5ame£:J, 
the  court,  or  the  judge  who  granted  the  [warrant,]  order  upon  the 
application  of  the  defendant,  or  of  an  assignee  of,  or  purchaser 
from  the  defendant,  and  upon  notice  to  the  plaintiff^  and  the 
plaintiffs  in  the  other  [warrants]  orders  or  executions,  may,  at 
any  time  during  the  pendency  of  the  action,  make  an  order  direct- 
ing the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to 
release  from  the  attachment  the  remaining  real  and  personal 
property  attached.     (Code  of  Civil  Procedure,  §  676.) 


§  1861.  Sale  of  real  property  by  sheriff  witlurat  notiee.  A  sheriff 
who  sells  real  property,  by  virtue  of  an  execution,  withoui:  having 
given  notice  thereof,  [as  prescribed  in  the  last  two  sections,  or 
otherwise  than]  as  prescribed  [in  this  chapter,]  by  law  forfeits 
one  thousand  dollars  to  the  party  injured,  iu  addition  to  the 
damages  which  the  latter  sustains  thereby.  (Code  of  Civil  Pro- 
cedure, §  1436.) 

§  18 6m.  Action  on  sheriff's  bond  upon  liability  as  bail.  If  judg- 
ment is  recovered  against  [the]  ft  sheriff,  upon  his  liability  as 
bail,  and  an  execution  thereon  is  returned  wholly  ox  partly  un«atis- 
fied,  the  of&cial  bond  of  the  sheriff  may  be  prosecuted,  as  in  any 
other  case  of  delinquency.     (Code  of  Civil  Procedure,  §  588.) 

§  186n.  Payment  into  court  by  sheriff  of  deposit  given  by  arrested 
person.  The  sheriff  must,  within  four  days  after  [the]  a  deposit 
xb'ith  him  by  a  person  arrested  tinder  civil  process,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certificates 
of  the  payment,  one  of  which  he  must  deliver  to  the  plaintiff, 
and  the  other  to  the  defendant.     (Code  of  CivU  Procedure,  §  5S3, 

Pt.) 

§  I860.  Action  on  sheriff's  bond  for  failure  to  pay  money  inta 
court.  For  a  default  in  making  [the]  payment  into  court,  of 
vwney  deposited  with  him  by  a  person  arrested  or  attached  under 
civil  process  the  official  l>ond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency.  (Code  of  Civil  Procedure, 
§  583,  pt.) 
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§  187.  Service  by  dicriff  of  order  of  arrest.    The  sheriff  must  §§187-187« 
execute  [the]  an  order  made  under  civil  process  for  the  arrest  of  ~ 

a  defendant,  by  arresting  the  defendant,  if  he  is  found  within  his 
county,  and  keeping  him  in  custody,  until  discharged  by  law. 
The  order  of  arrest,  or,  where  it  was  granted  by  the  court,  a  certi- 
fied copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and,  in 
either  case,  the  papers  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any,  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
(Code  of  Civil  Procedure,  §§  562,  pt.  563.) 


§  187a.  Ketum  of  sheriff  to  order  of  arrest.  Within  ten  days 
after  [thej  a  defendant  is  arrested,  under  civil  process,  if  he 
<l:)es  not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the 
justification  of  the  bail,  the  sheriff  must  file  with  the  clerk  the 
order  of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  indorsed, 
the  papers  upon  which  the  order  of  arrest  was  granted,  and  the 
undertaking  given  on  the  part  of  the  plaintiff.  Where  an  order 
of  arrest,  directing  the  arrest  of  two  or  more  defendants,  has  been 
executed  as  to  one  or  more,  but  not  as  to  all  of  them,  the  sheriff 
may  file  a  copy  of  the  order  of  arrest,  instead  of  the  original. 
(Code  of  Civil  Procedure,  §  590.) 

§  187b.  Biicharf e  of  ihwiff  upon  allowance  of  bail.  Upon  filing 
ihe  papers  in  a  case  of  the  arrest  of  a  defendant  under  civil 
process,  as  required  by  the  civil  practice  rules  relating  to  the  allovo- 
chct  of  hail  upon  justifi'Cation,  the  sheriff  is  [thereuponj  exon- 
erated from  liability.     (Code  of  Civil  Procedure,  §  581,  pt.) 

%  187c  ShcrlFs  liability  as  bail.  If,  after  [thej  a  defendant 
ii  arrested  under  civil  process,  he  escapes  or  is  rescued,  or  the  bail, 
if  any,  given  by  him,  do  not  justify,  when  they  are  not  accepted, 
or  if  the  sheriff  fails  to  pay  [theJ  a  deposit  into  court  as  required 
[iy  section  583  of  this  act,]  the  sheriff  is  liable  as  bail.  But 
tie  sheriff  may  [,  except  in  an  action  to  recover  a  chattel,]  dis- 
'•harge  himself  from  liability,  by  the  giving  and  justification  of 
tail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
Ae  court,  at  any  time  before  the  court  directs  the  performance  of 
W  act  specified  in  the  order; 
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§§  187d-188a       2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 

against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action.     (Code  of  Civil  Procedure,  §  587.) 

§  187d.  Sheriff's  rig-hts  and  liabilities  as  bail.  Where  the  sheriff 
is  liable  as  bail,  he  has  all  the  rights  and  privileges,  and  is  sub- 
ject to  all  the  duties  and  liabilities  of  bail ;  and  bail  given  by  him, 
in  order  to  discharge  himself  from  liablity,  must  be  regarded  as 
the  bail  of  the  defendant  in  the  action,  but  this  section  does  not 
apply  to  an  action  to  recover  a  chattel,  or  to  a  case  where  a  defense 
arises  to  an  action  against  the  bail,  in  consequence  of  an  act  or 
omission  of  the  sheriff.     (Code  of  Civil  Procedure,  §  595.) 

§  187e.  Delivery  of  papers  by  sheriff  after  bail  given.  Within 
three  days  after  bail  is  given,  the  sheriff  must  deliver  to  the  plain- 
tiff's attorney  copies,  certified  by  him,  of  the  order  of  arrest, 
return  and  undertaking.     (Code  of  Civil  Procedure,  §  577,  pt.) 

§  187f.  Action  by  sheriff  for  surety's  failure  to  justify.  The  bail 
taken  upon  [the]  an  arrest,  made  pursuant  to  an  order  of  arrest, 
unless  they  justify,  or  other  bail  are  given  and  justify,  are  liable 
to  the  sheriff  for  all  damages,  which  he  sustains  by  reason  of  the 
omission.     (Code  of  Civil  Procedure,  §  589.) 

§  188.  Sheriff's  levy  under  attachment.    The  sheriff  must  immed- 
{iately  execute  [the  warrant,]  an  order  of  attachment,  by  lev^nng 
upon  so  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs 
and  expenses.    He  must  take  into  his  custody  all  books  of  account, 
vouchers,   and  other  papers,  relating  to  the  personal  property 
attached,  and  all  evidences  of  the  defendant's  title  to  the  real 
proj)erty  attached,  which  he  must  safely  keep,  to  be  disposed  of 
as  provided  hy  law  [as  prescribed  in  this  title].     The  sheriflF,  to 
whom  [a  warrant]  an  order  of  attachment  is  delivered,  may  le\'y, 
from  time  to  time,  and  as  often  as  is  necessarv^  until  the  amount, 
for  which  it  was  issued,  has  been  secured,  or  [final]  judgment  hns 
been  rendered  in  the  action,  notwithstanding  the  expiration  of  liis 
term  of  office.     (Code  of  Civil  Procedure,  §  644.) 

§  188a.  Sheriff's  execution  of  junior  attachment.  Except  as  pro- 
vided with  reference  to  the  aitachme'tvt  of  a  domestic  vessel  or  a 
share  or  interest  therein  which  has  been  attached  and  afterwards 
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released  and  with  reference  to  the  personal  property  of  a  partner-  §§188b-188e 

ship  wh^re  the  order  of  attachment  has  been  released  or  dis-  

charged  upon  the  application  of  another  paHner  [But,  except  as 
thus  prescribed,  wherej,  a  second  [warrant]  order  against  the 
same  defendant,  [is  delivered  to  the  same  sheriiF,  he]  must  he 
executed  [it,]  hy  the  sheriff,  by  a  levy  upon  property  within  his 
county,  and  he  must  thereupon  take  the  same  proceedings,  as  if 
the  levy  was  made  under  the  first  [warrant]  order.  (Code  of 
Civil  Procedure,  §  698,  pt) 

§  188b.  LeTy  upon  cause  of  action  under  attachment.  [The]  An 
order  of  attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract ;  including  a  bond,  promissory  note,  or  other 
instrument  for  the  payment  of  money  only,  negotiable  or  otherwise, 
whether  past  due,  or  yet  to  become  due,  executed  by  a  foreign  or 
domestic  government,  state,  county,  public  officer,  association, 
municipal  or  other  corporation,  or  by  a  private  person,  either 
within  or  without  the  state ;  which  belongs  to  the  defendant,  and 
is  found  within  the  countj'.  The  le\y  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby.  The  attachment  may  also  be  levied 
upon  a  right  or  interest,  present  or  future,  to  any  of  the  property 
or  estate  of  a  deceased  person  which  may  belong  to  the  defendant 
and  which  could  be  legally  assigned  by  him  as  legatee  or  dis- 
tributee, whether  the  same  exists  by  reason  of  the  provisions  of  a 
last  will  and  testament  admitted  to  probate  at  the  time  the  attach- 
ment is  granted,  or  by  operation  of  the  law  in  case  of  the  intestacy 
of  the  deceased.  Levy  of  the  attachment  thereupon  is  deemed  a 
levy  upon,  and  a  seizure  and  attachment  of,  the  rights  and 
interests  of  the  defendant  at  the  time  of  such  levy,  subject  to  the 
rights  of  the  executor,  administrator  or  trustee  of  such  estate  to 
administer  the  same  according  to  law.  (Code  of  Civil  Procedure, 
§  648.) 

§  188c.  Manner  of  levy  under  attachment.  A  levy  under  [a 
warrant]  an  order  of  attachment  must  be  made  as  follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  the  plaintiiF's  claim,  as 
stated  in  the  [warrant,]  order  and  a  description  of  the  particular 
property  levied  upon.  The  notice  must  be  subscribed  by  the 
plaintiff's  attorney,  adding  the  office  address ;  and  must  be  recorded 
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§§188dr-186t  and  indexed  by  the  clerk,  in  the  same  book,  in  like  manner  and 

with  like  effect,  as  a  notice  of  the  pendency  of  an  action ; 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissorj^  note,  or  other  instrument  for  the 
payment  of  money,  by  taking  the  same  into  the  dieriff's  actual  cus- 
tody. He  must  thel-eupon,  without  delay,  deliver  to  the  person 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of  the 
[warrant,  J  order  and  of  the  affidavits  upon  which  it  was  granted ; 

3.  Upon  other  personal  property,  by  leaving  a  certified  copy  of 
the  [warrant,]  order  and  a  notice  showing  the  property  attached, 
with  the  person  holding  the. same;  or,  if  it  consists  of  a  demand, 
other  than  as  specified  in  the  last  subdivision,  with  the  person 
against  whom  it  exists ;  or,  if  it  consists  of  a  right  or  share  in  the 
stock  of  an  association  or  corporation,  or  interest  or  profits  thereon, 
with  the  president,  or  other  head  of  the  association  or  corporation, 
or  the  secretary,  cashier,  or  managing  agent  thereof,  or  if  it  con- 
sists of  a  right  or  interest  in  an  estate  of  a  deceased  person  arising 
under  the  provisions  of  a  will  or  under  the  provisions  of  law  in 
case  of  intestacy,  with  the  executor  or  trustee  under  the  wilt,  or 
the  administrator  of  the  estate ; 

4.  Upon  property  discovered  in  any  action  brought  [as  pre- 
scribed in  subdivision  two  of  section  six  hundred  and  fifty-five  of 
this  act]  by  the  sheriff  for  discovery  in  aid  of  the  aitcLchmeni,  by 
entering  in  the  proper  clerk's  office,  the  judgment  rendered  in  said 
action,  and  thereafter  levj'ing  on  said  property  in  the  manner 
prescribed  in  subdivisions  one,  two  and  three  of  this  section.  (Code 
of  Civil  Procedure,  §  649.) 

§  188d.  Preference  of  orders  of  attachment.  Where  two  or  more 
[warrants]  orders  of  attachment,  against  the  same  defendant,  are 
delivered  to  the  sheriff  of  the  same  county,  to  be  executed,  their 
respective  preferences,  and  the  rules,  where  a  levy,  or  a  levy  and 
sale,  have  been  made  under  a  jimior  [warrant]  order,  are  the 
same,  as  where  two  or  more  executions,  against  the  property  of 
the  sanie  defendant,  are  delivered  to  the  sheriff  of  the  same  county, 
to  be  executed.     (Code  of  Civil  Procedure,  §  697.) 

§  188e.  Certificate  of  defendant's  interest  in  property.  Upon  the 
application  of  a  sheriff,  holding  [a  warrant]  an  order  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corporation, 
or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a  debtor 
of  the  defendant,  or  a  person  holding  property,  including  a  bond.. 
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promissory  note,  or  ©ther  iBstrument  for  the  payment  of  money,  §§I88I-I88fc 
belonging  to  tHe  d^endant,  mnst  furnish  to  the  ahei-i'fl'  a  certificate, 
mider  his  hand^  specifying  the  rigltts  or  numbers  of  shares  of  the 
defendant,  in  the  stxi^  of  the  associatioa  or  corporation,  with  all 
dividends  declared  or  incumbrances  thereon;  or  the  amount, 
nature,  and  desscription  of  th^  property,  held  for  the  benefit  of  the 
defendant,  or  of  the  defendant's  interest  in  property  so  held,  or  of 
the  debt  Or  demand  owing  to  the  defendant,  as  the  case  requires. 
(Code  of  Civil  Procedure,  §  i)')0.) 

§  188f.  Examination  as  to  defendant's  interest  in  property.  If  a 
person,  to  whom  application  is  matl'e  [asi  prescribed  in  the  la.st 
sectionj  for  a  certificate  of  a  defendant's  interest  in  property, 
refuses  to  give  such  a  certificate;  or  if  it  is  made  to  appear,  by 
affidavit,  to  the  satisfaction  of  the  court,  or  a  jnd^e  thereof,  or  the 
county  judge  of  the  county  to  which  tlie  [warrant]  order  is  issued, 
that  there  is  reason  to  suspect  that  a  ceitificate  given  him  is  imtrue, 
or  that  it  f ails^  fully  to  set  forth  the  facts,  required  to  be  shown 
thereby ;  the  court  or  judge  may  make  an  order,  direeting  bim  to 
attend  at  a  specified  time,,  and  at  a  pliaee  within  the  coumty  to  whitrh 
the  [warran.t]  order  is  isHued,  and^bmit  to  an  exaj^BiiiLation  UEkder 
oath,,  ceneerning  the  same.  The  order  may,,  in  the  discretion  of 
the  court  or  j/udge,  direct  aai  api>earanfie  before  a  referee  named 
tbenein.     (Code  of  Civil  Procedure,  §  651.) 

§  IS&g.  Ifetnm  by  sheriff  wlken  attaelmeirt  Taeated  or  annttUecl. 
AVhere  [a  warrantj  an  order  of  attachment  htis  been  vacated  or 
arninlled,  the  sheriff  mnst  forthwith  file,  rn  the  clerk's  office,  the 
[warrant]^  oirlev,  with  a  return  of  his  proceedings  thereon.  Fpon 
the  application  of  either  party,  and  proof  of  the  sheriff's  neglect, 
the  court  maj  direct  hfm  so  to  do,  forthwith,  or  \vithin  a  specifi!ed 
time.     (Code  of  ClTil  Procedure,  §  712.) 

§  188h.  Inventory  by  sheriff  of  aitaclsvd  property.  The  sheriff 
must,  immediately  after  levying  under  [a  warrantj  an  order  of 
attachment,  make,  with  the  assistance  of  two  disinterested  free- 
holders, a  deseription  ei  the  real  property,  and  a  just  and  time 
inventory  oi  the  personal  property,  upon  which  it  w»s  levied, 
and  of  the  book&,  vouchers,  and  other  papers  taken-  inijo  his-  cus* 
tody,  stating  therein  the  estimated  value  of  each  pereel  of  ve&l 
ppopertr  attached,  or  of  the  interest  of  tie  defendant  theorein,  and 
of  each  article  of  personal  pro}x;rty,  enimierating  such  of  the 
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I88i-I88k  latter  as  are  perishable.  The  inventoiy  must  be  signed  by  the 
sheriff  and  the  appraisers;  and  must,  within  five  days  after  the 
levy,  be  filed  in  the  office  of  the  clerk  of  the  eounty,  where  the 
property  is  attached.    (Code  of  Civil  Procedure,  §  654.) 

§  188i.  Collection  of  debts  and  things  in  action  by  sheriff  in 
attachment.  The  sheriff  must,  subject  to  the  direction  of  the  court 
or  judge,  collect  and  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.     (Code  of  Civil  Procedure,  §  655,  pt.) 

§  188j.  Delivery  by  sheriff  of  attached  property  upon  discharge  of 
attachment.  \Miere  [a  warrant]  an  order  of  attachment  is  vacated, 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
of  the  defendant,  the  sheriff  must,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  deliver  over  to  the  defend- 
ant, or  to  the  person  entitled  thereto,  upon  reasonable  demand,  and 
upon  payment  of  all  costs,  charges,  and  expenses,  l^ally  charge- 
able by  the  sheriff,  all  the  attached  personal  property  remaining 
in  his  hands,  or  that  portion  thereof,  as  to  which  the  attachment 
is  discharged ;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 
Where  the  sheriff  is  required  [by  this  title,]  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendants,  he  must 
also  deliver  to  him,  unless  otherwise  specially  directed  by  the  court 
or  judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds ;  together  with  all  undertakings, 
relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied ;  except  an  under- 
taking, given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and  of  each  other  instrument,  to 
which  the  defendant  is  thus  entitled,  and  assignment  of  which  is 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  (Code 
of  CivilProcedure,  §§  709,  710,  pt.) 

§  188k.  Detention  by  sheriff  of  property  attached.  The  sheriff 
is  resix)nsible  for  the  sufficiency  of  the  sureties  oti  an  undertaking 
given  to'  discharge  an  attachment;  and  he  may  retain  possession 
of  the  property  attached,  and  the  proceeds  thereof,  until  the 
objection  to  them  is  waived,  [as  prescribed  in  the  last  section.] 
or  they,  or  the  new  sureties,  justify.  (Code  of  Civil  Procedure, 
§  6910 
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§  188  1.   Care  by  sheriff  of  property  attached.     The  sheriff  must   §§1881-189 
keep  the  property  attached  by  him,  or  the  proceeds  of  pro})erty  " 

sold,  or  of  a  demand  collected  by  him,  to  answer  any  judgment 
that  may  be  obtained  against  the  defendant  in  the  action.  (Code 
of  Civil  Procedure,  §  674.) 

§   188m.  Suits  by  sheriff  in  aid  of  attachment.    A  sheriff  to  whom 
an  order  of  attachment  has  been  issued  mav  maintain  anv  action 
or  special  proceeding,  in  his  name,  or  in  the  name  of  the  defend- 
ant, which  is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual 
possession   an  article  of  personal  property,  capable  of  manual 
delivery,  but  of  which  he  has  been  unable  to  obtain  possession. 
And  he  may  discontinue  such  an  action  or  special  proceeding,  at 
such  time  and  on  such  terms  as  the  court  or  judge  directs.    Where 
the  summons  was  served  without  the  state,  or  by  publication  [pur- 
suant to  an  order  obtained  for  that  purpose,  as  prescribed  in  chap- 
ter fifty  of  this  a<;t ;],  and  where  the  defendant  has  not  appeared 
in  the  action  (othenvise  than  specially)  but  has  made  default  and 
before  entering  [final]  judgment,  the  sheriff  holding  an  order  of 
aitachment,  may,  in  aid  of  such  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  persons,  or 
against  any  other  person  or  persons,  to  compel  the  discovery  of  any 
thing  in  action,  or  other  property  belonging  to  the  attachment 
debtor;  and  of  any  money,  thing  in  action,  or  other  property  due  to 
him,  or  held  in  trust  for  him,  or  to  prevent  the  transfer  thereof,  or 
the  payment  or  delivery  thereof,  to  him  or  any  other  person,  and 
the  sheriff  may,  in  aid  of  such  attachment,  also  maintain  any  other 
action  against  the  attachment  debtor  and  any  other  person  or 
persons,  or  against  any  other  person  or  persons,  which  may  now 
be  maintained  by  a  judgment  creditor  in  a  court  of  equity,  either 
before  the  return  of  an  execution  in  aid  thereof,  or  after  the 
return  of  an  execution  unsatisfied.     (Code  of  Civil  Procedure, 
§  655,  pt) 

§  189.  Eeplevy  of  part  only  of  property.  The  sheriff  must  replevy 
a  smaller  number  or  a  smaller  quantity,  if  the  whole  of  the  chattel 
or  chattels  described  in  the  affidavit  cannot  be  found.  In  that  case,, 
if  the  aggregate  value  only  is  stated  in  the  [affidavits]  application 
for  the  replevy  J  the  value  of  the  entire  chattel  or  class  of  chattels,. 
as  so  stated,  is  to  be  deemed  the  value  of  the  part  replevied,  for 
the  purposes  of  the  proceedings  to  procure  a  return  thereof  to  the 
defendant.    (Code  of  Civil  Procedure,  §  1698.) 
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§§189a-189b       §  lOO.  Setiura  by  sheriff  and  Botke  to  make  retorii  to  replcTin. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
chattel  relevied  by  him,  to  the  party  entitled  to  the  possessioa 
thereof,  or  to  a  third  person,  £as  prescribed  in  this  article,]  file 
with  the  clerk  the  [plaintiff's  affidavit,  and  the  acconapauying 
requisition,]  oi'der  of  replevin  with  a  retui'n  stating  in  what  man- 
ner he  has  executed  the  latter.  If  ho  has  omitted  to  replevy  a 
part  of  the  chattel,  or  of  two  or  more  chattels,  [described  in  the 
affidavit,],  the  return  must  state  the  cause  of  the  omission.  If  the 
sheriff  fails  to  comply  with  [the  last]  this  section,  either  party 
may  require  him  to  do  so,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  terai  of  the  court  designated 
in  the  notice,  why  he  should  not  be  punished  for  a  contempt  of 
.  the  court.  Tlie  notice  may  be  served  at  any  time  before  [final] 
judgment^  except  that  it  cannot  be  served  on  the  part  of  the  defend- 
ant, before  answer.  An  omission  to  comply  with  such  a  notice  is 
punishable  as  a  contempt  of  the  court.  (Code  of  Civil  Procedure, 
§§  1715,  171(3.) 

§  189b.  Dfrlircry  l^  shcriif  of  chattel  in  replevin  to  plaiittiff  «r 
defendant.  If  the  defendant  neither  excepts  to  the  plaintiff's 
sureties,  nor  requires  the  return  of  the  chattel,  within  the  time  pre- 
scribed for  that  purpose;  or  if  he  makes  default  in  serving  notiee 
of  the  justification  of  his  sureties,  or  in  procuring  the  allowance  of 
his  undertaking;  or  if  the  plaintiff,  after  the  defendant  has 
eneepted  to  his  aoreties,  duly  procures  the  allowance  of  his  noidcr- 
taking;  the  sheriiBf  must,  [except  in  the  case  specified  in  section 
1709  of  this  act,]  except  where  a  claim  i*  made  by  »  per99n  not  a 
party  to  the  actiatij  immediately  deliver  the  chattel  to  the  plaimtiff ; 
if  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties^ 
nukkes  default  in  serving  notice  of  justification,  or  in  procuring 
the  allowance  of  his  undertaking;  or  if  the  defendant,  after  he  baa 
required  the  return  of  the  chattel,  duly  procures  the  allowance  of 
his  undertaking;  the  sheriff  must  immediately  deliver  the  chattel 
to  the  defendant.  [When  the  chattel  is  delivered  by  the  sheriff 
to  either  party,  as  prescribed  in  this  section,  the  sheriff  ceaises  to  be 
responsible  for  the  sufficiency  of  the  sureties  of  either  party ;  until 
then,  he  is  responsible  for  the  sufiiciency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be.]  (Code  of  Civil 
Procedure,  §  1706,  pt.,  remainder  and  §  1708  omitted  in  view  of 
the  change  of  practice.) 
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§  I8dc  Care  by  skeriff  of  iqilevisd  AbML  A  sheriff,  who  has  §§  189e->lM) 
replevied  a  chattel,  must  letain  it  in  his  poasesfldoa,  keepiag  it  in  a 
wcnre  place,  until  the  person,  who  is  entitled  ix)  the  pooaeBsioo 
tiiereof ,  is  ascertained|[,  as  prescribed  in  this  article].  He  must 
then  deliver  it  to  that  person,  upon  request  and  parment  of  his 
lawful  fees,  and  necessary  eKpenses  for  taking  and  keeping  it,  as 
taxed  by  a  judge  of  the  court,  or  the  <!XMinty  juige  of  the  county 
urtieie  the  chattel  was  replevied,  upon  such  a  notice  as  the  judge 
deems  proper.     (Code  of  Civil  Procedure,  §  1702.) 

§  I89d.  Execution  by  sheriff  of  order  of  replevin.  Tf  anv  chattel, 
described  in  the  [affidavit,]  application  by  plaintiff  for  replevy 
i»  found  in  the  possession  of  the  defendant,  or  of  his  agent,  the 
sheriff,  to  whom  £an  affidavit,  requisition,  and  undertaking  are 
delivered,  as  prescribed  in  the  foregoing  sections  of  this  article] 
ihe  order  is  delivered  must  forthwith  reple^^y  it  by  taking  it  into 
his  possession.  He  must  thereupon,  without  delay,  serve  on  the 
defendant  a  copy  of  the  [affidavit,  requisition,  and  undertaking,] 
order  by  delivering  the  san>e  to  him  personally,  if  he  can  be  found 
within  the  county;  or,  if  he  cannot  be  so  found,  to  his  agent,  if 
any,  from  whose  possession  the  chattel  is  taken ;  or,  if  neither  can 
be  found  within  the  county,  by  leaving  the  copy  at  the  usual 
place  of  abode  of  either,  with  a  person  of  suitable  age  and  discre- 
tion, Tf  any  chattel,  described  in  the  [affidavit,]  application  is 
secured  or  concealed  in  a  building  or  inclosure,  the  sheriff  must 
publicly  demand  its  delivery.  If  it  is  not  delivered,  pursuant  to 
the  demand,  he  must  cause  the  building  or  incL^^ire  to  be  broken 
opeu,  and  must  take  the  chattel  into  his  possession.  (Code  of  Civil 
Procedure,  §§  1700,  1701.) 

§  I89e.  Action  against  sheriff  in  replevin.  A  sheriff,  who  delivers 
to  either  party,  without  the  consent  of  the  other,  a  diattel  replevied 
by  him,  except  as  prescribed  [in  the  last  section]  by  law,  or  by 
rirtue  of  an  execution  issued  upon  a  judgment  in  the  action,  for- 
feits, to  the  party  aggrieved,  two  hundred  and  fifty  dollars;  and 
is  also  liable  to  him  for  all  damages  which  he  sustains  thereby. 
(Code  of  Civil  Procedure,  §  1707.) 

§  190.  Sattsfaclion  of  jud^^ment  where  eKeeution  and  mttachmeAt 
MwcC  Whtti^  an  execution  against  property  is  issued  upon  a 
judgment  for  the  plaintiff,  in  an  action  in  which  [a  warrant]  an 
order  of  attachment  has  been  levied,  the  sheriff  must  satisfy  it,  as 
^sikwB: 


202  C(>.NSt)LU)ATED    LaWS 

8  190  1.  lie  must  pay  over  to  the  plaintiff  all  money  attached  by 

him,  and  the  proceeds  of  all  sales  of  perishable  property,  or  of 
any  vessel  or  share  of  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him ;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment ; 

'2.  If  any  balance  remains  due,  he  must  sell,  under  the  execution, 
the  other  pers<mal  property  attached,  or  so  much  thereof  as  is  neces- 
sary;  including  rights  or  shares  in  the  stock  of  an  association  or 
corporation,  or  a  l)ond  or  other  instrument  for  the  payment  of 
money,  executed  and  issued,  with  the  interest  coupons  annexed, 
if  any,  by  a  government,  state,  county,  public  officer,  or  municipal 
or  other  corporation,  which  is  in  terms  negotiable,  or  otherwise 
whether  past  due,  or  yet  to  become  due;  but  not  including  any  other 
debt  or  thing  in  action  ; 

3.  If  the  proceeds  of  that  property  are  insufficient  to  satisfy  the 
judgment,  and  the  execution  requires  him  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the  personal 
property,  upcm  which  he  has  levied  by  virtue  of  the  execution ; 

4.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sheriff  must 
sell,  under  the  execution,  all  the  right,  title  and  interest,  which  the 
defendant  had  in  the  real  property  attached,  at  the  time  when  the 
notice  was  filed,  or  at  any  time  afterwards,  before  resorting  to  any 
other  real  property; 

5.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  having  been  sold 
or  converted  into  money,  and  the  attachment  has  not  been  dis- 
charged, as  to  that  pro])erty,  he  must,  if  practicable,  regain  pos- 
session thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  [warrant]  order.  A 
person,  who  wilfully  conceals  or  withholds  such  property  from  him, 
is  liable  to  double  damage,  at  the  suit  of  the  party  aggrieved; 

6.  Until  the  judgment  is  paid  he  may  collect  the  debts  and  other 
things  in  action  attached,  and  prosecute  any  undertaking,  which 
he  has  taken  in  the  course  of  the  proceedings,  and  apply  the  pro- 
ceeds thereof  to  the  payment  of  the  judgment ; 

7.  At  any  time  after  levying  the  attachment,  the  court,  upon  the 
petition  of  the  plaintiff,^  accompanied  with  an  affidavit,  specifying 
fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under  tlie 
[warrant]  order,  the  property  attached,  and  the  disposition 
thereof ;  and  the  affidavit  of  the  sheriff,  showing  that  he  has  used 
diligence,  in  endeavoring  to  collect  the  debts  and  other  things  in 
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action  attached,  and  that  a  portion  thereof  remains  uncollected;  §§190a-190e 
mav  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such 
tenns,  and  in  such  manner  ajs  it  thinks  proper.  Notice  of  the 
application  must  be  given  to  the  defendant's  attorney,  if  the 
defendant  appeared  in  the  action.  If  the  smnmons  was  not  per- 
sonally served  on  the  defendant  and  he  did  not  appear,  the  court 
may  make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper ; 
or  may  grant  the  application  without  notice.  (Code  of  Civil  Pro- 
cedure, §  708.) 

§  190a.  Execution  where  order  of  arrest  granted.  In  an  action 
wherein  the  defendant  has  been  arrested,  the  sheriff  must  diligently 
endeavor  to  enforce  an  execution  issued  and  delivered  to  him,  [as 
prejjcribed  in  the  last  section,J  notwithstanding  any  direction  he 
may  receive  from  the  plaintiff  or  his  attorney.  (Code  of  Civil 
Procedure,  §  598.) 

§  190b.  Endorsement    on   execution    of    receipt    thereof.     The 

sheriff,  to  v^om  an  execution  is  directed  and  delivered,  must, 
\\\Km  the  receipt  thereof,  indorse  thereupon  a  memorandum  of  the 
day,  hour  and  minute,  when  he  received  it.  (Code  of  Civil  Pro- 
cedure, §  1363.) 

§  190c.  Exhibition  of  property  levied  upon.  The  sheriff  to  whom 
an  execution  is  issued,  shall  at  any  time  before  the  sale  of  the 
personal  property  levied  on  by  him,  on  the  written  request  of  any 
person  who  is  a  creditor  of  the  person  against  whom  the  [writj 
execution  was  issued  under  which  the  sheriff  levied  upon  the 
property,  exhibit  to  such  creditor  the  personal  property  so  levied 
upon  under  said  [writ  J  execution  and  permit  an  inspection  thereof 
by  s\ieh  creditor  or  his  agent.  (Code  of  Civil  Procedure,  §  138-1, 
pt.) 

§  190d.  Enforcement  of  execution  by  under  sheriff.  Where  the 
sheriff,  to  whom  an  execution  is  delivered,  dies,  is  removed  from 
oflSee,  or  becomes  otherwise  disqualified  to  act  before  the  execution 
is  returned,  his  under  sheriff  must  proceed  upon  the  execution,  as 
the  sheriff  might  have  done.  (Code  of  Civil  Procedure,  § 
1388.  pt.) 

§  190e.  Enforcement  of  execution  by  appointed  person.  Where 
the  sheriff  to  whom  an  execution  is  delivered,  dies,  is  removed  from 
office  or  becomes  otherwise  disqualified  to  act  before  the  execution 
is  returned,  and  [ifj  there  is  no  under  sheriff,  the  court,  from 
which  the  execution  issued,  may  designate  a  person  to  proceed 
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gfl  1  Wf-'lWMi   tike(reu|)oii ;  who  may  eompJete  Ac  -same,  ae  /an  mider  sheriff  might 

have  i<4o»e.  The  persoii  so  'designated  mu^t  spve  sudh  eecurity  as 
die  oourt  dii'ects.  He  is  .<Jeemed  an  officer;  aiwl  is  6ubjeet  to  the 
Hame  obligations  and  liabilities  a'nd  has  the  same  power  and 
authority,  in  peliwtion  to  the  object  of  his  appointment,  as  a  sheriff,, 
and  is  entitled  to  fees  accordingly.  But  this  section  does  not 
apply,  in  a  case  where  special  provision  is  otherwise  made  by  law 
for  the  enforoement  of  an  execution,  after  the  death,  removal  from 
office,  or  other  disqualification,  of  the  sheriff,  or  nnder  sheriff. 
.   (Code  of  Civil  Procedure,  §  1388,  pt.) 

§  190f.  PcFwer  of  fiheriff  under  execution  for  delivery  of  chatteL 
For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of 
f-such]  an  execution  for  the  delivery  of  the  possession  of  a  chattel 
and  to  satisfy,  out  of  the  property  of  the  judgmeni  delator,  a  fmnv 
of  money  contingently  mrarded  agahist  him,  the  powers  of  the 
sheriff  are  the  same,  as  where  he  is  required  to  replevy  .a  chattel. 
(Code  of  Ci\nl  Procedure,  §  1732.) 

§  190g.  BatifiAed  execution.  A  sheriff,  upon  being  paid  the  full 
amount  due  upon  an  execution  in  his  hands,  must  immediately 
indorse  thereupon  a  return  of  satisfaction  thereof.  He  must  also 
deliver,  to  tbe  person  maloing  the  payment,  upon  the  latter's 
request,  and  pa^•imQnt  of  the  fees  allowed  by  law  therefor,  a  cer- 
tified copy  of  the  execution,  and  of  the  return  of  satisfaction 
the(reupon[;J,  which  may  be  diled  with  the  clerk  of  the  same 
county£,  who  must  thereupon  cancel  and  discharge  the  docket 
of  the  judgment,  as  if  the  judgment  roll  was  filed  in  his  oflSce^ 
and  the  execution  was  retunoed  to  hiia,  as  satisfiedj.  But  this 
section  does  not  exonerate  the  sheriff,  from  his  duitv  to  returTi 
the  execution,  to  the  clerk  with  whom  the  judgment-roll  is  filed. 
(Code  of  Ci\il  Procedure,  §§  1266,  pt ) 

§  lO-Oh.  Accounting  for  moneys  collected  under  exeoutioii.  When 
an  execution  has  been  issued  against  the  wages,  debts,  eaming?^ 
salarv",  income  from  trust  funds  or  profits  due  and  owing  to  any 
judgment  debtor,  [pursuant  to  the  provisions  of  this  ,chapter,]§ 
it  shall  be  the  duty  of  the  sheriff  or  other  officer  or  person  to  whonn 
such  execution  shall  be  delivered,  from  time  to  time,  and  at  least 
once  eveiy  six  months  from  the  time  a  levy  shall  be  made  there- 
luider,  to  account  for  and  pay  over,  to  the  person  entitled  thereto^ 
all  moneys  collected  thereon,  less  his  lawful  fees  and  expenses  foar 
collecting  the  sama     This  section  shall  apply  to  all  such  exe~ 
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<?Titioiis  now  issued  and  outstanding.     (Code  of  Civil  Procedure,    88l9w-illl 
§  1366,  pt.) 

§  190i.  Purchase  by  sheriff  at  execution  sale.  The  sheriff,  to 
whoTU  an  ezeeution  is  directed,  or  the  under  sheriff  or  deputy 
sheriff,  holding  an  execution,  and  ccmducting  a  sale  of  property 
by  virtue  thereof,  shall  not,  directly  or  indirectly,  purchase  any 
of  the  property  at  the  sale.  A  purchase  made  by  hini,  or  to  his 
use,  is  void.     (Code  of  Civil  Procedure,  §  1387.) 

§  7.  Such  chapter  is  hereby  amended  by  adding  thereto  a  n^w 
article  to  be  known  as  Article  10 A  to  read  as  follows : 

ARTICLE  lOA 

CORONERS 

Section  191.     Election  and  appointmeni  of  coroners. 

[187.2  ^^^-     Cou7ity  pidge  may  designate  coromer  to  act 

as  ^eriff  in  certain  cases, 
[188.]  19S,     Cotmty  judge  may  make  m-ccessive  design- 
nations  if  necessary, 
[ISO.J  194.     County  judge  may  appoint  suiiahle  person 

coroner  under  certain  conditions. 
[l&O.J  195.     Coroner  may  act  as  sheriff  in  absence  of 

designation  or  appointment. 
[191.J  196.     CcFToners^  salaries.  « 
[192.  J  197.     Fees  of  coroners. 
[193.  J  198.     Fees  of  coroner  as  witness. 
[194.3  199^     Post-mortem  examination  by  coroner. 
199a,  Buiy  of  coroKier  when  sheriff  is  a  party. 
199b.  Any  one  of  the  coroners  may  act. 
199c.  Coroners  arrest  of  sheriff. 
199d.  Coroner's  confinement  of  sheriff. 
199e.  Place  of  confinement  to  he  deemed  a  jaiL 
199 f.  Jail  liberties  and  escape  of  sheriff. 
199 g..  Coroners    rights    and    li^d)ilities    UTider 

undertaking  for  jail  libeHies. 
199h.  Undertaking  for  jail  liberties. 
199u  Confinement  of  person  arrested  by  coroner 

when  sheriff  is  plaintiff, 
199 j.  Liability  of  coroner  for  escape  of  prisoner, 

§  191.  £leetwn  and  appointmeAt  ef  corooMis.     Coroners  shall 
continue  to  be  elected  and  appointed  as  provided  by  law  and  those 
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§§  192-193    elected  or  appointed  pursiiant  to  section  one  hundred  and  eighty 

of  this  chapter  shall  qualify  by  giving  the  undertaking  thereiiM 
provided,    (Xew.    To  avoid  repetition  of  County  Law,  §  180.) 

§  [187.J  192,  County  judg^e  may  desig^nate  coroner  to  act  a& 
sheriff  in  certain  cases.  When  a  vacancy  shall  occur  in  the  office 
of  sheriff,  and  there  shall  be  no  under  sheriff  of  the  countv  thea 
in  office,  or  the  office  of  such  under  sheriff  shall  become  vacant,  or 
he  becomes  incapable  of  executing  the  duties  of  the  same  before 
another  sheriff  of  the  same  county  shall  be  elected  or  appointed 
and  qualified,  and  there  shall  be  more  than  one  coroner  of  such 
county  then  in  office  the  county  judge  of  such  county  shall  forth- 
with designate  one  of  such  coroners  to  execute  the  duties  of  the 
office  of  sheriff  of  the  coimty,  until  a  sheriff'  thereof  shall  be  elected 
or  appointed  and  qualified.  Such  designation  shall  be  a  written 
instrument,  signed  by  the  judge,  and  filed  in  the  office  of  the  c\'iv\z 
of  the  county,  and  the  clerk  shall  immediately  give  notice  thereof 
to  such  coroner.  Within  six  days  after  receiving  such  notice, 
such  coroner  shall  execute  a  joint  and  several  imdertaking,  with 
the  same  number  of  sureties  to  be  appro¥ed  in  the  same  manner 
and  be  subject  in  all  respects  to  the  same  regulations  as  the  security 
required  by  law  from  the  sheriff  of  such  county.  After  the  exe- 
cution and  filing  of  such  undertaking  in  the  clerk's  office,  such 
coroner  shall  execute  the  duties  of  the  office  of  sheriff  of  the  same 
coimty  until  a  sheriif  shall  be  duly  elected  or  appointed  and 
qualified.     (County  Law,  §  187.) 

§  [188. J  193.  County  judge  may  make  successive  designations 
if  necessary.  When  the  coroner  so  designated  shall  not,  within  the 
time  specified,  give  the  security  required  of  him,  the  county  judge 
shall,  in  like  manner,  designate  another  coroner  of  the  county  to 
assume  the  office  of  sheriff,  and,  if  necessary,  he  shall  make  suc- 
cessive designation  until  all  the  coroners  of  the  county  shall  have 
been  designated  to  assume  such  office;  and  all  the  provisions  con- 
tained in  the  [lastj  preceding  section  shall  apply  to  every  such 
designation  and  to  the  coroner  named  therein.  If  such  vacancy 
shall  occur  when  there  shall  be  but  one  coroner  of  the  county  then 
in  office,  he  shall  be  entitled  to  execute  the  duties  of  the  office  of 
sheriff  therein  until  a  sheriff  shall  be  duly  elected  or  appointed  and 
qualified ;  but  before  he  enters  upon  the  duties  of  such  office,  and 
within  ten  days  after  the  happening  of  the  last  vacancy  in  the 
office  of  the  sheriff  and  under  sheriff,  he  shall  execute  with  sureties 
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a  io\i\\  and  several  iindertakiug,  the  same  as  is  required  bv  law   SS  194-196 
iiom  i\  AieriiT ;  and  auch  undertaking  shall  be  subject  in  all  resj)ects 
to  tlie  same  regulations  as  the  security  required  from  the  sheriff. 
(County  Law,  §  188.) 

§  [189.]  19Jf.  Coimty  judge  may  appoint  suitable  person  coroner 
under  certain  conditions*.  If  such  coroner  so  in  office  on  the  happen- 
ing of  such  vacancies  shall  neglect  or  refuse  to  execute  euch  under- 
taking within  the  time  required,  or  if  all  the  coroners,  where  there 
are  more  than  one  in  office  in  such  event,  shall  successively  neglect 
or  refuse  to  execute  the  undertaking  within  the  time  required,  the 
county  judge  shall  appoint  some  suitable  pei-son  to  execute  the 
duties  of  the  office  of  sheriff  in  his  county,  until  a  sheriff  therein 
shall  be  duly  elected  or  appointed  and  qualified.  Such  appoint- 
ment shall  be  made  and  filed  in  the  same  manner  as  the  above 
designations  are  made  and  filed,  and  the  clerk  shall  forthwith  give 
notice  thereof  to  the  person  so  appointed,  who  shall,  within  six 
days  thereafter,  and  before  he  enters  upon  the  duties  of  his  office, 
give  such  security  as  is  required  by  law  of  sheriffs,  and  suibject  to 
the  same  regulations ;  and  thereupon  such  person*  shall  execute  the 
duties  of  the  office  of  sheriff  of  the  county  until  a  sheriff  shall  be 
duly  elected  or  appointed,  and  qualified.     (County  Law,  §  189.) 

§  [190.3  ^93.  Coroner  may  act  as  sheriff  in  absence  of  designa- 
tion or  appointment.  Until  some  coroner  designated  or  some  person 
appointed  by  the  judge  shall  have  executed  the  security  above 
required,  or  until  a  sheriff  of  the  county  shall  have  been  duly  elected 
or  appointed,  and  qualified,  the  coroner  or  coroners  of  the  county 
in  which  such  vacancies  shall  exist  shall  execute  the  duties  of  the 
office  of  sheriff  therein ;  and  when  any  under  sheriff,  coroner,  cor- 
oners or  other  person  shall  execute  the  duties  of  the  office  of  sheriff, 
pursuant  to  either  of  the  foregoing  provisions,  the  person  so  execut- 
ing the  same  shall  be  subject  to  all  the  duties,  liabilities  and 
penalties  imposed  by  law  upon  the  sheriff  duly  elected  and  qualified 
and  he  shall  be  entitled  to  the  same  compensation.  (County 
Law,  i  190.) 

%  [191.3  196.  Coroners'  salaries.  The  board  of  supervisors  of 
any  coiuity  shall  have  power  to  prescribe  that  coroners  in  said 
countv  shall  receive  a  salary,  instead  of  fees,  and  to  fix  the  amount 
of  such  salary;  and  thereafter  coroners  in  said  county  shall  receive 
for  their  ser\nces  only  the  salary  so  fixed  and  shall  not  be  entitled 
to  anv  fees  whatever,  except  when  perfonning  the  duties  of  a 
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§§  197-199'  sheriff,  in  which  last  uamed  case  the  coroner  so  acting  shall  have 
the  same  compensation  as  the  sheriff,  whose  duties  he  performs, 
would  have  had.    (County  Law,  §  191.) 

§  [192.J  191.  Fees  of  coroners..  Coroners  in  and  for  the  state 
of  New  Yoirk^  exeept  in  the  county  of  Kings  and  except  in  such 
other  counties  as  have  prescribed  or  shall  hereafter  preaeribey 
different  compensation,  shall  be  entitled  to  receive  the  following 
compeDiSatioii  for  services  performed:  Mileage  to  the  place  of 
inquest  and  return,  ten  cents  per  mile.  Viewing  bodies,  five  dollars. 
Service  of  subpoena,  ten  cents  per  mile  traveled.  Swearing  each 
witness,  fifteen  cents.  Drawing  decision,  one  dollar.  Copying 
deciaion  for  record,  per  folio,  twenty-five  cents,  but  such  officers 
shall  receive  pay  fQr  one  copy  only.  For  making  and  transmitting 
stateoobents  to  the  board  of  supervisors,  each  decision  fifty  cents. 
For  warrants  of  commitment,  one  dollar.  For  arrest  and  examina- 
tioD  of  off  Elders,  fees  shall  be  the  same  as  justices  of  the  peace  in 
like  cases.  When  required  to  perform  the  duties  of  sheriff,  shall 
be  entitled  to  and  receive  the  same  fees  as  sheriffs  for  the  perform- 
aaee  of  like  duties.  Shall  be  reimburse<l  for  all  moneys  paid  out 
actually  and  necessarily  by  him  in  the  discharge  of  official  duties 
as  shall  be  allowed  by  the  board  of  supervisors.  Shall  receive  for 
each  and  every  day  and  fractional  parts  thereof  spent  in  taking 
an  inquisition,  three  dollars.  For  performing  the  requirements  of 
law  in  regard  to  wrecked  vessels,  shall  receive  three  dollars  per 
day  and  fractional  parts  thereof,  and  a  reasonable  compensation 
for  all  official  acts  performed,  and  mileage  to  and  from  such 
wrecked  vessels,  ten  cents  per  niile.  For  taking  ante-mortem 
statement  shall  be  entitled  to  the  same  rates  of  mileage  as  before 
mentioned,  and  three  dollars  per  day  and  fractional  parts  thereof, 
and  for  taking  deposition  of  injured  person  in  extremis,  one  dollar. 
(County  Law,  §  192.) 

§  [193.]  198.  Pee»  of  eoroncr  as  witness.  Whenever,  in  con- 
sequence of  the  performance  of  his  official  duties,  a  coroner  becomes 
a  witness  in  a  criminal  proceeding,  he  shall  be  entitled  to  receive 
mileage  to  and  from  his  place  of  residence,  ten  cents  per  mile,  and 
three  dollars  per  day  for  each  day  or  fractional  parts  thereof, 
actually  detained  as  such  witness.  This  section  appliee  to  the 
county  of  Xew  York.     (County  Law,  §  193.) 

§  E194.J  199.  Post-mortem  examination  by  coroner.  A  ooro- 
ner  shall  have  power,  when  necessary,  to  employ  not  more  than  two 
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competent  surgeons  to  mnke  post-^mortem  examinations  and  diseeo-  8§199a-lWe 
tions  and  to  testify  to  the  same,  and  in  oonnties  where  ooroners  " 

are  paid  in  fees,  to  employ  a  steacgrapher  to  take  and  neduoe  to 
writing  the  testimony  of  witnesses  examined  before  the  eoroner, 
the  compensation  tberefc^r  to  he  a  county  chai;g6.  This  section 
applies  to  the  county  of  New  York     (County  Law,  8  194.) 

§  199a«  Ihity  of  oeroxer  whea  vheriff  is  a  party.    In  tin  action 

or  special  proceeding,  to  which  the  sheriff  of  a  county  is  ti  party, 
a  coroner  of  the  same  county  has  all  the  power,  and  is  subject  to 
all  the  duties  of  a  sheriff,  in  a  cause  to  which  the  sheriff  is  not 
a  party;  except  «s  otherwise  specially  pvescribed  by  law«  (Code 
rf  Civil  Procedure,  §  172.) 

§  199b.  itey  «e  of  tbe  oeroners  may  aot.  A  mandate  in  a  civil 
action  or  special  proceeding  which  must  or  may  be  executed  by  the 
coroners,  or  by  a  coroner  of  a  countv  must  he  directed  either  to  a 
particular  coroner,  or  generally  to  the  coroners  of  that  county. 
Where  such  a  mandate  is  directed  generally  to  the  coroners  of  a 
county,  or  requires  them  to  do  any  act,  it  may  be  executed,  and  a 
return  thereto  may  be  made  and  signed,  by  one  of  Ijiem^  but  such 
an  act  or  return  does  not  affect  the  others.  {Code  of  Civil  Pro- 
cedure, §  173.) 

§  199c  Coroner's  arrest  of  sberiff.  Where  a  mandate,  requiring 
the  arrest  of  the  sheriff  of  the  county,  is  directed  to  a  coroner,  he 
must  execute  the  same  in  the  manner  prescribed  by  law,  with 
respect  to  the  execution  of  a  similar  mandate  by  a  sheriff;  and  he 
is  authorized  to  take  an  undertaking  on  the  arrest,  or  an  under- 
taking for  the  jail  liberties  in  a  like  case,  and  in  like  manner,  and 
with  like  effect,  as  where  such  an  undertaking  may  he  taken  by 
a  sheriff.     (Code  of  Civil  Procedure,  §  174.) 

§  199d.  Coroner's  confinement  >of  riieriff.  Where  the  actual  con- 
finement of  a  sheriff  by  a  coroner,  on  a  mandate,  is  required  or 
authorized  bv  law,  he  must  be  confined  by  the  coroner,  in  a  house 
situated  witiiin  the  liberties  of  the  jail  of  the  county,  other  than 
the  sheriff's  house,  or  the  jail,  in  the  same  manner  as  a  sheriff 
is  required  by  law  to  confine  a  prisoner  in  the  jail.  (Code  of 
Civil  Procednre,  §  175.) 

§  199e.  Place  of  confinement  to  be  deemed  a  jail.  That  house 
thereupon  becomes  the  jail  of  the  county,  for  the  use  of  the 
coroner;  and  each  provision  of  law  relating  to  the  jail,  or  to  mn 
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§§199f-199j   escape  from  the  jail,  applies  thereto,  while  the  sheriff  is  confined 

therein.     (Code  of  Civil  Procedure,  §  176.) 

§  199f.  Jail  liberties  and  escape  of  sheriff.  A  sheriff  so  arrested 
must  be  admitted  to  the  liberties  of  the  jail  of  the  county,  in  a 
like  case,  and  upon  executing  a  like  undertaking  to  the  coroner,  as- 
prescribed  by  law  for  a  prisoner  in  the  sheriff's  custody.  For  an 
escape  of  the  sheriff  from  the  liberties,  the  coroner  is  liable,  in 
the  same  manner,  and  to  the  same  extent,  as  a  sheriff  for  a  similar 
escape;  and  he  may  make  the  same  defense  as  a  sheriff.  (Code 
of  Civil  Procedure,  §  177.) 

§  199g.  Coroner's  rights  and  liabilities  nnder  undertaking  for 
jail  liberties.  The  coroner  may  prosecute  an  undertaking  for  the 
liberties  taken  by  him,  and  is  entitled  to  all  the  rights,  and  sub- 
ject to  all  the  liabilities,  prescribed  by  law  with  respect  to  a 
similar  undertaking  taken  by  a  sheriff.  The  undertaking  may  be 
assigned  by  him,  to  the  party  at  whose  instance  the  sheriff  was 
arrested;  and  the  same  proceedings  may  be  had  thereupon,  as 
uiK)n  an  undertaking  taken  and  assigned  by  a  sheriff  in  a  similar 
case.     (Code  of  Civil  Procedure,  §  178.) 

§  199h.  Undertaking  for  jail  liberties.  A  person  so  arrested  by 
a  coroner  is  entitled  to  be  discharged,  or  to  the  liberties  of  the 
jail;  as  the  case  requires,  upon  giving  an  undertaking  to  the 
coroner,  in  the  like  manner,  and  in  a  like  case,  in  which  a  person 
arrested  by  a  sheriff  would  be  entitled  to  be  so  discharged,  or  to 
the  liberties.  The  undertaking  so  given  must  be  in  all  respects 
similar  to  that  required  to  be  given  to  a  sheriff;  and  it  has  the 
like  effect,  and  may  be  assigned  and  proceeded  upon  in  like  man- 
ner.   (Code  of  Civil  Procedure,  §  180.) 

§  199i.  Conflnement  of  person  arrested  by  coroner  when  sheriff 
is  plaintiff.  A  person  arrested  by  a  coroner,  in  an  action  or  special 
proceeding,  in  which  the  sheriff  of  the  county  is  plaintiff,  must 
be  confined  in  the  jail  of  the  county,  in  a  case  where  such  a  con- 
finement is  required  or  authorized  by  law ;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 
(Code  of  Civil  Procedure,  §  179.) 

§  199j.  Liability  of  coroner  for  escape  of  prisoner.  A  coroner  is 
answerable  for  an  escape  of  a  prisoner,  admitted  by  him  to  the 
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liberties  of  the  jail,  in  the  same  manner  and  to  the  same  extent,  as   §  240 
a  sheriff,  and  may  interpose  a  like  defense.     (Code  of  Civil  Pro- 
cedure, §  181.) 

§  8.  Section  two  hundred  and  forty  of  such  chapter  is  hereby 
amended  by  adding  thereto  the  following  subdivisions: 

22.  The  expense  of  procuring  a  new  book,  when  necessary, 
in  uhich  to  record  notices  of  pendency,  must  be  paid  out  of  the 
county  treasurj^,  as  other  county  charges.  (Code  of  Civil  Pro- 
cedure, §  1672,  pt.) 

23.  [Where  a  person,  who  has  been  indicted  for  a  criminal 
offence,  is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil 
action  or  special  proceeding,  the  court,  in  which  the  indictment 
is  [tending  may  make  an  order,  requiring  the  sheriff  to  bring 
him  before  the  court;  whereupon  the  court  may  make  such  dis- 
position of  the  prisoner,  as  to  it  seems  proper.]  The  sheriff's 
fees  and  expenses  in  [so  doing,Ji  producing  "before  the  court  a 
civil  prisoner  indicted  for  a  criminal  offense,  are  a  county  charge 
of  the  county  wherein  the  court  is  sitting.  (Code  of  Civil  Pro- 
cedure, §  156,  pt.) 

24.  The  amount  [soj  paid  for  grand  and  trial  jurors  must 
be  raised  in  the  same  manner  as  other  county  charges  are  raised. 
(Code  of  Civil  Procedure,  §  3314,  pt.) 

j*  9.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twentv. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Debtor  and  Creditor  Law.) 
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AX  ACT  to  amend  the  debtor  and  creditor  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly^  do  enact  as  follows: 

Section  1.  Chapter  seventeen  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "An  Act  relating  to  debtors  and  creditors,  consti- 
tuting chapter  twelve  of  the  consolidated  laws  "  is  hereby  amended 
by  adding  thereto  a  new  article  to  be  Article  1-A  to  read  as  fol- 
lows : 

ARTICLE  1-A 

A-Sf^IOyMESr,  SATISFACTIOX  AND  DOCKET  OF  JUDGMENT 


;>' 


'ectiou   la.  Assignment  of  judgment, 

lb.  Acknowledgment  of  assignment  of  judgment. 

Ic.  Satisftt'Ction  of  judgment. 

Id,  Satisfaction  piece, 

le,  liedocket  of  judgment  under  true  name. 

If,  Satisfaction  of  judgment  as  to  compounding  debtor, 

§  la.  Assignment  of  judgment.  A  resident  of  the  state,  or  a  §  la 
peTJ»4^>n  haWng  an  office  within  the  state,  for  the  regular  transae- 
tion  of  business,  in  person,  who  becomes  the  owner  of  a  judg- 
ment, by  virtue  of  a  general  assignment  for  the  benefit  of  credi- 
tors, or  of  an  appointment  as  a  receiver,  or  trustee  or  assignee  of  an 
insolvent  debtor  or  bankrupt,  may  file  with  the  clerk,  in  whose 
office  the  judgment-roll  is  filed,  a  notice  of  the  assignment,  or  of 
his  appointment,  and  of  his  ownership  of  the  judgment.  The 
notice  must  be  subscribed  by  him,  adding  to  his  signature,  his 
place  of  residence,  and  also,  if  he  resides  without  the  state,  his 
office  address.  A  notice  so  filed  has  the  same  force  and  effect, 
[for  the  purposes  of  this  article,J  as  if  it  was  an  assignment 
of  the  judgment.  This  section  shall  apply  only  to  a  judgment 
wholly  or  partly  for  a  sura  of  money  or  directing  the  pa\Tnent 
of  a  sum  of  money  and  to  an  execution  issued  upon  such  a  judg- 
iQcnt.     (Code  of  Civil  Procedure,  §§  1263,  1272.) 

[275] 
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§§  Ib-lc  §  lb.  Acknowledgment  of  assignment  of  judgment.  A  person  who> 

has  heretofore  executed,  or  hereafter  executes,  a  written  assign- 
ment of  a  judgment,  owned  by  him,  wholly  or  partly  for  a  sum 
of  money  or  directvtig  ihe  payment  of  a  sum  of  money,  without 
acknowledging  the  execution  thereof,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it^ 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof,, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officer's  fees.  (Code  of  Civil  Procedure^ 
§  1262.) 

§  Ic.  Satisfactiott  of  jndgntent.  The  docket  of  a  judgment  must 
be  canceled  and  discharged  hj  the  clerk  in  whose  office  the  judg-- 
ment-roU  is  filed,  or  by  the  clerk  of  any  county  where  a  tran- 
script of  said  judgment  shall  have  been  docketed,  upon  filing 
with  him  a  satisfaction  piece,  describing  the  judgment,  and  exe- 
cuted as  foUow^s: 

(1.)  Except  as  otherwise  prescribed  in  the  next  subdivision,  the^ 
satisfaction,  piece  must  be  executed  by  the  party  in  whose  favoi^ 
the  judgment  was  rendered,  or  his  executor  or  administrator ;  or,, 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or  aftei^ 
the  entry  of  [finalj  judgment  or  order  of  affirmance,  by  the  attor- 
ney of  record  of  the  party.  But  where  the  authority  of  the  attor- 
nev  has  been  revoked,  a  satisfaction  bv  him  is  not  conclusive^ 
against  the  person  entitled  to  enforce  the  judgment,  in  respect  to  a- 
person,  who  had  actual  notice  of  the. revocation,  before  a  pa^^nent 
on  the  judgment  was  made,  or  a  purchase  of  property  bound, 
therebv  was  effected: 

(2.)  If  an  assignment  of  the  judgment,  executed  by  the  party  in- 
whose  favor  it  was  rendered,  or  his  executor  or  administrator,  has 
been  filed  in  the  clerk's  office,  the  satisfaction  piece  must  be- 
executed  by  the  person,  who  appears,  from  the  assignment,  oi- 
from  the  last  of  the  subsequent  assignments,  if  any,  so  filed^ 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  judg- 
ment; or  by  his  executor  or  administrator; 

(3.)  If  the  satisfaction  piece  is  executed  by  an  attorney  in  fact^ 
in  behalf  of  a  person  authorized  to  execute  it,  other  than  thc)- 
attorney  of  record,  an  instrument,  containing  a  power  to  ae— 
knowledge  the  satisfaction,  must  be  filed  with  the  satisfactiotx 
piece,  unless  it  has  been  recorded,  in  the  proper  book,  for  record- 
ing deedis,  in  that  or  another  county;  in  which  case,  the  satiafae-— 
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tion  piece  must  refer  to  the  record,  and  the  clerk  may,  for  his   9  Ic 
<own  indemnity,  require  evidence  of  a  record  remaining  in  another 

office; 

(4.)  In  the  absence  of  a  satisfaction  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  judgment  must  be 
canceled,  satisfied  and  discharged  by  the  clerk  in  whoge  office  the 
judgment-roll  is  filed  at  any  time  if  the  judgment  debtor,  or  his 
1^1  representatives,  or  any  other  person  shall  deposit  with  such 
clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment,  or  if 
the  docket  shows  a  partial  satisfaction  thereof,  the  unpaid  residue 
thereof,  with  interest  to  the  time  of  such  deposit  and  in  addition 
thereto  a  sum  equal  to  one  per  centum  of  said  judgment  or  unpaid 
residue.  There  shall  be  delivered  to  such  clerk  with  such  a  deposit 
a  certificate  of  the  sheriff  of  the  same  county  dated  on  the  day 
of  such  deposit  that  no  execution  upon  the  judgment  is  in  his 
hands.  Upon  any  such  payment  and  delivers'  of  such  certificate 
the  clerk  shall  enter  upon  the  judgment  docket  the  words  ''  satis- 
fied and  discharged  by  deposit."  All  the  provisions  of  section 
[twelve  hundred  and  sixty-seven  of  this  act,]  179i  of  the  county 
2au^  so  far  as  tliey  affect,  shall  be  applicable  to  this  subdivision 
of  this  section,  except  that  the  clerk  of  a  county  with  whom  a 
judgment  has  been  docketed,  but  with  whom  the  judgment-roll 
has  not  been  filed,  before  filing  the  transcript  and  canceling  and 
^liadiarging  the  docket  of  a  judgment  satisfied  of  record  pur- 
suant to  this  subdivision  of  this  section,  shall  also  require  to  be 
delivered  to  him  in  additon  to  the  certficate  provided  for  in  said 
section  [twelve  hundred  and  sixty-seven  of  this  act, J  179i  si  cer- 
tificate ot  the  sheriff  of  the  same  county  showing  that  no  execu- 
tion is  in  his  hands  or  that  an  execution  is  in  his  hands  and  that 
he  has  received  payment  of  all  fees  to  which  he  would  by  law 
be  entitled  if  he  had  collected  bv  virtue  of  an  execution  the 
amount  of  said  judgment  or  unpaid  residue  thereof  with  interest. 
It  shall  be  the  duty  of  such  sheriff  to  accept  such  fees  without 
payment  to  him  of  the  amount  of  the  judgment  or  any  part  thereof, 
npon  there  being  delivered  to  him  a  certificate  of  the  clerk  with 
"whom  the  judgment-roll  is  filed,  showing  that  the  judgment  has 
^«ea  satisfied  of  record :  and  it  shall  be  the  dutv  of  anv  sheriff 
to  give  any  and  all  certificates  required  under  this  subdivision  of 
this  section,  upon  compliance  with  the  provisons  hereof  and  he 
^Iwdl  he  entitled  to  receive  fifty  cents  for  each  certificate.  All 
deposits  of  money  hereunder  shall  be  considered  as  paid  into  court 
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§§  Id-le  and  shall  be  subject  to  the  provisions  [of  the  code  of  civil  proce- 
dure] of  law  relative  to  the  pajinent  of  money  into  court,  and 
the  surrender  of  such  money  by  an  order  of  the  court.  The  addi- 
tional one  per  centum  to  be  deposited  as  aforesaid  shall  be  in 
payment  of  all  fees  of  the  financial  officer  of  the  city  or  county 
with  whom  any  money  is  deposited  hereunder.  But  no  provision 
of  this  subdivision  shall  affect  the  right  of  the  judgment  creditor 
to  appeal  from  the  judgment,  or  make  any  motion  with  respect 
thereto,  nor  shall  any  proceedings  on  appeal  be  affected  ])y  this 
subdivision ; 

(5.)  The  execution  of  each  satisfaction  piece  or  power  of  attor- 
ney must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  l^e  recorded  in  the 
county  where  it  is  filed.     (Code  of  Civil  Procedure,  §  1260.') 

§  Id.  Satisfaction  piece.  The  person,  entitled  to  enforce  a  judg^ 
ment,  wholly  or  partly  for  a,  sum  of  money  or  directing  the  jmy- 
ment  of  a  sum  of  money,  must  execute,  and  acknowledge  before 
the  projx^r  officer,  a  satisfaction  piece  thereof,  at  the  request  of  the 
judgment  debtor,  or  of  a  person  interested  in  property  bound 
by  the  judgment,  upon  presentation  of  a  satisfaction  piece,  and 
payment  of  the  sum  due  upon  the  judgment,  and  the  fees  allaweil 
by  law  for  taking  the  acknowledgment  of  a  deed.  (Code  of  Civil 
Procedure,  §  1261.) 

§  le.  Eedocket  of  judgment  under  true  name.  Upon  such  notice 
to  a  judgment  debtor  as  the  court  may  direct  the  supr^pae  court 
may  order  that  any  judgment  heretofore  or  hereafter  rendered 
therein  against  [such]  a  debtor  wholly  or  partly  for  a  sum  of 
money  or  directing  the  payment  of  a  sum  of  money  be  amended 
so  as  to  designate  such  debtor  by  his  name  and  that  the  clerk  of 
the  county  in  which  the  judgment-roll  is  filed  redocket  such  juilg- 
ment  as  so  amended.  Upon  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  any  court  other  than  the  supreme  court 
may  order  that  any  sitch  judgment  heretofore  or  hereafter  ren- 
dered therein  against  such  debtor  and  any  docket  thereof  in  such 
court  be  amended  so  as  to  designate  such  debtor  by  his  name,  and 
at  any  time  after  such  amendment  shall  have  been  made  a  tran- 
script of  the  docket  of  such  judgment  as  so  amended  may  be  fileil 
and  docketed  in  the  office  of  the  clerk  of  any  countj'  in  this  state 
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in  like  manner  and  with  like  effect  as  a  transcript  of  an  original    8§  If-lg 

Jx^ket  mav  be  filed.     (Code  of  Civil  Procedure,  §§  1251,  pt, 

1272.) 

§  If.  Satisfaction  of  judgment  as  to  compounding  debtor.    An 

instrument  specified  in  section  230  of  [the  debtor  and  creditor 
law]  this  chapter,  is  deemed  a  satisfaction  piece,  for  the  purpose 
of  discharging,  [as  prescribed  in  section  twelve  hundred  and 
sixty  of  this  act,]  the  docket  of  a  judgment,  recovered  upon  an 
indebtedness  released  or  discharged  thereby,  as  far  as  the  judg- 
ment affects  the  compounding  debtor.  When  the  docket  of  a 
judgment  is  discharged  thereupon,  a  special  entry  must  be  made 
upon  the  docket,  to  the  effect,  that  the  judgment  is  satisfied,  as 
tM  the  compounding  debtor  only.  (Code  of  Civil  Procedure, 
p  1943.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  IB,  to  read  as  follows : 

ARTICLE  IB 

JUDGMENT   ORBDJT0R*8  ACTIOS  AND  DISCOVERY 

^'^rlion  Ig,  Judgment  creditor  s  action  against  joint  debtor. 

Ih,  Defense  in  judgment  creditor's  action  against  joint 

debtor. 
lu    Judgment  creditor's  discovert/  in  aid  of  execution 
Ij.    Judgment  creditors  action  for  discovery. 
lie.  Issuance  of  execution  in  action  for  discovenj. 
ll.    Judgment  in  action  for  discovery, 
Im.  Land  contract  in  action  for  discovery. 
In.  Injunction  in  action  for  discovery. 
lo.  Receiver  in  action  for  discovery. 
Ip.  Disclosure  in  action  for  discovery. 
Iq.  Application  of  article. 

§  Ig.  Judgment  creditor's  action  against  joint  debtor.  After  the 
recovery  of  a  judgment  against  joint  debtors,  [as  prescribed  in 
section  1932  of  this  act]  under  a  complaint  demanding  judgment 
for  a  sunt  of  money  against  two  or  more  defendants^  alleged  to  be 
jfAntly  indebted  under  a  contract,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants,  who 
vere  not  summoned  in  the  original  action,  to  procure  a  judg- 
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§§  lit-ij        meat,  eharging  his  or  their  property  with  tlie  sum  remaining 

an  paid  upon  the  original  judgment.  (Code  of  Civil  Proeedure, 
1037.) 

§  Ih.  Ddense  in  jvfdtfBient  creditor'*  aetion  againflt  joint  debtor. 

The  defendant's  answer  in  a  judgment  ereditm^s  action  against 
joiaU  debtors  not  gununoned,  is  restricted  to  defenses  or  counter- 
claims, which  he  might  have  made  in  the  original  action,  if  the 
summons  th^ein  had  been  served  upon  him,  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  hina ;  objections  to 
the  judgment;  and  defenses  or  counterclaims,  which  have  arisen 
sinee  it  was  rendered.  For  the  purpose  of  obtaining  an  order  of 
arrest,  an  injunction  order,  or  £a  warrantj  an  order  of  attaeh- 
m/HELt,  the  action  is  regarded- as  being  founded  upon  the  contract, 
upon  which  the  original  judgment  was  recovered.  (Code  of  Civil 
Procedure,  §§  1939,  1940.) 

§  li.  Judgment  crecKtor's  disoovery  in  aii  of  exeoution.  |^Vhere 
the  execution  was  issued  as  prescribed  in  section  1934  or  section 
1941  of  this  act.]  A  debt  due  to,  or  other  personal  property- 
owned  by,  one  or  more  £of  thej  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  be 
reached  by  £a  special  proceeding,  instituted,  as  prescribed  in  tliis 
article,  and  founded  upon  the  judgment.]  discovery  in  aid  of 
execution,  '  (Code  of  Civil  Procedui-e,  §  2461.) 

§  Ij.  Judgment  oreditor'ft  action  for  diseevery.    When  an  execu- 
tion against  the  property  of  a  judgm^ent  del)tor,  issued  out  of   a 
court   of  record,    as   prescribed   in   the  next   section,   has   beeii 
returned  wholly  or  partly  unsatisfied,  the  jiuigm^it  creditor  may- 
maintain  an  action  against  the  judgment  cfebtor,  and  any  other 
person,  to  compel  the  di8cover\'  of  any  thing  in  action,  or  other 
property  belonging  to  the  judgment  debtor,  and  of  any  money, 
thing  in  action,  or  other  property  due  to  him,  or  held  in  trust  for 
him ;  to  prevent  the  transfer  thereof,  or  the  payment  or  delivery 
thereof,  to  him,  or  ta  any  other  person ;  and.  to  procure  satisfac- 
tion of  the  plaintiff's  demand  £,  as  prescribed  in  the  next  soctiou 
but  one].     Where  [the  execution  was  issued  as  prescribed    in 
section  1934  of  this  act,  andj  a  defendant  not  sunmioned  in  the 
original  action  is  made  a  defendant  in  an  action  brought  uncier 
this  section,  personal  property,  owned  by  him  jointly  with  the  de- 
fendants summoned  or  with  any  of  them,  may  be  applied  to  tlie 
satisfaction  of  the  plaintiff's  demand  as  prescribed  in  this  article*. 
(Code  of  Civil  Procedure,  §  1871.) 
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§  Ik.  iHvance  '^f  ^xecation  in  a^tmi  tot  iiMovtrf,     To  entide   §§  Ik-ln 
the  jadgmeat  crecBtor  to  mamtaiii  a&  aetk>n  as  prescribed  ia  the 
last  aeetHKi,  the  cxecuiioa  Biiist  have  been  iesto^d  ^as  folLows: 

1.  If,  9t  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debt<iT  is  a  resident  of  the  state,  to  the  sheriff  of  the  eountv 
where  he  Tcsides: 

2.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  he  has  an  office,  for  the  regular  transaction  of  busi- 
ness in  person ;  or,  if  he  has  no  sneh  office  within  the  state,  to  the 
sheriff  of  the  county  where  the  judgment-roil  is  filed,  unless  the 
execution  was  issued  out  of  a  eourt,  other  than  the  eourt  in  which 
the  judgment  was  rendered;  in  which  case,  it  must  have  been 
issued  to  the  sheriff  of  tjie  county  where  a  transcript  of  the  judg- 
D!«it  is  filed     (Code  of  Civil  Procedure,  §  1872.) 

§  1 1.  Jnipaent  in  action  for  iisoovery.  The  [final]  judgment 
in  the  action  must  direct  and  provide  for  the  -satisfaction  of  the 
sum  due  to  the  plaintiff,  out  of  any  money,  thing  in  action,  or 
other  personal  property,  belonging  to,  or  due  to  the  judgment 
debtor,  or  held  in  trust  for  him,  which  is  discovered  in  the  action ; 
whether  the  same  might  or  might  not  have  been  originally  taken, 
by  virtue  of  an  execution.     (Code  of  Civil  Procedure,  §  1873.) 

§  Inu  Land  contract  in  action  fn:  dnoo-^ry.  The  [final]  judg- 
ment in  the  action  must  also  direct  and  provide  for  tl»e  satisfaction 
<rf  the  sum  due  to  the  plaintiff,  out  of  the  interest,  if  any,  of 
the  judgment  debtor,  in  a  contract  for  the  purchase  of  real  property 
b;\-  him,  either  by  selling  the  interest,  or  by  transferring  it  to  the 
judgment  creditor,  in  such  a  manner  and  upon  such  terms,  as 
the  court  deems  most  conducive  to  the  interests  of  the  parties. 
Where  the  person,  bound  to  perform  the  contract  to  the  judg- 
ment debtor,  is  a  defendant  in  the  action,  the  [final]  judgment 
may  direct  a  specific  performance  of  the  contract  to  the  judg- 
ment creditor,  or,  where  the  interest  in  the  contract  is  directed  to 
W  sold,  to  the  purchaser.  [In  a  case  specified  in  the  last  section,^ 
The  value  of  the  interest  of  the  judgment  debtor  holding  the  con- 
tract must  be  ascertained,  under  the  direction  of  the  court ;  and 
so  mmch  thereof  as  is  necessary  must  be  applied  to  the  payment 
of  the  sum  due  to  the  plaintiff,  and  the  residue,  if  any,  to  the 
r«iefit  of  the  judgment  debtor.  (Code  of  Civil  Procedure, 
U  1874,  1875.) 

§  In.  InJBnetka  in  flctiM  for  diwoirery.  A  temporary  injunc- 
tion restraining  the  transfer  to  any  person,  or  the  payment  or 
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8§  lo-lq        delivery  to  the  judgment  debtor,  of  any  money,  thing  in  action, 

or  other  property  or  interest,  which  may,  by  the  provisions  of 
this  article,  be  applied  to  the  satisfaction  of  the  sum  due  to  the 
plaintiff,  may  be  granted  in  the  action.  The  injunction,  [and 
the  proceedings  before  and  after  it  is  granted,  are  governed  by 
the  provisions  of  article  first  of  title  second  of  chapter  seventh 
of  this  act;  for  which  purpose,  the  injunction]  is  deemed  to  be 
one  [of  those  specified  in  section  603  of  this  act.]  where  the  right 
to  it  depends  upon  the  nature  of  the  action  and  the  proceedings 
are  governed  according  thereto,  (Code  of  Civil  Procedure,  §  1876.) 

§  lo.  Receiver  in  action  for  discovery.  The  court  may,  by  an 
order,  or  by  the  [interlocutors'  or  final]  judgment  in  the  action, 
appoint  a  receiver  of  any  or  all  of  the  property  of  the  judgment 
debtor;  and  may  direct  the  judgment  debtor,  or  any  other  defend- 
ant in  the  action,  to  convey  or  deliver  to  the  receiver,  as  justice 
requires,  any  property,  real  or  personal,  book,  voucher,  or  other 
paper,  or  to  execute  any  instrument,  which  it  deems  necessary, 
for  perfecting  or  assuring  the  receiver's  title  or  possession.  (Code 
of  Civil  Procedure,  §  1877.) 

§  Ip.  Diacloaurc  in  action  for  discovery.  A  discovery  may  be 
compelled  in  such  an  action,  [brought  as  prescribed  in.  this 
article,]  by  directing  fhe  person,  required  to  make  it,  to  appear 
before  the  court,  or  a  referee  appointed  by  it,  and  to  be  examined 
under  oath,  concerning  the  matter  pertaining  to  the  discovery. 
But  this  section  does  not  affect  the  right  of  the  plaintiff,  to 
cause  the  deposition  of  a  defendant  to  be  taken  as  prescribed  [in 
article  first  of  title  third  of  chapter  ninth  of  this  act.]  hy  rules. 
(Code  of  Civil  Procedure,  §  1878.) 

§  iq.  Application  of  article.  [This  article]  The  adion  above 
provided  for  and  the  proceedings  relating  to  'discovery  in  aid  of 
execution  do[es]  not  apply  to  a  case,  where  the  judgment  debtor 
is  a  corporation,  created  by  or  under  the  laws  of  the  state.  Xor 
do[es  it]  they  authorize  the  discovery  or  seizure  of,  or  other  inter- 
ference with,  any  property,  which  is  expressly  exempted  by  la\\- 
from  lew  and  sale,  bv  virtue  of  an  execution :  or  anv  monev,  thinsr 
in  action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust  lias 
proceeded  from  a  person  other  than  the  judgment  debtor;  or  the 
earnings  of  the  judgment  debtor  for  his  personal  services,  rendered 
within  sixty  days  next  before  the  commencement  of  the  action. 
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where  it  is  made  to  appear,  by  his  oath  or  otherwise  that  those  8  Ir 
earnings  are  necessary  for  the  use  of  a  family,  wholly  or  partly 
supported  by  his  labor.  An  action  cannot  be  maintained,  to  obtain 
a  discovery  under  oath,  in  aid  of  the  prosecution  or  defence  of 
another  action.  (Code  of  Civil  Procedure  §§  1879,  1914,  2463.) 
§  3.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  IC,  to  read  as  follows: 

ARTICLE  IC 

GARyiSHMENT 

Section  1  r.   Garnishee  proceedings. 

§  Ir.  Garnishee  proceedings.  Where  a  judgment  has  been 
recovered  and  where  an  execution  issued  upon  said  judgment  has 
been  returned  wholly  or  partly  unsatisfied,  and  where  any  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  are  due 
and  owing  to  the  judgment  debtor  or  shall  thereafter  become  due 
and  owing  to  him,  to  the  amount  of  twelve  dollars  or  more  per 
week,  the  judgment  creditor  may  apply  to  the  court  in  which  said 
judgment  was  recovered  or  the  court  having  jurisdiction  of  the 
same  without  notice  to  the  judgment  debtor  and  upon  satisfactory 
proof  of  such  facts  by  affidavits  or  otherwise,  the  court,  if  a  court 
not  of  record,  a  judge  or  justice  thereof,  must  issue,  or  if  a  court  of 
record,  a  judge  or  justice,  must  grant  an  -order  directing  that  an 
execution  issue  against  the  wages,  debts,  earnings,  salary,  income 
from  ttiist  funds  or  profits  of  said  judgment  debtor,  and  on  presen- 
tation of  such  execution  bv  the  officer  to  whom  delivered  for  coUec- 
tion  to  the  person  or  persons  from  whom  such  wages,  debts,  earn- 
ings, salary,  income  from  trust  funds  or  profits  are  due  and  owing 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  levy  upon  the 
wages,  earnings,  debts,  salary,  income  from  trust  funds  or  profits 
due  or  to  become  due  to  said  judgment  debtor  to  the  amount 
specified  therein  which  shall  not  exceed  ten  per  centum  thereof, 
and  said  levj'  shall  be  a  continuing  levy  until  said  execution  and 
the  expenses  thereof  are  fully  satisfied  and  paid  or  until  modified 
as  hereinafter  provided,  but  only  one  execution  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  of  said 
judgment  debtor  shall  be  satisfied  at  one  time  and  where  more  than 
one  execution  has  been  issued  or  shall.be  issued  pursuant  to  the  pro- 
visions of  this  section  against  the  same  judgment  debtor,  they  diall 
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§  Ir  be  satisfied  in  the  order  of  priority  in  which  such  executions  are 

presented  to  the  person  or  persons  from  whom  such  wages,  debts, 
earnings,  salary,  income  from  trust  funds  or  profits  are  due  and 
owing. 

It  shall  he  the  duty  of  any  person  or  corporation,  municipal  or 
otherwise,  to  whom,  said  execution  shall  be  presented,  and  who  shall 
at  such  time  he  indebted  to  the  judgment  debtor  named  in  such 
execution,  or  who  shall  become  indebted  to  such  judgment  debtor 
in  the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  officer  presenting  the  same 
such  amount  of  such  indebtedness  as  such  execution  shall  prescribe- 
until  said  execution  shall  be  wholly  satisfied  and  such  payment 
shall  be  a  bar  to  any  action  therefor  by  any  such  judgment  debtor. 
If  such  person  or  corporation,  municipal  or  otherwise,  to  whon» 
said  execution  shall  be  presented  shall  fail,  or  refuse  to  pay  over 
to  said  officer  presenting  said  execution,  the  percentage  of  said 
indebtedness,  he  shall  be  liable  to  an  action  therefor  by  the  judg- 
ment creditor  named  in  such    execution,    and    the    amount    so- 
recovered  by  such  judgment  creditor  shall  be  applied  towards  the 
payment  of  said  execution.    Either  party  may  apply  at  any  time  to 
the  court  from  which  such  execution  shall  issue,  or  to  any  judge  or 
justice  issuing  the  same,  or  to  the  county  judge  of  the  county,  and 
in  any  county  where  there  is  no.  county  judge,  to  any  justice  of 
the  city  court  upon  such  notice  to  the  other  party  as  such  court, 
judge,  or  justice  shall  direct  for  a  modification  of  said  execution^ 
and  upon   such   hearing  the  said  court,   judge  or  justice  may- 
make  such  modification  of  said  execution  as  shall  be  deemed  just» 
and  such  execution  as  so  modified  shall  continue  in  full  force  and 
effect  until  fully  paid  and  satisfied,  or  until  further  modified  a& 
herein  provided. 

This  section,  so  far  as  it  relates  to  wages  and  salary,  due  aud 
owing  or  to  become  due  and  owing  to  the  judgment  debtor,  shall  not 
apply  to  judgments  recovered  more  than  ten  years  prior  to  Septem- 
ber 1,  1908,  nor  to  judgments  heretofore  or  hereafter  recovered 
upon  such  judgments,  and  any  ejtecution  heretofore  issued  upon: 
such  judgments  pursuant  to  an  order  heretofore  granted  under  thiir 
section  shall,  when  this  act  takes  effect,  cease  to  be  a  lien  and  con- 
tinuing levy  upon  wages  and  salary  thereafter  to  become  due  and" 
owing    to    the    judgment    debtor.     (Code    of    Civil    Procedure^ 
§  1391,  pt.) 

§  4.  This  act  shall  take  effect  July  first,  nineteen  hundred  and* 
twentv. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  l^s- 
lation  of  1918,  assigned  to  the  Decedent  Estate  Law.) 
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AN  ACT  to  amend  the  decedent  estate  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  Chapter  eighteen  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "An  Act  relating  to  estates  of  deceased  persons, 
constituting  chapter  thirteen  of  the  consolidated  laws  "  is  hereby 
amended  by  adding  thereto  a  new  article  to  be  Article  lA  to  read 
as  follows : 

ARTICLE  lA 

GENERAL  PROVISIONS 

Section  3,  Receiver  of  decedent's  estate. 

-4.  Execution  against  decedent, 

5.  Exendion  against  decedent. 

6.  Execxdion  against  decedent. 

7.  Execution  against  surviving  debtor. 

§  3.  Keccivcr  of  decedent's  estate.  Where  the  estate  of  a  decedent    §§  3^ 

has  been  brought  under  the  jurisdiction  of  the  supreme  court,  by  

an  action  for  partition  or  distribution,  or  for  the  construction  or 
establishment  of  a  will,  the  court  may,  upon  the  death  of  the  sole 
surviving  executor,  appoint  a  receiver  of  the  estate,  pending  the 
action,  upon  such  terms  and  conditions  and  upon  such  notice  to  the 
parties  interested,  as  the  court  directs,  and  upon  such  security,  if 
any,  as  to  the  court  seems,  proper.  For  the  purpose  of  carrying 
into  effect  the  judgment  and  orders  of  the  court,  in  relation  to  the 
estate,  a  receiver  so  appointed  is  the  successor  in  interest  of  the 
surviving  executor ;  and  has,  subject  to  the  direction  of  the  court, 
the  like  power,  as  an  administrator  with  the  will  annexed.  (Code 
of  Civil  Procedure,  §  1869.) 

§  4.  Execution  against  decedent.  An  execution  to  collect  a  sum 
of  money  cannot  be  issued,  against  the  property  of  a  judgment 
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8  5  debtor,  who  has  died  since  the  eutry  of  the  judgment  except  as 

prescribed  in  the  next  two  sections.     (Code  of  Civil  Procedure, 
§  1379.) 

§  5.  Execution  against  decedent.     After  the  expiration  of  one 
year  from  the  death  of  a  party,  against  whom  a  [final]  judgment 
for  a  sum  of  money,  or  dir^ecting  the  payment  of  a  sum  of  money  is 
rendered,  the  judgment  may  be  enforced  by  execution  against  any 
•   property  upon  which  it  is  a  lien  with  like  effect  as  if  the  judgment 
debtor  was  still  living.    But  such  an  execution  shall  not  be  issued, 
unless  an  order  granting  leave  to  issue  it  is  procured  from  the  court 
from  which  the  execution  is  to  be  issued,  and  from  a  surrogate's 
court  of  this  state,  which  has-  duly  granted  letters  testamentarj'  or 
letters  of  administration  upon  the  estate  of  the  deceased  judgment 
djebtor.    Where  the  lien  of  the  judgment  was  created  as  pa-eecribed 
in   section    [twelve  hundred   and    fifty-one  of  this    act,3l   ^^*^ 
of     the     lien    law,    neither    order    can    he    made    until     the 
expiration    of    eighteen    months    after    letters    testamentary    or 
letters    of    administration    have    been    duly    granted    upon    the 
estate  of  the  decedent,  and  for  that  purpo-e  such  a  lien  exist- 
ing at  the  decedent's  death  contiiHies  for  two  years  thereafter, 
notwithstanding    the    previous    expiration    of    ten    years    from 
the   filing  of  the  judgment   irfl.     But  wh«?e  kttcTH  upon    the 
estate  of  the  decedent  have  not  been  gxaikted  within  eighteem  months 
after  his  death  by  the  surrogate's  couit  of  the  coanty  in  which  the 
decedent  resided  at  the  time  of  his  death,  or  if  the  decedent  resided 
out  of  tl>e  state  at  the  time  ei  hia  death,  and  lettei^  testament ary 
or  letters  of  administration,  have  not  been  granted  within   the 
same  time  by  the  surrogate's  court  of  the  couuty  ia  which  the 
property  on  which  the  judgment  is  a  lien  is-  situated^  such  court 
may  grant  the  order  where  it  appears  that  the  decedent  did  not 
leave  any  personal  property  within  the  state  upon  which  to  admin- 
ister.    In  suith  case  the  lien  of  tlie  judgment  existing  at   the 
decedent's  death  continues  for  two  years  as  aforesaid.     Provided, 
however,  that  such  judgment  lien  existing  at  the  decedent's  death, 
upon  the  decedent's  real  property,  or  some  portion  tliereof,  may 
be  enforced  and  payment  thereof  obtained  during  the  said  eijdhteen 
months  after  granting  of  letters  testamentary,  or  letters  of  adniin- 
istration,   in  the  manner  prescribed   p>y  title  four  of  chapter 
eighteen  of  this  act.]  for  the  dispoffUioii  of  decedent's  real  f>rof>r 
erty  for  the  pa^nenf  of  dehts  irt  the  mtrrofjfrtf^'s'  rxrmrt.     But  this 
section  shall  n^  apply  to  real  estate  wiicb  ehall  fcave  bepn  eor»> 
veyed,  or  hereafter  may  be  conveyed  by  the  deceased  judgment 
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debtw  during  hift  lifetime.  If  such  conveyance  was  made  in  9  6 
fraud  erf  his  eTedhors  or  any  of  them,  and  any  judgment  creditor  of 
said  deceased,  againert  whose  judgment  said  convej'anoe  Aall  have 
been,  or  may  hereafter  he  declared  fraudulent  by  the  judgment 
and  decree  of  any  court  of  competent  jurisdiction,  may  enforce 
his  said  judgment  against  such  real  property,  with  Rke  effect  as 
if  flie  judgment  debtor  was  living,  and  it  shall  not  be  necessary 
to  obtain  the  leave  of  any  court  or  oflScer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sheriff  of  the 
connty  where  such  property  is  or  may  be  situated.  The  person 
issuing  such  execution,  however,  shall  annex  thereto  a  description 
of  the  real  estate  gainst  which  the  «iime  is  nought  to  be  ^enforced 
as  aforesaid,  and  shall  endorse  on  said  execution  the  words 
'^  issued  under  section  f|thirte^i  hundred  and  eighty  of  the  code 
of  civil  procedure,]  5  of  the  dece.deM  estaie  law,"  whereupoii 
said  sheriff  «liall  ^iifoice  «aid  execution  as  thear ein  directed,  against 
the  property  so  described,  and  not  a^i&9t  any  other  property, 
either  real  or  per«sonal,  and  all  provisions  of  law  relating  to  the 
sale  and  conveyance  of  real  estate  on  execution  and  the  redemption 
thereof  shall  ai)ply  thereto.  (Code  of  Civil  Procedure,  §  1380,  ao 
amended  L.  1916,  ch.  G25.) 

§  6.  Execution  against  decedent.  Leave  to  issue  an  execution,  as 
prescribed  in  the  last  section  must  be  procured  as  follows : 

(1.)  Notice  of  the  application,  to  the  court,  from  which  the 
execution  is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  be  afflicted  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  .[general  rules  off  civil  practice  rxcleti  may  ])i  escribe 
the  manner  in  which  the  notice  must  be  given ;  until  provision  is  so 
made  therein,  it  must  be  served,  either  personally,  or  in  such  man- 
ner as  the  court  pre8cribe«*£,  in  an  order  to  show  cause  J.  Leave 
shall  not  be  granted,  except  upon  proof  by  affidavit,  to  the  satisfac- 
tion of  the  court,  that  the  judgment  remains  wholly  or  partly 
imsatisfied ; 

(2.)  For  the  purpose  of  procuring  a  decree  from  the  surrogate's 
court,  granting  leave  to  issue  the  execution,  the  judgment 
creditor  must  present  to  that  court,  a  written  petition,  duly  verified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  peisona,  specified  m  the  fir^t  aitbdivision  of  this  section,  may 
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8  7  be  cited,  to  ehow  cause  why  it  should  not  be  granted.     Upon  the 

presentation  of  such  a  petition,  the  surrogate  must  issue  a  citation 
accordingly,  which  said  citation  may  be  served  in  the  same  manner 
as  is  provided  in  the  first  subdivision  of  this  section  for  the  service 
or  giving  of  a  notice  to  the  parties  or  persons  therein  mentioned, 
and,  if  the  [general  rules  of]  civil  practice  rules  of  the  supreme 
court  do  not  provide  for  a  mode  of  giving  such  notice,  such  citation 
must  be  served  in  such  manner  as  the  surrogate  by  order  may  pre- 
scribe, or  as  is  otherwise  provided  by  law;  and,  upon  the  return 
thereof,  he  must  make  such  a  decree  in  the  premises  as  justice 
requires.     (Code  of  Civil  Procedure,  §  1381.) 

§  7.  Execution  against  surviving  debtor.  [The  last  six  sec- 
tions.] The  provisions  relating  to  the  isswance  of  an  execution 
against  the  estate  of  a  decedent  do  not  affect  the  right  of  a  judg- 
ment creditor  to  enforce  a  judgment,  against  the  property  of  one 
or  more  surviving  judgment  debtors,  as  if  all  the  judgment  debtors 
were  living.     (Code  of  Civil  Procedure,  §  1383,  pt.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  5,  to  read  as  follows : 

ARTICLE  5 

CREDITOtl'R   ACTION  TO   RECOVER   DEBT   OF   DECEDENT 

Section  ISO.  Action  against  legatees  and  others  to  enforce  lia- 

hility  for  decedent's  debt, 

131.  Action  may  be  joint  or  several, 

132.  Recovery  to  be  apportioned  in  joint  action, 

133.  Recovery  in  a  several  action. 

13Jf.  Requisites  to  recovery  in  action  against  legatee, 

135.  Recovery  iji  action  against  a  preferred  legatee, 

136.  Liability  of  heirs  and  devisees  for  debt  of  decedent, 

137.  TVAen  action  therefor  may  be  brought  against  heirs 

and  devisees. 

138.  Effect  of  application  to  sell  real  property, 

139.  Action  must  be  joint. 

HO.  Recovery  to  be  apportioned. 

HI.  Requisites  to  recovery  against  heirs, 

lJt2.  Requisites  to  recovery  against  devisees. 

lJf3.  Deductions  for  prior  recoveries, 

m,  ^Yhen  judgment  to  be  satisfied  out  of  real  property. 
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Section  Ho.  ^Y}len  judgment  not  a  lien  on  real  property  aliened. 

H6.  Classification  of  debts  to  be  enforced  under  this 

article. 

147.  Defense  by  reason  of  other  prior  or  equal  claims. 

H8.  When  such  a  claiin  is  paid. 

149.  Action  not  suspended  by  infancy. 

150.  Liability  of  heir  or  devisee  not  affected  where  will 

makes  specific  provision  for  payment  of  debt. 

151.  One  action  where  same  person  is  liable  in  different 

capacities. 

152.  Next  of  kin  defined. 

§  130.  Action  against  legatees  i^nd  others  to  enforce  liability  for  §§  13(^-132 
decedent's  .debt.  An  action  may  be  maintained,  as  prescribed  in 
this  article,  against  the  surviving  husband  or  wife  of  a  decedent, 
and  the  next  of  kin  of  an  intestate,  or  the  next  of  kin  or  l^atees 
of  a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  an  action 
might  have  been  maintained,  against  the  executor  of  administrator. 
The  neglect  of  the  creditor  to  present  his  claim  to  the  executor  or 
administrator,  within  the  time  prescribed  by  law  for  that  purpose, 
does  not  impair  his  right  to  maintain  such  an  action.  (Code  of 
Civil  Procedure,  §  1837.) 

§  131.  Action  may  be  joint  or  several.  An  action,  specified  in 
the  last  section,  must  be  brought,  either  jointly  against  the  sur- 
viving husband  or  wife,  and  all  the  legatees  or  all  the  next  of  kin, 
as  the  case  may  be,  or  at  the  plaintiff's  election,  against  one  of 
them  only.  But  where  a  legacy  is  received  by  two  or  more  persons 
jointly,  they  are  deemed  one  legatee,  within  the  meaning  of  each 
provision  of  this  article,  relating  to'  legatees.  (Code  of  Civil 
Procedure,  §  1838.) 

§  132.  Eccovery  to  be  apportioned  in  joint  action.  WTiere  a 
joint  action  is  brought,  as  prescribed  in  the  last  section,  the  whole 
sum,  which  the  plaintiff  is  entitled  to  recover,  must  be  apportioned 
among  the  defendants,  in  proportion  to  the  legacy  or  distributive 
share,  as  the  case  may  be,  received  by  each  of  them;  and  the 
££LnalJ  judgment  must  award,  against  each  defendant  separately, 
the  proportionate  sum  thus  ascertained.  The  costs  of  the  action, 
if  the  plaintiff  is  entitled  to  costs,  must  be  apportioned  in  like 
manner;  except  that  the  expenses  of  serving  the  summons  upon 
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§§  133-136  Q^^ix  defendant  must  be  taxed  against  him  only ;  and  one  sheriff-fi 
fee,  for  returning  an  execution,  may  be  taxed  against  each  defend- 
ant, against  whom  any  sum  is  awarded.  (Code  of  Civil  Pro- 
oedure,  §  1839.) 

§  133.  Kccovefy  in  a  several  action.  Where  an  action  is  brought 
against  the  surviving  husband  or  wife  only,  or  against  one  only  of 
the  next  of  kin,  or  legatees,  the  sum,  which  the  plaintiff  is  entitled 
to  recover,  cannot  exceed  the  sum  which  he  would  have  been 
entitled  to  recover  from  the  same  defendant,  in  an  action  brought, 
as  prescribed  in  the  last  section.  (Code  of  Civil  Procedure, 
§  1840.) 

^  134.  He^uisites  to  recovery  in  aotion  agBinflt  legatee.  If  the 
action  is  brought  against  a  legatee,  or  against  all  the  legatees,  the 
plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  deccHient,  to  the  surviving  husband  or  wife,  or  next 
of  kin ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered  by 
some  other  creditor ;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  prefenvd  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
thedefioiency.     (Code  of  Civil  Prooedure,  §  1841.) 

§  135.  JELeconrery  in  action  against  a  preferred  legatee.  Where 
some  of  the  legatees  are  preferred  to  others,  an  action  may  be 
maintained,  as  pi*escribed  in  the  last  five  sections,  againgt  one  or 
all  of  those  who  are  equally  preferred,  or  equally  deferred,  as  if 
the  legatees  of  that  class  were  all  the  legatees.  But  where  it  is 
brought  against  a  preferred  legatee,  or  a  class  of  preferred  legatees, 
the  plaintiff  must  show,  in  addition  to  the  matters,  with  respect 
to  1he  next  of  kin,  required  by  the  provisions  of  the  last  section, 
the  same  matters,  with  respect  to  each  legatee,  or  class  of  legatees, 
to  whom  the  defendant  or  defendants  are  prefen*ed.  (Code  of 
Civfl  Procedure,  §  1842.) 

§  13€.  liftbJlHy  of  heirs  and  deviaeee  for  debt  of  dfioedent.    The 

heirs  of  an  int^Btate  and  the  heirs  and  devisees  of  a  testator,  are 
leHpectively  liable  for  the  debts  of  the  decedent,  arising  by  simple 
contract,  or  by  specialty,  to  the  extent  of  the  estate,  interest,  and 
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right  in  the  real  proj^ertr,  which  descended  to  them  from,  or  was   §§*  137-139 
efFectnally  devised  to  them  by,  the  decedent     (Decedfent  Estate  " 
Law,  §  101.) 

§  137.    Wheir  action  therefor  may  be  brought  against  heirs  and 
deriseev.     An  action  to  enforce  the  liability  declared  in  the  pre-   . 
ceding  section  [one  hnndred  and  one  of  the  decedent  estate  law  J 
cannot  be  maintained,  except  in  one  of  the  following  cases : 

1.  Where  one  year  has  elapsed  since  the  deaA  of  tiie  decedi^it^ 
and  no  letters  testamentary,  or  letters  of  administration,  upon 
his  estate,  have  been  granted  within  the  state. 

2l  Where  eighteen  months  have  elapsed  since  letters  testamen- 
tary, or  letters  of  administration,  upon  his  estate,  were  granted, 
within  the  state.      (Code  of  Civil  Procedure  §  1844.) 

§  138.  Effect  of  application  to  sell  real  property.  Where  it 
appears  that,  at  the  time  of  the  commencement  of  an  action  to 
enforce  the  liability  declared  in  section  136  of  this  chapter  [one 
himdred  and  one  of  the  decedent  estate  law  J,  a  proceeding  for  Ae 
judicial  settlement  of  the  acc5onnts  of  the  executor  or  adminis- 
trator of  decedent  in  which  an  order  to  dispose  of  real  property  of 
the  decedent  for  the  pa^^nent  of  his  debts  may  be  made,  is  pending 
in  a  surrogate's  court,  ha\Mng  jurisdiction,  the  proceedings  in  the 
action,  sxibsequent  tx)  the  complaint,  must  be  stayed  by  the  court, 
until  the  proceeding  is  disposed  of,  unless  the  plaintiff  elects  to 
discontinue.  If  an  order  to  dispose  of  real  property  is  granted, 
the  action  must  be  dismissed,  unless  the  plaintiff  has  alleged  in 
his  complaint,  or  alleges  in  a  supplemental  complaint,  that  real 
property,  other  than  that  included  in  the  decree,  descende4  or  was 
devised  to  the  defendants.  If  the  plaintiff  elects  to  proceed  under 
such  an  allegation,  he  is  entitled  to  a  preference  in  pa\Tnent,  out 
of  the  real  property,  witli  respect  to  which  the  allegation,  is  made; 
but  he  cannot  share,  as  a  creditor,  in  the  distribution  of  the  money, 
arising  from  the  disposal  of  the  real  property,  described  in  the*, 
order,  and  the  judgm.ent  in  the  action  does  not  charge,  or  in  any 
way  affect,  that  property.     (Code  of  Civil  Procedure  §  1845  as 

amended  L.  1916,'  Ch.  444.) 

• 

§  139.  Action  must  be  joint.  An  action  against  heir*  or 
devisees,  brought  as  prescribed  in  the  laM  three  sections  [section 
one  hundred  and  one  of  the  decedent  estate  law  and  the  last  two 
sections  of  this  act]^  must  be  brought  jointly  against  all  the  heirs. 
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§§  140-143   to  whom  any  real  property  descended  from  the  decedent,  or  jointly 

against  all  the  devisees,  as  the  cajse  may  be.     (Code  of  Civil  Pro- 
cedure §  1846.) 

§  140.  Eccovery  to  be  apportioned.  In  such  an  action,  the  simi, 
which  the  plaintiff  is  entitled  to  recover,  for  damages  and  costs, 
must  be  apportioned  among  all  the  defendants,  in  proportion  to 
the  value  of  the  real  property  descended  to  each  heir,  or  devised 
to  each  devisee,  as  the  case  may  be,  as  prescribed  in  section 
[1839]  1S2  of  this  [act]  clmpter,  for  a  similar  apportionment 
among  legatees  or  next  of  kin,  in  proportion  to  the  assets  re- 
ceived by  them.  The  [final]  judgment  must,  in  like  manner, 
award  against  each  defendant  the  proportionate  sum,  with  which 
he  is  chargeable.     (Code  of  Civil  Procedure,  §  1847.) 

§  141.  Requisites  to  recovery  against  heirs.  Where  the  action  is 
brought  against  heirs,  the  plaintiff  must  show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  state  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  expenses 
of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sur- 
rogate's court,  and  by  action  against  the  executor  or  administrator, 
and  against  the  surviving  husband  or  wife,  legatees,  and  next 
of  kin. 

The  executor's  or  administrator's  account  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presumptive  evidence  of 
any  of  the  facts,  required  to  be  sho^ii  by  this  section.  (Code  of 
Civil  Procedure,  §  1848.) 

§  142.  Requisites  to  rccorecy  against  devisees.  Where  the  action 
is  brought  against  devisees,  the  plaintiff  must  show,  in  addition 
to  the  matters  specified  in  the  last  section,  either  that  the  real 
property  of  the  decedent,  which  descended  to  his  heirs,  was  not 
sufficient  to  pay  the  plaintiff's  debt,  or  that  the  plaintiff  has  been 
unable,  or  will  be  unable,  with  due  diligence,  to  collect  his  debt 
by  an  action  against  the  heirs.  (Code  of  Civil  Procedure, 
§  1849.) 

§  143.  Deductions  for  prior  recoveries.  ^Vhere  the  assets,  appli- 
cable to  the  plaintiff's  debt,  were  sufficient  to  pay  a  part  thereof, 
or  a  part  thereof  has  been  collected  from  the  executor  or  adminis- 
trator, or  from  the  surviving  husband  or  wife,  next  of  kin,  or  lega- 
tees, the  plaintiff  can  recover  only  for  the  residue,  remaining 
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unpaid  or  uncollected ;  and  if  the  action  is  against  devisees,  he   §§  144-147 
can  recover  only  for  the  residue,  which  the  real  estate  descended,  ' 

or  the  amount  of  his  recovery  against  the  heirs,  is  insufficient  to 
discharge.     (Code  of  Civil  Procedure,  §  1850.) 

§  144.  When  judgment  to  be  satisfied  out  of  real  property.    If  it 

appears  that  any  of  the  real  property,  which  descended  or  was 
devised  to  a  defendant,  had  not  been  aliened  by  him  at  the  time 
of  the  commencement  of  the  action,  the  [final]  judgment  must 
direct  that  the  debt  of  the  plaintiff,  or  the  proportion  thereof 
which  he  is  entitled  to  recover  against  that  defendant,  be  collected 
out  of  that  real  property.  Such  a  judgment  is  preferred,  as  a 
lien  upon  that  property,  to  a  judgment  obtained  against  the 
defendant,  for  his  individual  debt  or  demand.  ,(Code  of  Civil 
Procedure,  §  1852.) 

§  145.  When  jud^^ent  not  a  lien  on  real  property  aliened.  But 
a  judgment,  rendered  as  prescribed  in  the  last  section,  does  not 
bind,  and  the  execution  thereupon  cannot  in  any  way  affect,  the 
title  of  a  purchaser,  in  good  faith  and  for  value,  acquired  before  a 
notice  of  the  pendency  of  the  action  is  filed,  or  [final]  judgment 
is  entered,  and  the  judgment  roll  filed.  (Code  of  C.vil  Procedure, 
§  1853.) 

§  146.  Classification  of  debts  to  be  enforced  nnder  this  article. 
Where  the  surviving  husband  or  wife,  next  of  kin,  legatees,  heirs, 
or  devisees,  are  liable  for  demands  against  the  decedent,  as  pre- 
scribed in  this  article,  [or  section  one  hundred  and  one  of  the 
decedent  estate  law,]  they  must  give  preference  in  the  payment 
thereof,  and  they  are  so  liable  therefor,  in  the  order  prescribed  by 
law,  for  the  payment  of  debts  by  an  executor  or  administrator. 
Preference  of  payment  cannot  be  given  to  a  demand,  over  another 
of  the  same  class,  except  where  a  similar  preference  by  an  execu- 
tor or  administrator  is  allowed  bv  law.  The  commencement  of  an 
action,  under  any  provision  of  this  article,  [or  section  one  hun- 
dred and  one  of  the  decedent  estate  law,]  does  not  entitle  the 
plaintiff's  demand  to  preference  over  another  of  the  same  class, 
except  as  otherwise  specially  prescribed  by  law.  (Code  of  Civil 
Procedure,  §  1855.) 

§  147.  Defense  by  reason  of  other  prior  or  equal  claims.  ^Yhe^e 
it  appears,  in  an  action  brought  as  prescribed  in  this  article,  that 
there  are  unsatisfied  demands  against  the  decedent's  estate,  of  a 
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fi  Ll^l&l  elnss-  prior  to  that  of  the  plaintiff's  demand,  the  defendant  is 
entitled  to  judgment,  if  the  mine  ef  the  pcoperty,  which  was 
veceiTxed,  devised^  or  infaeritBl^  as  the  ease  may  be^  by  the  claae 
to  which  he  belongs^  does  nort  exoefsd  the  amonnt  of  the  valid 
demands  of  a  prior  class..  If  it  exceeds  the  amount  of  those 
demands,  the  judgment  against  the  defendant  cannot  exceed  such 
a  proportion  of  the  plaintiff's  demand,  as  the  total  amount  of  the 
valid  demands  of  his  class  bears  to  the  excess.  (Code  of  Civil 
Pfocednre,  §  1856.) 

§  M8-.  When  aneh  a  claim  is  paid.  Where  a  defendant,  or  a 
person  belonging  to  his  class,  has  paid  a  demand  against  the 
deeedent'»  estate,  of  a  class  prior  to  that  of  the  plaintiffs  demand^ 
or  has  paid  a  demaxid  of  the  same  class,  the  amount  of  the  demand 
so  paid  must  be  estimated,  in  ascertaining  the  amount  to  be 
recovered,  as  if  it  was  outstanding  and  unpaid.  (Code  of  Civil 
Procedure,  §  185T.) 

§  14(^.  Action,  njoi  saapended  b^  iafanay.  An  action  againflt 
heirs  or  devisees,  brought  aa  prescribed  in  this  article,  is  not 
delaved,  nor  is  the  i-em^^dy  of  the  plaintiff  suspended,  by  lesison  of 
the  infancy  of  any  of  the  parties;  except  that  an  execution  shall 
not  be  issued  against  an  infant  heir  or  devisee,  until  the  expira- 
tion of  one  year  after  [final]  judgment  is  rendered,  and  the  judg- 
ment roll  filed.     (Code  of  Civil  Procedure,  §  1858.) 

§  150.  liability  of  heir  or  devisee  not  affected  where  will  makes 
specifc  prowsion.  for  payment  of  debt.  [The  preceeding  section 
and  article  two  of  title  three  of  chapter  fifteen  of  the  code  of  civil 
procedure  doj  This  article  dves  not  affect  the  liability  of  an  heir 
or  devisee,  for  a  debt  of  a  testator,  where  the  will  expressly 
charges  the  debt  exclusively  upon  the  real  property  descended  or 
devised,  or  makes  it  payable  exclusively  by  the  heir  or  de\'i8©e^ 
or  out  of  the  real  property  descended  or  devised,  before  resorting 
to  the  personal  property,  or  to  any  other  real  property  descended 
or  devised.     (Decedent  Estate  Law,  §  102.) 

§  151.  One  action  where  same  person  is  Hable  in  different  capac- 
ities. "WTiere  a  person,  who  takes  real  property  of  a  decedent  by 
devise,  and  also  by  descent;  or  who  takes  personal  property  as 
next  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator,  and  alt>o  takes  in  either  of  the  before  mentioaad 
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eapacitiee;  wouM  he  liable  in  one  capacity,  ioT  tt  demand  against  M  ISS-IM 
the  deoedent,  after  the  ^xfaaustioii  of  the  remedy  against  hini  in 
another  capacity ;  the  plaintiff,  m  any  action  to  charge  him,  which 
can  be  raaintaioaed,  without  joiiuing  with  Iiim  any  other  person, 
except  a  person  whose  liability  is  in  all  respects  the  eame,  may 
recover  any  sum,  for  which  he  is  liable,  although  the  remedy 
against  him  in  another  capaoity  wae  not  eichaniated-  But  this  sec- 
tion does  not  inereaae  the  sum,  whidi  the  plaimtiiff  is  entitled  to 
recover  against  him,  in  the  capacity  in  which  he  is  actually  3iahle; 
nor  does  it  charge  a  defendant  individually,  who  is  liable  only  in 
a  representative  capacity.     (Code  of  Civil  Procedure,  §  1860.) 

§  152.  Kcxt  of  kin  dcAned.  The  term  "  next  of  fcin,"  as  need  in 
this  article  £title]L  includes  all  those  entitled,  under  the  pro- 
visions of  law  relating  to  the  distribution  of  personal  pr(^erty, 
to  share  in  the  unbequeathed  assets  of  a  decedent,  after  payment 
id  dehtfi  and  expenses,  other  thaxi  a  surviving  husband  or  wife. 
(Code  of  Civil  Procedure,  §  1870.) 

§  3.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  6  to  read  as. follows: 

ARTICLE  6 

ACTION  TO  RECOVER  FOR  D^ATH  OF  DECEDENT 

Section  160.  Action  by  executor  or  administrator  for  negligence 

or  wrongful  act   or  defoAilt   causing   death   of 
decedent. 

161.  Trial  and  hurden  of  proof  of  oontHhiUory  negli- 

gence. 

162.  Distribution  of  damages  recovered. 

163.  Amount  of  recovery. 
16Jf.  Next  of  kin  defined. 

%  160.  Action  by  execator  or  administrator  for  negligence  or 
wrongful  act  or  default  causing  death  of  decedent.  The  executor  or 
administrator  duly  appointed  in  this  state,  or  in  any  other  state, 
territory  or  district  of  the  United  States,  or  in  any  foreign 
country,  of  a  decedent  who  has  left  him  or  her  sun-iving  a  hus- 
band, wife,  or  next  of  kin,  may  maintain  an  action  to  recover 
damages  for  a  wrongful  act,  neglect  or  default,  by  which  the 
decedent's  death  was  caused,  against  a  natural  person  who,  or  a 
<»orporation  which,  would  have  been  liable  to  an  action  in  favor 
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§§  161-162   of  the  decedent  by  reason  thereof  if  death  had  not  ensued.    Suoh 

an  action  must,  be  commenced  within  two  years  after  the 
decedent's  death.  When  the  husband,  wife  or  next  of  kin,  do  not 
participate  in  the  estate  of  decedent,  under  a  will  appointing  an 
executor,  other  than  such  husband,  wife  or  next  of  kin,  who 
refuses  to  bring  such  action,  then  such  husband,  wife  or  next  of  , 
kin  shall  be  entitled  to  have  an  administrator  appointed  for  the 
purpose  of  prosecuting  such  action  for  their  benefit.  (Code  of 
Civil  Procedure,  §  1902.) 

§  161.  Trial  and  burden  of  proof  of  contributory  negligence. 

On  the  trial  of  any  action  to  recover  damages  for  causing  death 
the  contributory  negligence  of  the  person  killed  shall  be  a  defense, 
to  be  pleaded  and  proven  by  the  defendant.  (Code  of  Civil  Pro- 
cedure, §  841-b.) 

§  162.  Distribntion  of  damages  recorered.  The  damages  re- 
covered in  an  action,  [brought]  as  prescribed  in  [the  last  section] 
thi^  article,  or  obtained  through  settlement  without  action,  are 
exclusively  for  the  benefit  of  the  decedent's  husband  or  wife,  and 
next  of  kin;  and,  when  thev  are  collected,  thev  must  be  distributed 
by  the  plaintiflF,  or  representative,  as  if  they  were  unbequeathed 
assets,  left  in  his  hands,  after  payment  of  all  debts,  and  expenses 
of  administration ;  subject  however  to  the  following  provisions, 
to  wit: 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or  a 
husband,  but  no  children,  the  damages  recovered  shall  be  for  the 
sole  benefit  of  such  wife  or  husband. 

2.  In  case  the  decedent  leaves  neither  husband,  wife,  nor  issue, 
but  leaves  a  mother,  and  a  father  who  has  abandoned  him,  or 
who  has  left  the  maintenance  and  support  of  their  child  to  the 
mother,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of 
such  mother. 

3.  In  case  the  decedent  leaves  no  husband  or  wife,  issue  or 
father,  or  having  left  a  father  entitled  to  recovery,  who  dies  prior 
to  the  recoverv  or  verdict,  the  damages  or  recoverv  shall  be  for 
the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable  expenses  of  the  action,  or  settlement,  the  rea- 
sonable funeral  expenses  of  the  decedent,  and  the  commissions  of 
the  plaintiflF  or  representative,  upon  the  residue  may  be  fixed  by 
the  surrogate,  upon  notice,  given  in  such  a  manner  and  to  sncb 
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persons,  as  the  surrogate  deems  proper  or  upon  the  judicial  settle-    8§  163-164 
ment  of  the  account  of  the  plaintiff,  or  representative,  and  may  be 
deducted  from  the  recovery.     (Code  of  Civil  Procedure,  §  1903.) 

§  163.  Amount  of  recorery.  The  damages  awarded  to  the  plain- 
tiff may  he  such  a  sum  as  the  jury  upon  [a  writ  of  in- 
quiryj  an  assessment,  or  upon  a  trial,  or,  where  issues 
of  fact  are  tried  without  a  jury,  the  court  or  the  referee, 
deems  to  be  a  fair  and  just  compensation  for  the  pecuniary 
injuries,  resulting  from  the  decedent's  death",  to  the  person  or 
persons,  for  whose  benefit  the  action  is  brought.  If  the  decedent 
leaves  surviving  a  father  and  a  mother,  the  death  of  such  father 
prior  to  the  verdict  shall  not  affect  the  amount  of  damages  recover- 
able. When  [final]  judgment  for  the  plaintiff  is  rendered,  the 
clerk  must  add  to  the  sum  so  awarded,  interest  thereupon  from 
the  decedent's  death,  and  include  it  in  the  judgment.  The  inqui- 
sition, verdict,  report  of  decision,  may  specify  the  day  from  whiih 
interest  is  to  be  computed ;  if  it  omit  so  to  do,  the  day  may  be 
determined  by  the  clerk  upon  affidavits.  (Code  of  Civil  Pro- 
cedure, §  1904.) 

§  164.  Hext  of  kin  defined.  The  term  "  next  of  kin,"  as  used 
in  the  last  three  sections  of  this  article  includes  all  those  entitled 
under  the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unhequeathed  assets  of  a  decedent,  after 
payment  of  debts  and  expenses,  other  than  a  surviving  husband  or 
wife  [the  foregoing  section,  has  the  meaning  specified  in  section 
eighteen  hundred  and  seventy  of  this  act],  except  if  decedent 
leaves  surviving  a  father  and  mother  but  no  widow,  child  or 
descendant,  it  shall  mean  both  the  father  and  the  mother.  (Code 
of  Civil  Procedure,  §  1905.) 

§  4.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  7,  to  read  as  follows : 

ARTICLE  7 

ACTION  TO  E8TABLIBH  A   WILL  OR   CONSTRUE  A  DEVISE 

Section  170.  When  action  to  establish  a  will  may  be  brought. 

171.  Judgment  establishing  will. 

172.  Judgment  admitting  the  will  'to  probate, 
173  Contents  of  judgment. 
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Sedien  11 U-  Proof  of  lost  will  in  certain  cases. 

176,  Action  to  determine  validity,  construction  or  effect 

of  devise. 
176.  Retrospective  effect  of  this  article. 

§§  170-172       §  170.  W'hesi  actum  to  establish  a  will  mmy  be  bnnigU:.     An 
"  acticMi  to  procure  a  judgment,  establishing  a  will,  may  be  main- 

tained, by  any  person  interested  in  the  estahlishment  thereof,  in 
either  of  the  following  cafiee : 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
oxeonted,  in  such  a  manner  and  under  such  circumstances,  that 
it  mi^t,  under  the  laws  of  the  state,  be  admitted  to  probate  in 
a  surrogate's  court ;  but  the  original  will  is  in  another  state  or 
oountry,  under  ^3uch  circumstances,  that  it  cannot  be  obtained  for 
Ihat  purpose;  or  has  been  lost  or  destroyed,  by  accident  or  de^rg^i, 
before  it  -was  duly  paroved  and  recorded  "v\nthin  the  state. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 
resided  without  the  state,  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  duly  executed,  according  to 
the  laws  of  the  state  or  country  in  which  it  was  executed,  or  ia 
which  the  testator  resided  at  the  time  of  his  death,  and  the  case 
is  not  one,  where  the  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  imder  the  laws  of  the  state.  (Code  of  Civil  Pro- 
cedure, §  1861.) 

§  171.  ludgment  eatabliahing  will.  If,  in  such  an  action,  the 
facts  necessary  to  establish  the  validity  of  the  will,  as  pre- 
scribed in  the  last  section,  are  satisfactorily  proved,  |£final J  judg- 
ment must  be  rendered,  establishing  the  will  accordingly.  But 
where  the  will  of  a  person,  who  was  a  resident  of  the  state  at  tho 
time  of  his  death,  is  established  as  prescribed  in  the  last  section, 
the  judgment  establishing  it  does  not  affect  the  construction  or 
validity  of  any  provision  contained  therein;  and  such  a  question 
arising  with  ro^spect  to  any  provision,  must  be  determined  in  the 
same  action,  or  in  another  action  or  a  special  proceeding,  as  the 
case  requires,  as  if  the  will  was  executed  within  the  state.  (Code 
of  Civil  Procedure,  §  18G2.) 

§  172.  Judgment  admitting  the  will  to  probate.  Where  the 
parties  to  the  action,  who  have  api>eared  or  have  been  duly  sum- 
moned, include  all  the  persons  who  would  be  neceseai-y  parties  to 
a  special  proceeding,  in  a  surrogate's  court,  for  the  probate  of  the 
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same  will  and  the  grant  of  letters  thereupon,  if  the  cii^umstances  9§  173-175 
were  sach  that  it  could  have  been  proved  in  a  gnrrogats's  corart; 
the  [final]  judgment,  rendered  as  prescribed  in  the  last  seetina, 
must  direct,  that  an  exemplified  copy  thereof  be  transmitted  to  the 
surrogate  having  jurisdiction,  and  be  recorded  in  his  office;  and 
that  letters  testamentary,  or  letters  of  administration  with  the  will 
annexed,  be  issued  thereupon  from  his  court,  in  the  same  manner, 
and  with  like  effect,  as  upon  a  will  duly  proved  in  that  court. 
(Code  of  Civil  Procedure,  §  1863.) 

§  173.  C«iit»nts  of  judipBesit.  A  copy  of  the  wiH  so  eataMiahed, 
or,  if  it  i&  lost  or  destroyed,  the  &abstaii£e  thereof  must  be  incorpo- 
rated into  a  [final]  judgment,  rendered  as  prescribed  in  the  last 
section.     (Code  of  Civil  Procedure,  §  1864,  pt.) 

§  174.  Proof  of  lost  will  in  certain  oues.  But  the  plaintiff  is 
not  entitled  to  a  judgm^it,  establishing  a  loat  or  destroyed  will,.  • 
as  prescribed  in  this  article,  unless  the  will  was  in  existence  at 
the  time  of  the  testator^s  deati,  or  waft  fxaudeaitiy  destroyed  in 
his  lifetime;  and  its  provisions  are  clearly  and  distinctly  proved 
by  at  least  two  crediJ)le  witnesees,  a  correct  copy  or  draft  being 
equivalent  to  one  witness.     (Code  of  Civil  Procedure,  §  1865.) 

§  175.  Action  to  determine  validity,  conetruction  or  effect  of 
deidse;  The  validity,  construction,  or  effect,  under  the  laws  of  the 
state,  of  a  testamentary  disposition  of  real  property  situated  within 
the  state,  or  of  an  interest  in  such  property,  which  would  descend 
to  the  heir  of  an  intestate,  may  be  determined,  in  an  action  brought 
for  that  purpose,  in  like  manner  as  the  validity  of  a  deed,  pur- 
porting to  convey  land,  may  be  determined.  The  judgment  in 
such  an  action  may  perpetually  enjoin  any  party  from  setting  up 
or  from  impeaching  the  devise,  or  otherwise  making  any  claim  in 
contravention  to  the  determination  of  the  court,  as  justice  requires. 
But  thifi  section  does  not  apply  to  a  case,  where  the  question  in 
controversy  is  determined  by  the  decree  of  a  surrogate's  court, 
duly  rendered  upon  allegations  for  that  pui-pose,  as  prescribed 
"by  law  [in  article  first  of  title  third  of  chapter  eigliteenth  of  this 
act],  where  jurisdiction  of  the  plaintiff  was  duly  [cited]  wcquired 
in  the  special  proceeding  in  the  surrogate's  court,  before  the  com- 
mencement of  the  action.     (Code  of  Civil  Procedure,  §  1866.) 
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§  176  §  176.  Ectrospcctive  effect  of  this  article.     The  provisions  of 

this  article  apply  as  well  to  wills  made  before,  as  to  those  made 
after,  this  article  takes  effect.    (Code  of  Civil  Procedure,  §  1867.) 

§  5.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  8  to  read  as  follows : 

ARTICLE  8 

ACTION  BY  OR  AGAINST  AN  EXECUTOR   OR  ADMINISTRATOR 

Section  180.  Executor  and  cuhninistrdtor  may  sue  or  he  sued. 

181,  Wlien  personal  and  representative  causes  of  action 

may  he  joined. 

182,  Separate  dockets  and  executions. 

183,  Regulations  when  some  of  the  execviors  are  not 

summoned. 
18^.  Executors  who  have  not  qualified  not  necessary  par- 
ties. 

185.  Action  upon  refusal  to  pay  legacy  or  distributive 

share. 

186.  Action  hy  infant  for  legacy  or  distrihutive  share  j 

guardian's  hond. 

187.  When  a-ction  harred  hy  judgment  against  heir  or 

devisee. 

188.  Decedent's  real  property  not  hound  hy  judgment 

against  executor  or  administrator. 

189.  Want  of  assets  not  to  he  pleaded  hy  executor  or 

administrator. 

190.  Execution  against  executor  or  administrator. 

191.  Leave  to  issue  execution. 

192.  Security  hefore  grant  of  order. 

193.  When  action  not  to  abate  hy  death. 
19U.  Execution  on  former  judgment. 

195.  Action  against  executor  or  administrator  who  has 

heen  superseded. 

196.  False  pleading  hy  executor  or  administrator. 

197.  When  inventory  may  he  contradicted. 

198.  Liability  for  uncollected  demands. 

199.  The  last  two  sections  qualified. 

200.  Costs. 
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Section  201.  Foreign  executor  or  administrator  may  sue  or  he   §§  180-182 

sued,  

202.  Action  by  executor  for  costs  and  expenses. 

208.  Execution  upon  counterclaim  against  executor  or 
administrator. 

§  180.  Executor  and  administrator  may  sue  or  be  sued.     An 

action  or  special  proceeding,  hereafter  commenced  by  an  executor 
or  administrator,  upon  a  cause  of  action,  belonging  to  bim  in  his 
representative  capacity,  or  an  action  or  special  proceeding,  here- 
after commenced  against  him,  except  where  it  is  brought  to  charge 
him  personally,  must  be  brought  by  or  against  him  in  his  repre- 
sentative capacity.  A  judgment,  in  an  action  hereafter  com- 
menced, recovered  against  an  executor  or  administrator,  without 
describing  him  in  his  representative  capacity,  cannot  be  enforced 
against  the  property  of  the  decedent,  except  by  the  special 
direction  of  the  court,  contained  therein.  (Code  of  Civil 
Procedure,  §  1814.) 

§  181.  When  personal  and  representative  causes  of  action  may  be 
joined.  An  action  may  be  brought  against  an  executor  or  adminis- 
trator, personally,  and  also  in  his  representative  capacity,  in  either 
of  the  following  cases: 

1,  Where  the  complaint  sets  forth  a  cause  of  action  against  him 
in  both  capacities,  or  states  facts,  which  render  it  uncertain  in 
which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  action 
against  the  defendant,  in  different  capacities,  all  of  which  grow 
out  of  the  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action ;  do  not  require  different  places  or  modes  of 
trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 
for  a  sum  of  money  must  distinctly  show  whether  it  is  awarded 
pgainst  the  defendant  personally,  or  in  his  representative  capacity. 
(Code  of  Civil  Procedure,  §  1815.) 

§  182.  Separate  dockets  and  executions.  In  a  case  specified  in 
the  last  section,  or  where  costs,  to  be  collected  out  of  the  individual 
property  of  an  executor  or  administrator,  are  awarded  in  an  action 
by  or  against  him  in  his  representative  capacity,  so  much  of  the 
judgment,  as  awards  a  sum  of  money  against  him  personally,  may 
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tf  lr9(-49(  ^  sepamately  docketed,  said  a  sepavaAe  eosecution  may  be  is&ued 
thereupon,  as  if  the  judgment  contained  no  award  against  him  in 
his  representative  capacity.     (Code  of  Civil  Procedure,  §  1816.) 

§  183.  Begulations  when  some  of  the  executors  are  not  sum- 
moned. In  an  action  or  special  proceeding  against  two  or  more 
executciLCs  or  administrators,.  repiBesenting  the  same  decedent,  all 
are  considered  ae  one  person,  and  those  who  are  first  served  with 
process,  or  first  appear,  must  answer  the  plaintiff.  Separate 
answers,  by  (fiiferent  executors  or  administrators  cannot  be 
required  or  allowed^  except  by  direction  of  the  court.  Judgmejit 
in  favor  of  the  plaintiff  may  be  entered,  and,  in  a  proper  case^ 
execution  may  be  issued  against  all  the  defendants  as  if  all  had 
appeared.  But  this  section  does  not  affect  the  plaintiffs  right 
to  bring  into  court  all  the  executors  or  administrators  who  are 
parties.     (Code  of  Civil  Procedure,  §  1817.) 

§  184.  Bxeeutors  wka  iMve  B»t  qualified  not  Becessary  portmk 

One  of  two  or  more  executors  to  whom  letters  testamentarr  have 
not  been  issued  is  not  a  necessary  party  to  an  action  or  special 
proceeding  in  favor  of  or  against  the  executors  in  their  Bepre- 
sentative  capacity.     (Code  of  Civil  Procedure,  §  1818.) 

§  185.  Action  upon  refusal  to  pay  legacy  er  dirtritovtive  share. 

If,  after  the  expiration  of  one  year  from  the  granting  xd  letters 
testamentary  oa?  letters  of  adminifiFtration,  an  executor  or  adtninia- 
trator  refuses,  upon  demand,  to  pay  a  legacy,  or  distributive  share, 
ihe  peraan  en^titled  thereto  may  maintain  such  an  action  against 
him,,  as  the  case  requires.  But  for  iJie  purpose  of  computing  the 
time,  within  which  such  an  action  must  be  commenxjed,  the  cause 
of  action  is  deemed  to  accrue,  when  the  executor's  or  adminis- 
trator's account  is  judicially  settled,  and  not  before.  (Code  of 
Civil  Procedure,  §  1819.) 

§^186.  Action  by  infant  for  legacy  or  distributive  share; 
g^Mirdiftn^  bond.  The  guardian  ad  litem  of  an  infant,  in  whose 
favor  an  action  is  brought,  as  prescribed  in  the  last  section,  must, 
unless  he  is  also  the  general  guADdiaai^  exeoute  oskd*  file  with  tiie 
clerk,  before  ike  comirienjcement  of  the  actioo,.  a  bond  to  the  infant^ 
with  at  least  tw^o  sufficient  sui'eties,,  in  a  penalty  fijiced  by  a  judge 
of  the  courts  conditioned  that  the  gvuurdiffn  will  daly  account  to 
the  infant^  when  he  attains  full  age,  odr,  m  ease  of  his  death, 
to  his  personal  representatives,  for  all  money  or  property,  which 
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the  gnardian  may  receive,  br  reaflon  of  the  J^gaey  or  distribntive   M  W7-1W 
Aare.    (Co<fe  of  Civil  Procedure,  §  18'20.) 

§  1S7.  When  action  barred  by  judgment  against  heir  oi  devisee. 
A  [final]  judgment  against  an  heir  or  devisee  bars  an  action 
against  the  executor  or  administrator  of  the  decedent,  for  the  same 
cause,  and  every  other  remedy  to  enforce  paynsent  thereof  out  of 
the  decedent's  property^  unless  an  execution  against  property 
issued  upon  the  judgment  has  been  returned  wholly  or  partly 
unsatisfied,  or  suflScieni  real  propeiiy  to  satisfy  the  judgment  h6s 
not  descended,  or  been  devised,  to  the  judgment  debtor.  But,  if 
the  judgment  was  recovered  for  a  debt  or  legacy,  expressly  charged 
upon  the  estate  descended  or  devised,  the  bar  is  absolute.  (Codo 
of  Civil  Procedure,  §  1821.) 

§  188.  DcceAent's  real  proferty  not  bomd  by  jwdgsnent  acaiMt 
esciBfear  «r  aiomnstraijor.  ISeal  property,  which  belonged  t»  » 
decedent^  is  not  bouudi,  or  in  any  way  atfected^  by  a  judgmeo^t 
a^inst  his  execator  or  administrator^  and  i&  not  liable  to  be  sold 
by  virtue  of  an  exeeiYtion  issued  upon  such  a  judgment,  uinless  tke 
judgmeiftl  is  expressly  n^de,  by  its  terms,  a. lien  upon  specific 
real  property  therein  described,  or  expressly  directs  the  sale 
thereof.     {Code:  of  Civil  Procedure,  §  1823.) 

§  189.  Want  ef  assets  net  t»  te  pleaded  by  exetinlmr  or  sdminiv* 
trator.  In  an  action  against  an  executor  or  administrator,  in  his 
representative  capacity,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money,  the  existence,  sufficiency,  or  want  of  assets^ 
shall  not  be  pleaded  by  either  party ;  and  the  plaintiff's  right  of 
recovery  is  not  affected  thereby,  except  with  respect  to  the  costs 
to  be  awarded,  as  prescribed  by  law.  A  judgment  in  such  an 
action  is  not  evidence  of  assets  in  the  defendant's  hands.  (Code 
of  Civil  Procedure,  §  1824.) 

§  190.  Execution  against  executor  or  administrator.  Except 
as  provided  in  this  section,  an  execution  shall  not  be  issued,  upon 
a  judgnaent  for  a  sum  of  zaoneyy  agaimst  an  executor  or  adminis- 
trator, in  his  representative  capacity,  until  an  order  permitting 
it  to  be  issued  has  be«n  made  by  the  surrogate  from  whose  court 
Ute  letters  were  issued.  Such  an  order  must  specify  the  snm  to 
be  collected,  and  the  exec¥Ltion  must  be  endorsed  with  a  direction 
t9  collect  that  sum.  If  a  judgment  be  jointly  against  an  executor 
or  administrator  in  his  representative  capacity  and  one  or  more 
other  parties,  execution  may  be  issued  thereon,  without  such  order, 
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§§  191-192   'igainst  such  other  party  or  parties,  but  it  must  have  endorsed 
thereon  a  direction  not  to  levy  against  any  property  to  the  posses- 
sion of  which  such  executor  or  administrator  as  such  is  or  may 
be  entitled.     (Code  of  Civil  Procedure,  §  1825,  as  amended  L. 
1917,  ch.  95.) 

§  191.  Leave  to  issue  execution.  At  least  six  days* 
notice  of  the  application  for  an  order  specified  in  the  last 
section,  must  be  personally  served  upon  the  executor  or 
administrator,  unless  it  appears  that  service  cannot  be  so  made 
v/ith  due  diligence;  in  which  case  notice  must  be  given  to  such 
persons,  and  in  such  manner  as  the  surrogate  directs,  by  an  order 
to  show  cause  why  the  application  should  not  be  granted.  Where 
it  appears  that  the  assets,  after  payment  of  all  sums  chargeable 
against  them  for  expenses,  and  for  claims  entitled  to  priority  as 
against  the  plaintiff,  are  not,  or  will  not  be,  sufficient  to  pay  all 
the  debts,  legacies  or  other  claims  of  the  class  to  which  the  plain- 
tiff's claim  belongs,  the  sum,  directed  to  be  collected  by  the  exe^ 
cution,  shall  not  exceed  the  plaintiff's  just  proportion  of  the  assets. 

In  that  case,  one  or  more  orders  may  be  afterwards  made  in  like 
manner,  and  one  or  more  executions  mav  be  afterwards  issued, 
whenever  it  appears  that  the  sum  directed  to  be  collected  by  the 
first  execution  is  less  than  the  plaintiff's  just  proportion.  (Code 
of  Civil  Procedure,  §  1826.) 

§  192.  Security  before  graat  of  order.    Where  a  judgment  has 
been  rendered  against  an  executor  or  administrator,  for  a  legacy 
or  distributive  share,  the  surrogate,  before  granting  an  order  per- 
mitting an  execution  to  be  issued  thereupon,  may,  and  in  a  proper 
case  must,  require  the  applicant  to  file  in  his  office  an  undertaking 
to  the  defendant,  in  such  a  sum  and  with  such  sureties  as  the 
surrogate  directs,  to  the  effect  that  if,  after  collection  of  any  sum 
of  money  by  virtue  of  the  execution,  the  remaining  assets  are  not 
sufficient  to  pay  all  sums  for  which  the  defendant  is  chargeable 
for  expenses,  claims  entitled  to  priority  as  against  the  applicant, 
and  the  other  legacies  or  distributive  shares,  of  the  class  to  which 
the  applicant's  claim  belongs,   the  plaintiff  will  refund  to   tlie 
defendant  the  sum  so  collected,  or  such  ratable  part  thereof,  with 
the  other  legatees  or  representatives  of  the  same  class,  as  is  neces- 
sary  to  make  up  the  deficiency.     (Code  of  Civil  Procedure,    § 
1827.) 
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§  193.  When  action  not  to  abate  by  death.    Where  an  action  or  §§  1931.197 

special  proceeding  is  authorized  or  directed  by  law,  to  be  brought   

by  or  in  the  name  of  an  executor,  administraior  or  a  person 
appointed  hy  a  surrogate,  as  prescribed  by  law,  to  dispose  of  the 
real  property  of  a  decedent  [a  public  officer,  or  by  a  receiver,  or 
other  trustee,  appointed  by  virtue  of  a  statute],  his  death  or 
removal  does  not  abate  the  action  or  special  proceeding;  but  the 
same  may  be  continued  by  his  successor,  who  must,  upon  his  appli- 
cation, or  that  of  a  party  interested,  be  substituted  for  that  purpose 
by  the  order  of  the  court,  a  copy  of  which  must  be  annexed  to  the 
judgment  roll.  (Code  of  Civil  Procedure,  §  766,  pt  amended 
to  conform  to  §1828.) 

§  194.  Execution  on  former  judgment.  An  execution  may  be 
issued,  in  the  name  of  an  executor  or  administrator,  in  his  repre- 
sentative capacity,  upon  a  judgment  recovered  by  any  person  who 
preceded  him  in  the  administration  of  the  same  estate,  in  any  case 
where  it  might  have  been  issued  in  favor  of  the  original  plaintiff, 
and  without  a  substitution.    (Code  of  Civil  Procedure,  §  1829.) 

§  195.  Action  against  executor  or  administrator  who  has  been 
superseded.  If  an  executor  or  administrator  is  defendant  in  an 
action  or  special  proceeding,  pending  when  his  powers  cease,  the 
plaintiff  may,  in  a  proper  case,  proceed  therein  against  him,  to 
charge  him  personally;  but  a  judgment  or  other  determination, 
thereafter  rendered  or  made  against  him,  is  not  of  any  force,  as 
against  the  estate  of  the  decedent,  or  a  person  succeeding  to  the 
administration  thereof.     (Code  of  Civil  Procedure,  §  1830.) 

§  196.  False  pleading  by  executor  or  administrator.  An  executor 
or  administrator  cannot  be  made  personally  liable  to  the  adverse 
party  for  a  debt  or  for  damages,  by  reason  of  his  having  made  a 
false  allegation  in  pleading.     (Code  of  Civil  Procedure,  §  1831.) 

§  197.  When  inventory  may  be  contradicted.  In  an  action  or 
special  proceeding,  to  which  an  executor  or  administrator  is  a 
party,  wherein  the  question  whether  he  has  administered  the  estate 
of  the  decedent,  or  any  part  thereof,  is  in  issue,  or  is  the  subject 
of  inquiry,  and  the  inventory  of  assets,  filed  by  him,  is  given  in 
evidence,  either  party  may  rebut  the  same  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value ;  or 
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%t  Wft-2#1        2.  That  any  property  ha«  perfshed  or,  htm  been  fest,  without 

the  fault  of  the  executor  or  admrnistTator ;  or  has  be«i  fairly 
sold  by  him,  at  private  or  publio  sale,  aJt  a  legs  price  ihsm  the 
value  so  returned;  or  that,  since  the  return  of  the  iuvsenjtory,  it 
has   deteriorated   or  enhaneed   in  value.      (Code  of   Civil  Pror 

cedure,  §  1832.) 

• 

§  198.  Liability  for  micollected  demandB.  In  such  aji  actioa  or 
special  proceeding,  the  executocor  administrator  shall  not  be 
charged  wiAh  a  demand  ox  right  of  actioa,  included  in  the  inven- 
tory, unJesg  it  appears  that  th«  saine  has  been  collected,  or  might 
have  been  collected,  with  due  diligence.  (Code  of  Civil  Procedure, 
§  1833.)     • 

§  199.  The  last  two  seetions  qualified.  The  last  two  sections  do 
not  vai-y  any  rule  of  evidence  respecting  any  proof,  which  an 
executor  or  administrator  may  now  make.  (Code  of  Civil  Pro- 
cedure, §  1834.) 

§  200.  Costs.  Where  a  judgment  for  a  sum  of  money 
only  is  renxlered  against  an  executor  or  administrator,  in 
an  action  brought  against  him  in  his  representative  capacity,  costs 
shall  not  be  awarded  against  him,  except  as  prescribed  in  [the 
luixtj  this  section.  Where  it  appears  in  such  a  case  [specified 
iji  the  last  sectionj  that  the  plaintiff's  demand  was  presented 
within  the  time  limited  by  a  notice  published  as  prescribed  by 
law,  requiring  creditors  to  present  their  claims  and  that  the  pay- 
ment thw'eof  was  imreasonably  resisted  or  neglected,  the  court 
may  award  costs  and  disbursements  or  disbursements  wnthoiit 
costs  ag^binst  the  executor  oar  axlminiatrator  to  be  collected  either 
out  of  his  individual  property  or  out  of  the  property  of  the 
decedent  as  the  court  directs,  having  reference  to  the  facts  which 
appefliT  U]x>n  the  trial.  Where  the  action  is  brought  in  the  supreme 
court,  or  any  county  court,  the  facts  nmst  be  certified  by  the  judge 
or  referee  before  whom  the  trial  took  pkiee.  (Code  of  Civil 
Procedtire,  §•§  1835,  ISC^a.) 

§  201.  Foreign  executor  oit  administrator  may  sue  or  be  sired^ 

An  executor  or  adjninistrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  United  States  or  in  any  foreign  country 
may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacity 
of  executor  or  administrator  in  like  manner  and  under  like 
restrictions  as  a  nonresident  may  sue  or  be  sued,  if,  wrtfaiH  twenty 
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davs  after  anv  such  executor  or  administrator  shall  commence,  *"  202-iOi> 
or  appear  in,  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein,  there  shall  be  filed  in 
the  office  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  be  brought  or  be  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  45  of 
this  chapter  [twenty-seven  hundred  and  four  of  the  code  of  civil 
procedurej ;  in  default  whereof  all  proceedings  in  such  action  or 
proceeding  may  be  stayed  until  such  duly  authenticated  copy  of 
such  letters  shall  be  so  filed.     (Code  of  Civil  Procedure,  §  1836a.) 

§  202.  Action  by  executor  for  coats  and  expense*.  £A  surety, 
including  a  drawer  or  indorser,  may  recover,  in  an  action  against 
his  principal;  andj  An  executor,  or  administrator  [or  other 
trustee,]  may[,  where  the  trust  estate  is  insufficient  to  reimburse 
him.]  recoverf,  in  an  action  against  the  beneficiary  whom  he 
represents;]  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defense,  by 
the  express  or  implied  consent  of  the  [principal  or]  beneficiary, 
of  an  action  or  special  proceeding,  relating  [to  the  demand 
secured,  or]  to  the  trust  estate  [as  the  case  requires].  This  sec- 
tion does  not  affect  any  special  agreement  relating  to  those  costs 
and  expenses.     (Code  of  Civil  Procedure,  §  1916,  pt.) 

§  203.  Execution  upon  counterclaim  against  executor  or  adminis- 
trator. In  an  action  brought  by  an  executor  or  administrator^ 
where  a  balance  is  found  to  be  due  to  the  defendant  upon  a 
counterclaim  consisting,  of  a  demand  against  the  decedent  belong- 
ing at  the  time  of  his  death  to  the  defendant  and  judgment  there- 
for is  rendered,  execution  can  be  issued  upon  such  a  judgment 
only  in  a  case  where  it  could  be  issued  upon  a  judgment  in  an 
action  against  the  executor  or  administrator.  (Code  of  Civil 
Procedure,  §  506,  pt.) 

§  6.  Sections  101  and  102  of  such  chapter  are  hereby  repealed. 

§  7.  Article  5  of  such  chapter  is  hereby  amended  so  as  to  read 
Article  9  and  sections  one  hundred  and  thirty  and  one  hundred 
and  thirty-one  are  hereby  amended  so  as  to  read  two  hundred 
and  ten  and  two  hundred  and  eleven,  respectively. 

§  8.  This  act  shall  take  eftect  Julv  first,  nineteen  hundred  and 
twentv. 


DOMESTIC  RELATIONS  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Domestic  Relations  Law.) 

[311] 
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AN"  ACT  to  amend  the  domestic  relations  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assemhly,  d^  enttet  ma^f^Uows^: 

Sectbn  1.  Secticm  fifty-one  of  chapter  nineteen  of  the  laws  of 
nineteen  hundred  and  nine  entitled  "An  act  relating  to  the 
domestic  relations,  constituting  chapter  fourteen  of  the  consoli- 
dated laTva  "  is  hereby  amended  to  read  as  follows : 

I  51.  V0wen  of  mKmti  woman.    A  married  woman  hag  all  the   §  51 

rights  in  reelect  to  property,  real  or  personal,  and  the  acquisition,  

use^  enjoyment  and  disposition  thereof,  and  to  make  contracts 
ill  respect  thereto  with  any  person,  including  her  huaband,  and 
to  carry  on  any  businesa,  trade  or  occupation,  and  to  exercise  all 
powers  and  enjoy  all  rights  in  respect  thereto  and  in  respect  to  her 
contracts,  and  be  liable  on  such  contracts,  as  if  she  were  unmar- 
ried; but  a  husband  and  wife  cannot  contract  to  alter  or  disscdve 
tie  marriage  or  to  relieve  the  hufiband  from  his  liability  to  sup- 
port his  wife.  In  an  action  or  special  proceeding  a  married 
woman  appears,  prosecutes  or  defends  alone  or  joined  with  other 
parties  as  if  she  was  single.  It  is  not  necessary-  or  proper  to  join 
her  husband  with  her  as  a  party  in  any  action  or  special  proceed- 
ing affecting  her  separate  property.  The  husband  is  not  a  neces- 
sary or  proper  party  to  an  action  or  special  proceeding  to  recover 
^lamages  to  the  person,  estate  or  character  of  his  wife.  The  hus^ 
band  is  not  a  necessarv''  or  proper  party  to  an  action  or  special 
proceeding  to  recover  damages  to  the  person,  estate  or  character 
of  another  on  account  of  the  wrongful  acta  of  his  wife  committed 
without  his  instigation.  If  the  plaintiff  m  an  action  for  slander 
brought  by  a  tvortuin  for  words  impUvig  itnchastitj/  is  married, 
the  damages  recovered  are  her  separate  property.  All  sums  that 
may  be  recovered  in  actions  or  special  proceedings  by  a  married 
woman  to  recover  damages  to  her  person,  estate  or  character  shall 
be  the  separate  property  of  the  wife.  Judgment  for  or  against  a 
married  woman,  may  be  rendered  and  enforced,  in  a  court  of 
record,  or  not  of  rc^'^ord,  os  if  she  w\ns  single.  A  married  woman 
may  confess  a  judgment  [specified  in  section  one  thousand  tw^o 
hundred  and  seventy-three  of  the  code  of  civil  procedure.^  as  pro- 

[313] 
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§§  61-61a     vided  in  the  civil  practice  ndes.     (Domestic  Relations  Law,  §  51, 

1st  and  last  sentences;  Code  of  Civil  Procedure,  §  450,  2d,  3d, 
4th  and  5th  sentences;  §  1906,  pt.,  remainder.) 

§  2.  Such  chapter  is  herehy  amended  by  adding  thereto  a  new 
article  to  be  Article  4 A  to  read  as  follows : 

ARTICLE  JfA 

MATRIMONIAL  AOTIONB   GBNBRALLT 

Section  61.  Aliinony  and  expenses  in  divorce  and  separation. 

61a.  Maintenance  ayid  support  of  ivife  amd  children  in 

divorce  and  separation. 
61b.  Security  for  and  enforcement  of  allowance. 

§  61.  Alimony  and  expenses  in  diyorce  and  separation.  Where 
an  action  is  brought  [as  prescribed  in  either  of  the  last  two 
articles,]  for  divorce  or  separation^  the  court  may,  in  its  discre- 
tion, during  the  pendency  thereof,  from  time  to  time,  make  and 
modify  an  order  or  orders,  requirinjg  the  husband  to  pay  any 
sum  or  sums  of  money,  necessary  to  enable  the  wife  to  carry  on 
or  defend  the  action,  or  to  provide  suitably  for  the  education  and 
maintenance. of  the  children  of  the  marriage,  or  for  the  support  of 
the  wife,  having  regard  to  the  circumstances  of  the  respective 
parties.     (Code  of  Civil  Procedure,  §  1769,  pt.) 

§  61a.  Maintenance  and  support  of  wife  and  children  in  divorce 
and  separation.    Where  an  action  is  brought  by  either  husband  or 
wife,  for  divorce  or  separation,  [as  prescribed  in  either  of  the 
last  two  articles,]  the  court  must,  except  as  otherwise  expressly 
prescribed  [in  those  articles,]  give,  either  in  the  [final J  judg*- 
ment,  or  by  one  or  more  orders,  made  from  time  to  time,  before 
[finalj   judgment,   such  directions  as  justice  requires,  between 
the  parties,  for  the  custody,  care,  education,  and  maintenance  of 
any  of  the  children  of  the  marriage,  and  where  the  action    is 
brought  by  the  wife,  for  the  supix)rt  of  the  plaintiff  the  court 
may,  by  order,  upon  the  application  of  either  party  to  the  action, 
after  due  notice  to  the  other,  to  be  given  in  such  manner  as  the 
court  shall  prescrilK?,  at  any  time  after  [finalj  judgment,  annul, 
vary  or  modify  such  directions,  or  in  case  no  such  direction    or 
directions   shall  have  been   made,   amend   it  by  inserting   sxieh 
direction    or    directions    as    justice    requires    for    the    custodv, 
care,  education  and  maintenance  of  any  such  child  or  children,   in 
such  [finalj  judgment  or  order  or  orders.     But  no  such  appli- 
cation shall  be  made  by  a  defendant  unless  leave  to  mal^e    tlio 
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same  shall  have  heen  previously  granted  by  the  court  by  order   §  61b 
made  upon  or  without  notice  as  the  court  in  its  discretion  may 
deem  proper  after  presentation  to  the  court  of  satisfactory  proof 
that  justice  requires  that  such  an  application  should  be  enter- 
tained.    (Code  of  Civil  Procedure,  §  1771,  pt.) 

§  61b.  Security  for  and  enforcement  of  allowances  Where  a 
judgment  rendered,  or  an  order  made,  £as  prescribed  in  this 
article,  or  in  either  of  the  last  t^^o  articles,]  in  an  action  for 
divorce  or  separation,  or  a  judgment  for  divorce  or  separation 
rendered  in  another  state,  upon  the  ground  of  adultery  upon  which 
an  action  lias  been  brought  in  this  state,  and  judgment  rendered 
therein,  requires  a  husband  to  provide  for  the  education  or  main- 
tenance of  any  of  the  children,  of  a  marriage,  or  for  the  support 
of  his  wife,  the  court  may,  in  its  discretion,  also  direct  him  to 
give  reasonable  security,  in  such  a  manner,  and  within  such  a 
time,  as  it  thinks  proper  for  the  payment  from  time  to  time,  of 
the  sums  of  money  required  for  that  purpose.  If  he  fails  to 
give  the  security,  or  to  make  any  pajinent  required  by  the  terms 
of  such  a  judgment  or  order,  whether  he  has  or  has  not  given 
security  therefor;  or  to  pay  any  sum  of  money  which  he  is 
required  to  pay  by  t^n]  order,  [made  as  prescribed  in  section 
1769  of  this  act ;  J  the  court  may  cause  his  personal  property,  and 
the  rents  and  profits  of  his  real  property,  to  be  sequestered,  and 
may  appoint  a  receiver  thereof.  The  rents  and  profits,  and  other 
property,  so  sequestered,  may  be,  from  time  to  time,  applied,  under 
the  direction  of  the  court  to  the  payment  of  any  of  the  sums  of 
money  specified  in  this  section,  as  justice  requires,  and  if  the 
same  shall  be  insufficient  to  pay  the  sums  of  money  required,  the 
court  may,  on  application  of  the  receiver,  direct  the  mortgage  or 
sale  by  the  receiver,  under  such  terms  and  conditions  as  it  may 
prescribe  of  sufficient  of  his  real  estate  to  pay  such  sums.  (Code  of 
Civil  Procedure,  §  1772,  as  amended  by  1.^1918,  ch.  189.) 

§  3.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  4B,  to  read  as  follows : 

ARTICLE  JfB 

AaTJON  FOR  DTVORCB 

Section  62.  Cases  in  which  divorce  maintainable. 

62a.  Cases  in  which  dix^orce  not  viaintainable. 

62b.  Defenses  in  action  for  divorce. 

62c.  Jwry  trial. 
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Section  62d.  Pr^f. 

62e.  TestimoTty  of  kaishand  and  urife. 

G2f,  Residence  of  wife. 

62g.  Matnlenance  and  sufp^rb  of  wife  and  Ghiidreyu 

62h.  Effect  upon  property  ri^ts  in  tustunu  hrougkt  hy 

wife. 
62L    Effect  upon  doioer  in  action  hroitgJit  hy  wife. 
62 j.    Effect  upon  property  rights  in  action  brought  hy 

husband. 
62k.  Effect  upon  dower  and  distributive  sliare  in  action 

brought  by  husband. 
621,  Legitimacy  of  children. 
62ni.  Legitimacy   of  children   bom   or   begotten   before 

commiencement  of  action. 
62n.  Eff'ect  of  divorce  upon  insurance. 
62o.  Trial 

62p.  Remarriage  of.  wife  in  action  brought  by  her. 
G2q.  Costs  generally. 
62r.  Co-respondent's  costs. 

§§  82-62a         §  62.  Ctaei  in  which  divoroe  nuuntaniaUe.     In.  either  of  -die 

following  ca^es,  a  husband  or  a  wife  may.Biaintaiu  an  aetion^ 
against  the  other  party  to  the  marriage  to  pnoeure  a  judgment^ 
divorcing  the  parties  and  dissolving  the  marriage  by  reason  of  the 
def^idantfs  adultery: 

1.  Where  both  parties  were  residents  of  the  state^  when    the 
.  offence  was  committed ; 

2.  Where  the  parties  were  married  within  the  state ; 

3.  Where  the  plaintiff  was  a  resident  of  the  state,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 
is  commenced ; 

4.  Where  the  offence  was  committed  within  the  state,  and  tV.e 
injured  party,  when  the  action  is  commenced,  is  a  resident  o£  the 
state.     (Code  of  Civil  Procedure,  §  1756.) 

§  62a.  Cases  in  which  divorae  not  maintainable.  In  either  of 
the  following  cases,  the  plaintiff  is  not  entitled  to  a  divoree, 
although  the  adultery  is  established :. 

1.  Where  the  offence  was  committed  by  the  procurement  or  witU 
the  connivance  of  the  plaintiff; 
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2.  Whfioje  the  offenBe  charged  has  been  forgiven  by  the  plaintiff.    88  •SMJSe 
The  ioi^v&tem  may  be  pioved,  either  afBrmatively,  oar  by  the 
voluBtaiy  cohabitation  of  the  parties,  with  the  knowledge  of  the 

fact; 

3.  Where  ihere  has  been  no  express  forgivenees,  and  no  volun- 
tan'  cohabitation  of  the  parties ;  but  the  action  was  not  commenced 
within  five  years  after  the  discovei-y,  by  the  plaintiff,  of  the  offence 
charged ; 

4.  IVliere  "the  plaintiff  has  also  been  guilty  of  adultery,  nnder 
such  circumstanees,  that  the  defendant  would  ha\ne  been  entitled, 
if  iimoeent,  to  a  divoioe.     (Code  of  Civil  Procedure,  §  175-8.) 

§  62b.  Defenses  in  actix)n  for  divoroe.  Jlie  defendant  in  an 
action  for  divorce  may  set  up  the  adultery  of  the  plaintiff  or  any 
other  iMatter  tvhix^h  would  &e  a  'bar  io  a  divorce,  separuiion,  or 
the  annulling  of  €l  marriage  confravt;  and  if  an  issue  is  taken 
thereon,  it  shall  he  tried  at  the  safne  time  and  in  the  same  manner 
as  other  issues  of  fact  in  the  cause.  (General  Kules  of  Practice, 
p.  74.) 

§  62g.  Jury  trial.  If  the  answer  puts  in  issue  the  allegation 
of  adultery,  the  court  must,  upon  the  application  of  either  party, 
or  it  may,  of  its  own  motion,  make  an  order  directing  the  trial, 
by  a  jury,  of  that  issue;  for  which  purpose 'the  questions  to  be 
tried  must  be  prepared  and  settled  £as  prescribed  in  section  970 
of  this  act3.    (Code  of  Civil  Procedure,  §  1757,  pt.) 

§  62d.  Prodf.  In  an  ojctio^i  for  divorce  if  the  answer  does  not 
put  in  issue  the  allegations  of  adultery,  or  if  the  defendant  makes 
default  in  appearing  or  pleading,  the  plaintiff  before  he  is  enti- 
tled to  judgment,  must  nevertheless  satisfactorily  prove  the 
material  allegations  of  his  complaint,  and  also,  by  his  own  testi- 
mony or  otherwise,  that  there  is  no  judgment  or  decree,  in  iniy 
court  (rf  the  state  of  competent  jurisdiction,  against  him  in  favor 
of  the  defendant  for  a  divorce  on  the  ground  of  adultery,  (Code 
of  Civil  Procedure,  §  1757,  pt.) 

§  62e  Testimony  of  husband  and  wife.  A  husband  or  wife  is 
not  competent  to  testify  against  the  other  upon  the  trial  of  an 
action,  or  the  hearing  upon  the  merits  of  a  special  proceeding 
founded  upon  an  allegation  of  adultery,  except  to  prove  the  mar- 
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§§  62f-62h   riage,  or  disprove  the  allegations  of  adultery.    However,  if  upon 

such  trial  or  such  hearing  the  party  against  whom  the  allegation 
of  adultery  is  made  produces  evidence  tending  to  prove  any  of  the 
defenses  thereto  mentioned  in  section  [seventeen  hundred  and 
fifty-eight  of  this  act,J  62a  of  this  chapter  the  other  party  is 
competent  to  testify  in  disproof  of  any  such  defense.  (Code  of 
Civil  Procedure,  §  831,  pt.) 

§  62 f.  Eesidence  of  wife.  If  a  married  woman  dwells  within 
the  state,  when  she  commences  an  action  against  her  husband, 
for  divorce,  [as  prescribed  in  either  of  the  last  two  articlesj 
she  is  deemed  a  resident  thereof,  although  her  husband  resides 
elsewhere.     (Code  of  Civil  Procedure,  §  1768,  pt.) 

§  62g.  Maintenance  and  support  of  wife  and  children.    [Where 
the  action  is  brought  by  the  wife,  the  following  regulations  apply 
to  the  proceedings:  2.]    The  court  may,  in  an  action  for  divorce 
brought  by  the  nnfe,  in  the  [final J  judgment  dissolving  the  mar- 
riage, require  the  defendant  to  provide  suitably  for  the  education 
and  maintenance  of  the  children  of  the  marriage,  and  for  the 
support  of  plaintiff,   as  justice  requires,   having  regard  to   tho 
circumstances  of  the  respective  parties;  and  may,  by  order,  upon 
the  application  of  either  party  to  the  action,  and  after  due  notice 
to  the  other,  to  be  given  in  such  manner  as  the  court  shall  pre- 
scribe, at  any  time  after  [final]  judgment  whether  heretofore 
or  hereafter  rendered,  annul,  vary  or  modify  such  a  direction. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  previously  granted  by  thi> 
court  by  order  made  upon  or  without  notice  as  the  court  in  it  a 
discretion  may  deem  proper  after  presentation  to  the  court   of 
satisfactory  proof  that  justice  requires  that  such  an  application 
should  be  entertained.     (Code  of  Civil  Procedure,  §  1759,  pt.) 

§  62h.  Effect  upon  property  rights  in  action  brought  by  wife.  If, 
when  [final]  judgment  is  rendered,  in  an  O'Ction  for  divorce 
brou(^t  by  the  wife,  dissolving  the  marriage,  the  plaintiff  is  the 
owner  of  any  real  property ;  or  has,  in  her  possession,  or  under  her 
control,  any  personal  property,  or  thing  in  action,  which  was  left 
with  her  by  the  defendant,  or  acquired  by  her  own  industry,  or 
given  to  her  by  bequest  or  otherwise;  or  if  she  is  or  may  thertv 
after  become  entitled  to  any  property,  by  the  decease  of  a  relative 
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intestate ;  the  defendant  shall  not  have  any  interest  therein,  ahso-   gg  ^^.  «« 
lute  or  contingent,  hef ore  or  after  her  death.     ( Code  of  Civil  Pro- 
credure,  §  1759,  pt.) 

§  62i.  Effect  upon  dower  in  action  brought  by  wife.  Where 
[finalj  judgment  is  rendered  dissolving  the  marriage,  in  an 
a4:tion  brought  by  the  wife,  the  plaintiff's  inchoate  right  of  dower, 
in  any  real  property,  of  which  the  defendant  then  is  or  was  there- 
tofore seized,  is  not  affected  by  the  judgment.  (Code  of  Civil 
Procedure,  1759,  pt) 

§  62j.  Effect  upon  property  rights  in  action  brought  by  husband. 
A  judgment  in  an  action  for  divorce  brought  by  the  husband  dis- 
solving the  marriage  does  not  impair,  or  otherwise  affect,  the 
plaintiff's  rights  and  interests,  in  and  to  any  real  or  personal 
property,  which  the  defendant  owns  or  possesses,  when  the  judg- 
ment is  rendered.     (Code  of  Civil  Procedure,  §  1760,  pt.) 

§  62k.  Effect  upon  dower  and  distributive  share  in  action  brought 
by  husband.  Where  judgment  is  rendered  in  an  action  for  divorce 
brought  by  the  husband  dissolving  the  marriage,  the  defendant  is 
not  entitled  to  dower  in  any  of  the  plaintiff's  real  property,  or  to 
a  distributive  share  in  his  personal  property.  (Code  of  Civil  Pro- 
cedure, §  1760,  pt.) 

§  62  1.  legitimacy  of  children.  Where  the  action  for  divorce 
is  brought  by  the  husband,  [the  following  regulations  apply  to  the 
proceedings:  1.]  the  legitimacy  of  a  child,  born  or  begotten 
before  the  commission  of  the  offence  charged,  is  not  affected  by  a 
judgment  dissolving  the  marriage;  but  the  legitimacy  of  any  other 
child  of  the  wife  may  be  determined,  as  one  of  the  issues  in  the 
action.  In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of 
all  the  children,  begotten  before  the  commencement  of  the  action 
must  be  presumed.     (Code  of  Civil  Procedure,  §  1760,  pt.) 

§  62m.  Legitimacy  of  children  bom  or  begotten  before  com- 
mencement of  action.  The  legitimacy  of  any  child  of  the  marriage, 
iwm  or  begotten  before  the  commencement  of  £thej  an  action  for 
divorce  is  not  affected  by  the  judgment  dissolving  the  marriage. 
(Code  of  Civil  Procedure,  §  1759,  pt.) 

§  62n.  Effect  of  divorce  upon  insurance.  Whenever  the  relation 
of  husband  and  wife  ceases  by  the  entry  of  a  judgment  dissolving 
the  marriage,  the  defendant  guilty  of  adultery  is  not  entitled  to 
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§§  62o-62g    any  iutereet  in  any  policy  of  insoranae  on  the  life  of  the  plaintiff. 

'  wherein  such  defendant  is  named  as  a  beneficiary,  and  lie  plaintiff 

may  apply  to  the  court  granting  the  [final  decreej  jiiuignierd  or  to 
a  special  term  of  the  supreme  court  on  notice  to  the  defendant,  or 
the  attorney  who  appeared  for  defendant  in  action  for  divouoe,  axwi 
to  the  insurance  company  issuing  the  policy  or  policies,  for  an 
order  directing  the  insurance  company  issuing  the  policy  or 
policies  to  substitute  therein  such  beneficiarj^  as  the  plain- 
tiff may  nominate.  In  case  where  it  is  shown  that  the  defendant 
has  contributed  from  his  or  her  separate  estate  to^Tird  the  pay- 
ment of  the  premimme  on  such  policy,  the  court  &dbrflll  grant  such 
order  on  such  termai  as  in  the  discretiosi  of  the  coiurt  shall  be 
equitable.  This  section  shall  also  apply  in  like  manner  when  the 
defendant  obtains  a  £decreej  judgment  against  the  plaintiff  on  a 
counterclaim.     (Code  of  Civil  Procedure,  §  1761). 

§  62o.  TriaL  An  officer  of  a  courts  with  tviiom  the  proceedings 
im  »H  action  for  divorce  are  filed,  or  before  wlwm  the  testimony 
is  taken,  or  his  cleric,  either  before  or  after  the  terminaiion  of  the 
suit,  sliall  not  perviit  a  copy  of  any  of  the  pleadings  or  testimony, 
or  of  the  sid)sfance  of  the  details  thereof,  to  be  taken  by  any  other 
person  than  a  party  or  the  attorney  or  coujisel  of  a  party,  who  has 
appeared  in  the  cause^  tvithouf  a  special  order  of  the  court.  (Gen- 
eral Rules  of  Practice,  r.  70,  pt.) 

§  62p.  Semarriage  of  wife  in  actix>a  brought  by  her.  Where  an 
action  i&  brought  by  a  wife  £as  prescribed  in  article  second  of  this 
chapter Jj  for  divorce,  and  a  [finaTI  judgment  of  divorce  has  been 
rendered  in  her  favor,  the  court,  upon  the  application  of  the  defend- 
ant on  notice,  and  on  proof  of  the  marriage  of  the  plaintiff  after 
such  £final3  judgment,  must  by  order  modify  such  [final]  judir- 
ment  and  any  orders  made  with  respect  thereto,  by  annulling  the 
provisions  of  such  [finalj  judgment  or  orders,  or  of  both,  direct- 
ing payments  of  money  for  the  support  of  the  plaintiff.  (Code 
of  Civil  Procedure,  §  1771,  pt.) 

§  62q.  Costs  gefnerally.  The  ffinalj  judgment  in  [such]  an 
action  for  a  divorce  may  award  costs,  in  favor  of  or  against  either 
party,  and  an  execution  may  be  issued  for  the  collection  thereof, 
as  in  an  ordinary  case;  or  the  court  may,  in  the  judgment,  or  by 
an  order  made  at  any  tinie,  direct  the  costs  to  be  paid  out  of  any 
property  sequestered,  or  otherwise  in  the  power  of  the  court. 
(Code  of  Civil  Procedure,  §  1769,  .pt.) 
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§  62r.  Co-respondcnfa  costs.    In  an  action  for  divorce  rcliere  a   gg  02r-^a 

co-resporndent  named  therein  has  appeared  and  defended  fso  far  as  

the  issues  affect  him,  in  case  no  one  of  the  allegations- of  adnltery 
controverted  by  such  co-respondent  shall  be  proved,  such  co-re- 
i^pondent  shall  be  entitled  to  a  bill  of  costs  against  the  person  nam- 
ing him  as  such  co-respondent,  which  bill  of  coflts  shall  consist  only 
of  tlie  sum  now  allowed  bv  law  as  a  trial  fee,  and  disbursements. 
(Code  of  Civil  Procedure,  {5  1757,  pt.) 

§  4.  Such  chapter  is  herelxy-  amended  by  adding  thereto  a  new 
iirticle  to  be  Article  4C  to  read  as  follows; 

ARTICLE  W  ' 

ACTlOy   FOR   SEPARATWX 

i^fdion  G3.  Grounds  for  separation, 

G3a.  Ca^es  in  which  such  action  inaintainahle. 

G3b,  Besidence  of  married  woman  in  separation. 

OSc.  Defense. 

63d,  Maintenance  and  support  of  wife  and  children, 

GSe.  Costs. 

63i.  Revocation  of  ptdgment. 

§  63.  Grounds  for  separation.  In  either  of  the  cases  specified  in 
the  next  section  an  action  may  be  maintained,  by  a  husband  or 
^'ife,  against  the  other  party  to  the  marriage,  to  procure  a  judg- 
ment, separating  the  parties  from  bed  and  board,  forever,  or  for  a 
limited  time,  for  either  of  the  following  causes : 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 

dpfendant ; 

2.  Such  conduct,  on  thepart-of  the  defendant  towards  the  plain- 
tiif,  as  may  render  it  unsafe  and  improper  for  the  former  to 
cohabit  with  the  latter; 

Z.  The  abandonment  of  the  plaintiflF  by  the  rlofenflant; 
4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her.    (  Code  of  Civil  Procedure,  1762. ) 

§  63a.  Cases  in  which  such  action  maintainable.  Such  an  action 
raay  be  maintained,  in  either  of  the  following  cases : 

1.  Where  both  parties  are  residents  of  the  state,  when  the 
^^ction  is  commenxred ; 

2.  Where  the  parties  are  mArried  within  the  state,  and  the 
l>laintiff  is  a  resident  thereof,  when  the  action  is  eommenoed; 

11 
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§§  63b-63f  3.  Where  the  parties,  having  been  married  without  the  state, 
have  become  residents  of  the  state,  and  have  continued  to  be  resi- 
dents thereof  at  least  one  year ;  and  the  plaintiff  is  such  a  resident, 
when  the  action  is  commenced.  (Code  of  Civil  Procedure.  § 
1763.) 

§  63b.  Besidence  of  married  woman  in  separation.  If  a  married 
woman  dwells  within  the  state,  when  she  commences  an  action 
against  her  husband,  [as  prescribed  in  either  of  the  last  two 
articles]  for  sepa/ration,  she  is  deemed  a  resident  thereof,  although 
the  husband  resides  elsewhere.  (Code  of  Civil  Procedure,  § 
1768,  pt.) 

§  63c.  Defense.  In  an  action  for  separaiion  from  bed  a)id 
board  the  defendant  may  set  up,  in  justification,  the  misconduct  of 
the  plaintiff ;  and  if  that  defense  is  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment.  (Code  of  Civil 
Procedure,  §  1765.) 

§  63d.  Maintenance  and  support  of  wife  and  children.  Where 
the  action  is  brought  by  the  wife,  the  court  may,  in  the  [final] 
judgment  of  separation,  give  such  directions,  as  the  nature  and 
circumstances  of  the  case  require.  In  particular,  it  may  c^^mpel 
the  defendant  to  provide  suitably  for  the  education  and  mainto- 
nance  of  the  children  of  the  marriage,  and  for  the  support  of  the 
plaintiff,  as  justice  requires,  having  regard  to  the  circumstances 
of  the  respective  parties.  And  the  court  may,  in  such  an  action, 
render  a  judgment,  compelling  the  defendant  to  make  the  provision 
specified  in  this  isection,  where,  under  the  circumstances  of  the  case, 
such  a  judgment  is  proper,  without  rendering  a  judgment  of  »^epa- 
ration.    (Code  of  Civil  Procedure,  §  1766.) 

§  63e.  Costs.  The  [final]  judgment  in  [such]  an  action  for 
separaiion  may  award  costs,  in  favor  of  or  against  either  party, 
and  an  execution  may  be  issued  for  the  collection  tiiereof,  as  m 
an  ordinary  case;  or  the  court  may,  in  the  judgment,  or  by  au 
order  made  at  any  time,  direct  the  costs  to  be  paid  out  of  any 
property  sequestered,  or  otherwise  in  the  power  of  the  court. 
(Code  of  Civil  Procedcre,  §  1769,  pt.) 

§  63f.  Eevocation  of  judgment.  Upon  the  joint  applicatii>n  of 
the  parties,  accompanied  with  satisfactory  evidence  of  their  recon- 
ciliation, a  judgment  for  a  separation,  forever,  or  for  a  liiuitoil 
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period  [rendered  as  prescribed  in  this  article,]  may  be  revokeil,    §  64 
at  any  time,  by  the  court  which  rendered  it,  subject  to  such  regu- 
lations  and  restrictions  as  the  court  thinks  fit  to  impose.     (Code 
of  Civil  Procedure,  §  1767.) 

§  5.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  4D  to  read  as  follows : 

ARTICLE  JfD 

ANNULMENT   OF  MARRIAGE 

Seciion  GJf.     Cases  in  which  annulment  may  he  had. 
6ia.  Orounds  for  annulment  of  marriage, 
GJ^b.  Annulment    where    parties    not    of    age    of    legal 

consent. 
S^c.  Annvlmeni  where  former  husband  or  wife  living^ 
GJfd.  Annulment  where  one  of  the  parties  is  an  idiot. 
Olfe.  Annulment  where  one  of  the  parties  is  a  lunatic. 
GJ^f.  Annulment  of  marriage  of  idiot  or  lunatic  at  in- 

stwnce  of  next  friend. 
GJ^g.  Annulment  for  force,  duress  or  fraud. 
GJfh.  Annulment  for  incapacity. 
G4i.    Custody  of  children. 
G^j.  Legitimacy  of  children. 
GJfk.  Legitimacy  of  children  where  marriage  annulled 

for  idiocy  or  lunacy. 
GJ^l.  Legitimacy  of  children  where  marriage  annulled  for 

wa/nt  of  age  of  consent. 
G4m.  Trial  and  evidence. 
6Jfn.  Effect  of  judgment. 

§  64.  Cases  in  which  annulment  may  be  had.  An  action  ma^*- 
be  maintained  by  the  woman,  to  procure  a  judgment,  declaring  a 
marriage  contract  void,  and  annulling  the  marriage,  under  the 
following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  [sixteenj 
eighteen  years  at  the  time  of  the  marriage; 

2.  Where  the  marriage  took  place  without  the  consent  of  hei^ 
father,  mother,  guardian,  or  other  person  having  the  legal  charge 
of  her  person ; 
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§§  64a-64b  3.  Where  it  was  not  followed  by  coasummatiou  or  cohabitatioa, 
and  was  not  ratified  by  any»  mutual  assent  of  the  parties,  after 
the  plaintiff  attained  the  age  of  sixteen  years.  (Code  of  Civil 
Procedure,  §  1742.) 

§  64a.  Grounds  for  annulment  of  marriaife.  An  action  may  also 
be  maintained  to  procure  a  judgment,  declaring  a  marriage  con- 
tract heretofore  or  hereafter  entered  into  void  and  annulling  the 
marriage,  for  either  of  the  following  causes,  existing  at  the  time 
of  the  marriage; 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of 
legal  consent  or  the  age  under  which  the  consent  of  parents  or 
guardians  was  required  by  the  laws  of  the  state  where  the 
marriage  was  contracted. 

2.  That  the  marriage  between  the  parties  was  void. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force, 
duress  or  fraud. 

5.  That  one  of  the  parties  was  physically  inf  apable  of  entering 
into  the  marriage  state.  But  an  action  <?an  be  maintained,  under 
this  subdivision,  only  where  the  incapacity  continues,  and  is 
incurable. 

6.  That  the  parties  to  such  marriage  are  wathin  the  degrees  of 
consanguinity  mentioned  and  set  forth  in  section  five  of  the 
domestic  relations  law.  *  (Code  of  Civil  Procedure,  §  1743  as 
amended,  L.  1916,  ch.  605,  L.  1917,  ch.  244  and  L.  191S,  cli.  311.) 

§  64b.  Annulment  where  partiei  not  of  age  of  kg«l  coatent.  An 
action  to  annul  a  marriage  heretofore  or  hereafter  contracted,  on 
the  ground  that  one  of  the  parties  had  not  atttoineoi  tibe  age  of 
legal  <^nsefLt,  or  the  age  under  ivhich  tine  consent  of  parents  ar 
guardians  was  required  by  tiie  laws  of  the  state  where  the  asar* 
riage  was  contracted,  may  be  maintained  by  the  infant,  or  fcjr 
eidier  parent  of  the  infant,  or  by  the  giiardiaa  of  the  infant's 
person ;  or  the  court  may  allow  tie  action  to  be  maintaiiked  by  aajr 
person,  as  the  nest  friend  of  the  infant  But  a  marriage  shall 
not  be  annniled,  at  the  suit  of  a  party  who  was  of  the  ^^  under 
which  the  consent  of  parents  or  guardians  was  required  by  tke 
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laws  of  the  state  wbere  the  marriage  was  contraf  ted  m^hen  it  -was   §9  64e-64f 
eootraded;  or  where  it  appears  that  the  parties,  for  any  time  after 
ihej  attained  that  age,  ireelj  cohabited  as  husband  and  wife. 
(Code  of  Civil  Prwsedure,  §  1744  as  amended,  L.  1»16,  ch.  603.) 

§  64c.  Annnlment  where  former  husband  or  wife  living.  An 
action  to  annul  a  marriage,  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  lifetime  of  the  other,  or  by  the  former  husband 
or  wife.     (Code  of  Civil  Procedure,  §  1745,  pt.) 

§  64d.  Anmahneot  where  one  of  tke  partka  k  am  iiiot  An 
aetioQ  to  aoanul  a  marriage^  on  the  ground  that  oifee  oi  the  parties 
thereto  wst^  an  idiot,  may  be  maintained,  at  any  time  during  the 
life-time  of  either  party,  by  any  relative  of  the  idiot,  who  haa  an 
interest  to  avoid  the  marriage.  (Code  of  Civil  Procedure,  § 
1740.) 

§  64e.  Annulment  where  one  of  the  parties  ii  a  lunatia.  An 
action  to  annul  a  marriage^  on  the  ground  that  one  of  the  parties 
thereto  was  a  lunatic,  may  be  maintained,  at  any  time  during  the 
continuance  of  the  lunacy,  or,,  after  the  death  of  the  lunatic  in 
that  condition,  and  dui'ing  the  life  of  the  other  party  to  the  mar- 
rii^e,  by  any  relatiye  of  the  lunatic,  who  has  an  interest  to  avoid 
the  marriage.  Such  an  action  may  also  be  maintained  by  the 
luiiatic,  at  any  time  after  restoration  to  a  sound  mind;  but  in 
that  ease,  the  marriage  shall  not  be  annulled,  if  it  appears  that 
the  parties  freely  cohabited  as  husband  and  wife,  after  the  lunatic 
waa  restored  to.  a  sound  mind*  (Code  of  Civil  Procedure, 
§  1747.) 

§  64f.  Annulment  of  marriage  of  idiot  or  lunatic  at  instaaoe  of 
aext  friend.  Where  no  relative  of  the  idiot  or  lunatic  brings  an 
action  to  annul  the  marriage,  as  prescribed  in  either  of  the  last 
two  sections,  the  court  may  allow  an  action  for  that  purpose  to 
be  maintained  at  any  time  during  the  lifetime  of  both  the  parties 
to  the  marriage,  by  any  person  as  the  next  friend  of  the  idiot  or 
InBatia  But  thi^  section  does  not  apply,  where  the  marriage 
Bkight  have  been  aimulled,  at  the  suit  of  the  lunatic,  as  prescribed 
in  the  last  section,     (Code  of  Civil  Procedure,  §  1748.) 
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§§  64g-64i        g  (54g^  Annnlment  for  force,  duress  or  fraud.    An  action  to  annul 

a  marriage,  on  the  ground  that  the  consent  of  one  of  the  parties 
thereto  was  obtained  by  force,  duress,  or  fraud,  may  be  main- 
tained, at  any  time,  by  the  party  whose  consent  was  so  obtained. 
Such  an  action  may  also  be  maintained,  during  the  life-time  of 
the  other  party,  by  the  parent  or  the  guardian  of  the  person  of 
the  party,  whose  consent  was  so  obtained,  or  by  any  relative  of 
that  part}',  who  has  an  interest  to  avoid  the  marriage.  But  a 
marriage  shall  not  be  annulled  on  the  ground  of  force  or  duress, 
if  it  appears  that,  at  any  time  before  the  commencement  of  the 
action,  the  parties  thereto  voluntarily  cohabited  as  husband  and 
wife;  or  on  the  ground  of  fraud,  if  it  appears  that,  at  any  time 
before  the  commencement  thereof,  the  parties  voluntarily  cohabited 
as  husband  and  wife,  with  a  full  knowledge  of  the  facts  constitut- 
ing the  fraud.     (Code  of  Civil  Procedure,  §  1750.) 

§  64h.  Annulment  for  incapacity.  An -action  to  annul  a  mar- 
riage, on  the  ground  that  one  of  the  parties  was  physically  incapa- 
ble of  entering  into  the  marriage  state,  may  be  maintained  by  the 
injured  party  against  the  party  whose  incapacity  is  alleged;  or 
fiuch  an  action  may  be  maintained  by  the  party  who  was  incapable 
against  the  other  party,  provided  the  incapable  party  was  unaware 
of  the  incapacity  at  the  time  of  marriage,  or  if  aware  of  sucli 
incapacity,  did  not  know  it  was  incurable.  (Code  of  Civil 
Procedure,  §  1752,  pt.) 

§  64i.  Custody  of  children.  The  court  must,  upon  the  applica- 
tion of  the  plaintiff  in  an  action  to  annul  a  inaniage,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  the 
ground  of  force,  duress,  or  fraud,  to  the  innocent  parent,  unless 
it  appears  that  the  latter  is  unfit,  for  any  reason,  to  have  the 
custody  of  oiie  or  more  of  the  children,  in  which  case  the  court 
must  give  such  directions  relating  thereto,  as  the  interests  of  the 
child  or  children  require.  The  judgment  may  make  provision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
of  the  guilty  parent.     (Code  of  Civil  Procedure,  §  1751.) 

§  64:j.  legitimacy  of  children.  Where  it  appears,  and  the  judg:- 
ment  determines  in  an  a/:tion  to  annul  a  marriage  on  the  groutuf 
that  the  former  hnshand  or  wife  was  living,  the  former  marriarjf* 
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bei)w  in  force ^  that  the  subsequent  marriage  was  contracted  by  at   §§64k-64Hi 
leatft  one  of  the  parties  thereto  in  good  faith,  and  with  the  full  T 

Wief  that  the  former  husband  or  wife  was  dead  or  that  the 
former  marriage  had  been  annulled  or  dissolved,  or  without  any 
knowledge  on  the  part  of  the  innocent  party  of  such  former  mar- 
riage, the  issue  of  the  subsequent  marriage  b,om  or  begotten  be- 
fore the  [final]  judgment,  are  deemed  for  all  purposes,  the  legiti- 
mate children  of  the  parent,  who  at  the  time  of  the  marriage  waa 
competent  to  contract,  and  are  entitled  to  succeed  as  such,  in  the 
same  manner  as  other  legitimate  children,  to  the  real  and  personal 
estate  of  said  parent ;  [and  the  issue  so  entitled  must  be  specified 
in  the  judgment,  and  the  innocent  party  must  be  awarded  their 
custody,]  and  he  or  she  is  entitled  to  appoint  a  guardian  of  their 
persons  by  will.  This  section  shall  be  construed  to  extend  to  all 
cases  where  the  judgment  or  decree  of  nullity  of  such  subsequent 
marriage  is  rendered  after  the  passage  of  this  act,  whether  such 
subsequent  marriage  was  contracted  before  or  after  the  passage 
hereof.     (Code  of  Civil  Procedure,  §  1745,  pt.) 

64k;  Legitimacy  of  children  where  marriage  annulled  for  idiocy 
or  lunacy.  A  child  of  a  marriage,  which  is  annulled  on  the 
ground  of  the  idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  i 

for  all  purposes,  the  legitimate  child  of  the  parent  who  is  of  sound 
mind.     (Code  of  Civil  Procedure,  §  1749,  pt.) 

§  04 1.  Legitimacy  of  children  where  marriage  annulled  for  want 
of  age  of  consent.  A  child  of  a  marriage,  which  is  annulled  on  the 
ground  that  one  or  both  of  the  parties  had  not  attained  the  age 
of  legal  consent,  is  deemed,  for  all  purposes,  the  legitimate  child 
of  both  parents.     (Code  of  Civil  Procedure,  §  1749,  pt.) 

§  64m.  Trial  and  evidence.  In  an  action  brought  as  prescribed 
in  this  article,  a  [final]  judgment,  annulling  the  marriage,  shall 
not  be  rendered  by  default,  for  want  of  an  appearance  or  pleading, 
or  upon  the  trial  of  an  issue,  without  proof  of  the  facts,  upon 
which  the  allegation  of  nullity  is  founded.  And  the  declaration 
or  confession  of  either  party  to  the  marriage  is  not  alone  sufficient 
as  proof;  but  other  satisfactory  evidence  of  the  facts  must  be 
produced.  In  such  an  action,  except  where  it  is  founded  upon  an 
allegation  of  the  physical  incapacity  of  one  of  the  parties  thereto, 
^fce  eourt  must,  upon  the  application  of  either  of  the  parties,  make 
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§1  Mn^a   ^^  order  directing  the  trial,  by  a  jury,  of  all  the  issues  of  fact ;  or 

it  may,  of  its  owu  motion,  make  au  order  directing  the  trial  bv 

a  jury,  of  one  or  more  issuies  of  fact;  for  which  purpose,  the  ques- 
tions to  be  tried  must  be  prepared  and  settled||,  as  prescribed  in 
section  970  of  this  actj.     (Code  of  Civil  Procedure,  §  1753.) 

§  64n.  Effect  of  judgment.  A  [final]  judgment,  annulling  a 
marriage,  rendered  during  the  lifetime  of  both  the  parties,  is 
conclusive  evidence  of  the  invalidity  of  the  marriage,  in  even' 
court,  of  record  or  not  of  record,  in  any  action  or  special  proceed- 
ing, civil  or  criminal.  Such  a  judgment,  rendered  after  the  death 
of  either  party  to  the  marriage  is  concluBive  only  sb  against  the 
parties  to  the  action,  and  those  claiming  under  them.  (Code  of 
Civil  Procedure,  §  1754.) 

§  6.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  4E  to  read  as  follows: 

ARTICLE  4E 

INFANTS 

Section  65.     Infant's  right  of  action, 

65a,  Action    hy    or    against    an    infant    affecting   real 

property. 
65b.  Actio7i  hy  infant  for  property  xorongly  subjected  to 

dower. 
65c.  Disposition   of  proceeds   of   sale   of   infant* s  real 

property. 
65d.  Security  of  guardian  ad  litem. 
65e.  Application  for  appointment  of  general  guardian. 
65f.   Verification   of   faHs   on   application   for  general 

guardian. 
65g.  Bo7id  of  general  guardian. 
65h.  Duties  and  HahUities  of  general  guardian. 

§  65.  Infant's  right  of  action.  Where  an  infant  has  a  right  of 
action,  he  is  entitled  to  maintain  au  action  thereon ;  and  the  same 
shall  not  be  deferred  or  delayed,  on  account  of  his  infancy.  (Code 
of  Civil  Procedure,  §  468.) 

§  65a.  Action  by  or  against  an  infant  affecting  real  property. 
Any  action  relating  to  real  property  [specified  in  this  title]  may 
be  maintained  by  or  against  an  infant  in  his  own  name.  (Code  of 
Civil  Procedure,  §  1686,  pt.) 
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§  65b.  Action  by  infant  for  poroperty  wrongly  tnibjected  to  §§65lh-65d 
dower.  Where  a  widow,  not  having  a  right  to  dower,  recovers 
dower  against  an  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes  of 
foJI  age,  he  may  bring  an  action  £of  ejectment]  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for 
dawer,  with  damages  from  the  time  when  she  entered  into  posses- 
sion, although  that  is  more  than  six  years  before  the  commence: 
ment  of  the  action.     (Code  of  Civil  Procedure,  §  1605.) 

^  65c.  Disposition  of  proceeds  of  sale  of  infant's  real  property. 
^ere  a  party  entitled  to  receive  a  portion  of  the  proceeds  of  the 
mb  of  real  property  in  an  action  or  proceeding  is  an  infant,  the 
(imrt  may  direct  it  to  be  invested  in  permanent  securities  in  the 
name  and  for  the  benefit  of  the  infant,  or  it  niav  direct  it  to  be 
paid  over  to  the  general  guardian  of  the  said  infant  when  the 
.miardian  shall  have  executed  to  such  infant  a  bond  with  two 
sureties  which  shall  be  approved  by  the  court ;  or,  if  any  of  the 
iiioneya  arising  from  the  proceeds  of  such  sale  shall  have  been 
paid  to  the  county  treasurer,  and  on  due  proof  that  such  money 
tas  remained  uninvested  in  permanent  securities  for  the  space  of 
Tbree  months^  may  direct  the  same  to  be  paid  to  the  general  guar- 
dian of  such  infant  upon  his  giving  an  undertaking  in  an  amount 
and  with  [secnritiefi]  sureties  satisfactory  to  the  court  for  the 
taithful  execution  of  his  trust  In  the  case  of  an  infant  residing 
without  the  state,  and  having  in  the  state  or  countrj^  where  he  or 
?lie  resides  a  general  guardian  or  person  duly  appointed  under  the 
laws  of  such  state  or  countrv,  to  the  control  and  entitled,  bv  the 
laws  of  sQ<^  state  or  countrv,  to  the  custody  of  the  monev  of  such 
infant,  the  court,  upon  satisfactory'  proof  of  such  facts  and  of  the 
j-ufficiency  of  the  bond  or  securitj-  given  by  such  general  guardian 
^^rpersiHi  in  such  state  or  country  by  the  certificate  of  a  judge  of  a 
<f>art  of  record  of  such  state  or  country,  or  otherwise,  may  direct 
tiat  the  portion  of  such  infant  arising  upon  such  sale  shall  be  paid 
"^er  to  such  general  guardian  or  person.  (Code  of  Civil  Pro- 
<^iire,  §  1581,  incorporating  General  Rules  of  Practice,  rr.  58, 
pt.  59,  pt.,  by  extending  the  section  to  any  sale  of  real  property. ) 

?  65d.  Security  of  gruardian  ad  litem.  Except  in  a  case  where 
't  is  otherwise  specially  prescribed  by  law,  a  guardian,  appointed 
^•v  an  infant  £as  prescribed  in  this  article,]  shall  not  be  per- 
3^tted  to  receive  money  or  property  of  the  infant,  other  than 
^•-^t?  and  expenses  allowed  to  the  guardian  by  the  court,  until  ho 
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§8  65e-65g  has  given  suiflScient  security,  approved  by  a  judge  of  the  court,  or  a 
"  county  judge,  to  account  for  and  apply  the  same,  under  the  direc- 
tion of  the  court.  [The  last  two  sections  do]  This  section  does 
not  apply  to  the  general  guardian  of  the  infant,  who  has  been 
appointed  his  guardian  ad  litem,  [as  prescribed  in  this  article; J 
but  the  court  may,  at  any  time,  require  the  general  guardian  to 
give  additional  security  for  the  faithful  discharge  of  his  trust, 
before  receiving  money  or  property  of  the  infant  under  a  judg- 
ment or  order  in  the  action.  (Code  of  Civil  Procedure,  §§  474, 
476.) 

§  65e.  Application  for  appointment  of  general  guardian.  Except 
in  cases  otherwise  provided  for  by  law,  for  the  purpose  of  having 
a  general  guardian  appointed,  the  infant,  if  of  the  age  of  fourteen 
yea/rs  or  upwards,  or  some  relative  or  friend,  if  the  infant  is  wider 
'  fourteen,  may  present  a  petition  to  the  court,  stating  the  age  anvd 
residence  of  the  infant  and  the  name  and  residence  of  the  person 
proposed  or  nominated  as  guardian,  and  the  relationship,  if  any, 
which  such  person  hears  to  the  infant,  and  the  naiwre,  situ^ition, 
and  value  of  the  infant's  estate,  (Greneral  Eules  of  Practice, 
r.  52.) 

§  65f.  Veriflcation  of  facts  on  application  for  general  guardiaii. 
Upon  presenting  the  petition,  for  the  appoirUment  of  a  general^ 
guardian,  the  court  shall,  by  inspection  or  otherwise,  ascertain  ike 
age  of  the  infant,  and  if  of  the  age  of  fourteen  years  or  upwards, 
shall  examine  him  as  to  his  voluntary  nomination  of  a  suitable  and 
proper  person  as  guardiari;  if  under  fourteen,  shall  ascertain  who 
is  entitled  to  the  gv/irdianship,  and  shall  name  a  competent  andi 
proper  person  as  guardian.  The  court  shall  also  a>scertain  the" 
amount  of  the  personal  property,  and  the  gross  amount  of  value  of 
the  rents  a/nd  profits  of  the  real  estate  of  the  infant  during  his' 
minority,  and  shall  also  ascertain  the  sufficiency  of  the  secnriiyr 
offered  by  the  guardian.    (General  Rules  of  Practice,  r.  53.") 

§  6Sg.  Bond  of  general  guardian.  The  security  to  be  givpn  by 
the  general  grmrdian  of  an  infant  shall  be  a  bond  in  the  penalty  of 
double  the  amount  of  the  personal  estate  of  his  ward  and  of  a^gross 
amount  or  value  of  the  rents  or  profits  of  the  real  estate  during  his 
minority.  The  bond  shall  be  executed  by  the  guardian,  togethei* 
with  at  least  two  sufficient  sureties,  each  of  whom  shall  be  worth 
the  amount  specified  in  the  penalty  of  the  bond  over  and  above  all 
debts. 


DoMESTivJ  Relations  Law  331 

If,  however^  the  total  amount  of  the  personal  estate  of  an  infant  §  65h 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the  real 
estate  during  his  minority  shall  exceed  $2,500,  then  the  bond  must 
he  the  bond  of  a  surety  company  authorized  to  do  business  in  this 
staJte,  or  the  general  guardian  may  give  a  bond  secured  by  a  mort- 
gage on  improved  and  unincumbered  real  property  of  the  value  of 
the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from, 
special  circumstances  it  may  be  fouiid  for  the  interest  of  the  infant, 
and  may  direct  the  principal  of  the  estate  and  any  part  thereof  to 
he  invested  in  the  bonds  of  the  state  of  New  York  or  of  the  United 
States,  or  deposited  with  any  trust  company  which  shall  have  been 
designated  as  a  depository  for  such  moneys,  or  invested  in  bond 
and  mortgage  on  unincumbered  and  improved  property  of  at  least 
double  the  value  of  the  amount  invested,  to  be  shown  to  the  satis- 
factiofn  of  the  court,  for  the  benefit  of  the  infants,  and  thai  the 
interest  or  income  thereof  only  be  received  by  the  guardian.  (Gen- 
eral Rules  of  Practice,  p.  54.) 

§  65h.  Duties  and  liabilities  of  general  guardian.  The  general 
guardian  of  an  infant  shall  receive  no  part  of  the  proceeds  of  a^ 
sale  of  real  property  belonging  to  an  infant  sold  under  a  decree, 
judgment  or  order  of  the  court  until  the  guardian  has  given  such 
further  security  for  the  faithful  discharge  of  his  trust  as  the  court 
may  direct  In  case,  however,  such  proceeds  shall  exceed  the  sum 
of  five  hundred  dollars  the  court  shall  require  the  guardian  to  give 
a  bond',  in  the  penally  of  double  the  amount  to  be  paid  to  the 
guardian,  such  bond  to  be  thai  of  a  surety  company  aulhorized 
to  do  business  in  this  state  or  secured  by  mortgage  on  improved  and 
unincumbered  real  property  worth  the  amount  of  the  penalty  of 
the  bond,     (General  Rules  of  Practice,  r.  51,  pt.) 

§  7.  This  act  shall  take  effect  July  one,  nineteen  hundred  and 
twenty. 
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(Provisions  from  the  Code  of  Civil  Procedure  relating  to  evi- 
dence, including  the  legislation  of  1918,  arranged  alphabetically 
in  a  new  consolidated  law.) 
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Ay  ACT  relating  to  evidence  constituting  chapter  seventeen-a  of 

the  consolidated  laws. 

The  People  of  the  State  of  New  YorJe^  represented  in  Senate  arid 
Assembly  J  do  enact  as  follows: 

CHAPTER  17A  OF  THE  CONSOLIDATED  LAWS 

Evidence  Law 

Article     1.  Sht)rt  title  (§  1). 

2.  Acknowledged  instrument  (§2). 

3.  Affidavit  of  publication  (§§  3-4). 

4.  Bill  of  particulars  (§5). 

5.  Bills  and  notes  (§§  6-7). 

6.  Breach  of  promise  of  marriajre  (§  8  j. 

7.  Census  record  (§9). 

«.   Certiticatcs  (S^  10-18). 
9.  Chattel  (§14). 

10.  Child  (§  15). 

11.  Colonial  .stalutcs  (S  10). 

12.  Comptroller's  record  (§  17). 

13.  Conveyance  (§§  18-23). 

14.  Convicted  person  as  witness  (§  24). 

15.  Copies  of  papers  (§  25). 

16.  Corporations  (§§  26-29). 

17.  Criminal  conversation  (§  30). 

18.  Death  (§§  31-32). 

19.  Deposition  (§§  33-37). 

20.  Designation  for  service  of  paper  (§  38). 

21.  Documentary  evidence  (§§  39-42). 

22.  Evidence  on  former  trial  (§  43). 

23.  F(a'feiture  of  recognizance  (§§  44-45). 

24.  Handwriting  (§  46). 

25.  Husband  and  wife  (§  47). 

26.  Injury  to  property  (g  4S). 

27.  Judgment  (40-50). 
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Article  2S.  Justice  of  the  peace  (§§  51-55). 

29.  Libel  (§§  56-57). 

30.  Marriage  (§  58). 

31.  ilisapproi)riatioii  (§59). 

32.  Municipal  record  (§§  60-G2). 

33.  iS^otice  (§63). 

34.  Perpetuated  testimony  (§  64). 

35.  Personal  injury  (§  65). 

36.  Personal  transaction  or  communication  with  deceased 

person  or  lunatic  (§  66). 

37.  Pleading  (§  67). 

38.  Privileged  communication  (§§  68-69). 

39.  Protest  of  bills  and  notes  (§70). 

40.  Public  record  (§  71-72). 
.41.  Kebuttal  evidence  (§  73). 

42.  Receipts  (§  74). 

43.  Recitals  (§§  75-76). 

44.  Records  (§§  77-78). 

45.  Return  to  execution  (§  79). 

46.  Seal.  (§  80). 

47.  Slander  (§§  80-82). 

48.  Statutes   (§§  83-84). 

49.  Surveyor's  evidence  (§  85). 

50.  Tender  and  offer  (§  86), 

51.  Title  to  real  property  (§  87). 

52.  United  States  record  (§§  88-89). 

53.  Weather  record  (§§  90^91). 

54.  Witness  (§§  92-97). 

55.  Construction  and  effect  (§§  98-99). 

ARTICLE  1 

Short  Title 
Section  1.  Short  title. 

§§  1-2  §  L  Short  title.    This  chapter  shall  be  known'as  the  ''  Evidence 

Law". 

ARTICLE   2 

A C K XO WLEDG ED  I X RTRU MEX T 

Section  2.  Acknowledged,  proved  or  certified  instrument. 

§  2.  Acknowledged,  proved  or  certified  instnunent.    Any  instru- 
ment,  except  a  promissory  note,  a  bill  of  exchange,  or  a  last  will^ 
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may  be  acknowledged,  or  proved,  and  certified,  in  the  manner   S§  3-5 
prescribed  by  law  for  taking  and  certifying  the  acknowledgment  or 
proof  of  a  conveyance  of  real  property;  and  thereupon  it  is  evi- 
dence, as  if  it  was  a  convevance  of  real  property.     (Code  of  Civil 
Procedure,  §  937.) 

ARTICLE  3 

Affidavit  of  Publication 

Section  3.  Affidavit  of  publication  presumptive  evidence. 

4.  Affidavit  of  refusal  to  publish,  presumptive  evidence. 

§  3.  Affidavit  of  publication  pregumptive  evidence.  The  affidavit 
of  the  printer  or  publisher  of  a  newspaper,  published  within  the 
sfjite,  or  of  his  foreman  or  principal  clerk,  showing  the  publication 
of  a  notice  or  other  advertisement,  authorized  or  required,  by  a 
law  of  the  state,  to  be  published  in  that  newspaper,  annexed  to  a 
printed  copy  of  the  notice  or  other  advertisement,  may  be  read  in 
evidence;  and  is  presumptive  evidence  of  the  publication,  and, 
also,  of  the  matters  stated  therein,  showing  that  the  deponent  is 
authorized  to  make  the  affidavit.  But  this  section  does  not  apply 
to  a  case,  where  the  affidavit  is  required  by  law  to  be  filed,  imless 
it  has  been  duly  filed ;  or  to  a  case,  where  the  mode  of  proving  a 
publication  is  otherwise  specially  prescribed  by  law.  (Code  of 
Civil  Procedure,  §  926.) 

§  4.  Affidavit  of  refusal  to  publish,  presumptive  evidence.  [Sucli] 
An  affidavit  of  the  refusal  to  puhlish  for  the  fees  prescribed  In/ 
h\r  is  presumptive  evidence  of  the  facts  stated  therein.  (Code 
of  Civil  Procedure,  §  3294,  pt. ) 

ARTICLE  4 

Bill  of  Particulars 

Section  5.  Failure  to  deliver  copy  of  account  or  bill  of  particulars. 

§  5.  Failure  to  deliver  copy  of  account  or  bill  of  particulars.    If  a 

jytrfij  fails  to  deliver  a  copy  of  an  account  alleged  in  his  pleading, 
when  demanded  a.s  provided  ht/  the  civil  practice  rules,  he  is  pre- 
cluded from  giving  evidence  of  the  account,  [and]  In  case  of 
default  in  the  delivery  of  a  hill  of  particulars  irhen  ordered  by 
the  court,  the  court  shall  preclude  him  from  giving  evidence  of 
the  part  or  parts  of  his  affirmative  allegation  of  which  particulars 
have  not  been  delivered.     (Code  of  Civil  Procedure,  §  531,  pt.) 
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ARTICLE  5 

Bills  and  Notes 

Section  6.  Lost  negotiable  paper. 

7.  Proof  of  presentment,  protest  and  notice  of  foreign 
bills. 

§§6-8  §  6.  lost  negotiable  paper.    Where  it  appears,  upon  the  trial  of 

an  action  that  a  negotiable  promissorv^  note  or  bill  of  exchange, 
upon  which  the  action,  or  a  counterclaim  interposed  in  the  action, 
is  founded,  was  lost,  while  it  belonged  to  the  party  claiming  the 
amount  due  thereupon,  he  may  prove  the  contents  thereof,  by 
parol  or  other  secondary  evidence,  and  may  recover  or  set  oflF  the 
amount  due  thereupon,  as  if  it  was  produced  But  for  that  pur- 
pose, he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved  by 
the  judge  or  the  referee,  to  the  effect  that  he  will  indemnify  the 
adverse  party,  his  heirs  and  personal  representatives,  against  any 
claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim.  But 
where  an  action  is  prosecuted  or  defended  by  the  people  of  the 
state,  or  by  a  public  officer  in  their  behalf,  the  people,  or  the 
public  officer,  may  prove  the  contents  of  a  lost  note  or  bill  of 
exchange,  by  parole  or  other  secondary  evidence,  and  may  recover 
or  set  off  the  amount  due  thereupon,  without  giving  any  security 
to  the  adverse  party.     (Code  of  Civil  Procedure,  §§  1017,  1918.) 

§  7.  Proof  of  presentment,  protest  and  notice  of  foreign  bills. 

Proof  o!f  the  presentment,  for  acceptance  or  payment,  of  a  promis- 
sory note  or  bill  of  exchange,  payable  in  another  state,  or  in  a 
territory,  or  foreign  country,  or  of  a  protest  of  the  note  or  bill, 
for  nonacceptance  or  nonpayment,  or  of  the  service  of  notice 
thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in  any  manner 
authorized  bv  the  laws  of  the  state,  territorv,  or  countrv  where  it 
was  payable.     (Code  of  Civil  Procedure,  §  92&.) 

ARTICLE  6 
Bkeacii  of  Promise  of  Marriage 
Section  S.  [Mitigation  in  action  for  breach  of  promise. 

§  8.  Mitigation  in  action  for  breach  of  promise.    In  an  action  to 
recover  damages  for  the  breach  of  a  promise  to  marry,  £or  for  a 
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personal  injury,  or  an  injury  to  property, J  the  defendant  may  §§9-11 
prove,  at  the  trial,  facts^  not  amounting  to  a  total  defence,  tending 
to  mitigate  or  otherwise  reduce  the  plaintiff's  damages,  if  they  are 
set  forth  in  the  answer,  either  with  or  without  one  or  more  defences 
to  the  entire  cause  of  action.  A  defendant,  in  default  for  want  of 
ail  answer,  may,  upon  a  reference  or  inquiry  to  ascertain  the 
amoimt  of  the  plaintiff's  damages,  prove  facts  of  that  description. 
(Code  of  Civil  Procedure,  §  536,  pt.) 

ARTICLE  7 
Census  Record 
Section  9.   Census  record. 

§  9.  Census  record.  A  certificate  of  the  director  or  other  officer 
in  charge  of  the  census  of  the  United  States,  attested  bv  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  the 
Uuited  States,  or  giving  the  result  of  said  census  otherwise  shall  be 
received  as  prima  facie  evidence  of  such  facts.  (Code  of  Civil 
Procedure,  §  944,  pt.) 

ARTICLE  8 

Certificates 

Section  10.  Presumption  of  facts  certified  in  certificate  of  search 

for  paper. 

11.  Prrsumptioii    of    facts    contained    in    certificate    or 

affidavit  of  public  officer. 

12.  Form  of  certificate. 

13.  Certificate  of  sheriff's  sale  as  evidence  of  issue  of 

execution. 

§  10.  Presumption  of  facts  certified  in  certificate  of  search  for 
paper.  Where  the  officer,  to  whom  the  legal  custody  of  a  paper 
belongs,  certifies,  under  his  hand  nnd  official  seal,  that  he  has  made 
diligent  examination,  in  his  office,  for  the  paper,  and  that  it 
cannot  be  found,  the  certificate  is  presumptive  evidence  of  the 
facts  so  certified,  as  if  the  officer  personally  testified  to  the  same. 
(Code  of  Civil  Procedure,  §  921.) 

§  11.  Presumption  of  facts  contained  in  certificate  or  affidavit  of 
public  officer.  Where  a  public  officer  is  required  or  authorized,  by 
si)ec'      ^.^rovision  of  law,  to  make  a  certificate  or  an  affidavit. 
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• 

§9  iJ-lo        touching  an  act  performed  by  kim,  or  to  a  fact  ascertained  hr 

kim^  in  the  course  of  his  official  duty;  ajid  to  file  or  deposit  it  in: 
a  public  office  of  the  state;  the  certificate  or  affidavit,  so  filed  or 
deposited,  or  an  exemplified  copy  thereof,  is  prQsuraptive  evidence 
of  the  facts  therein  alleged,  except  where  the  effect  thereof  is 
declared  or  regulated,  by  special  provision  of  law.  (Code  of 
•Civil  Procedure,  §  922.) 

§  12.  Form  of  certificate.  Where  a  transcript,  exemplification,, 
or  certified  copy  of  a  record  or  other  paper,  is  declared  by  law  to 
be  evidence,  and  special  provision  is  not  made  for  the  fomi  of 
the  certificate,  in  the  particular  case,  the  person,  authorized  to 
certify,  must  state,  in  his  certificate,  that  it  has  been  compared 
by  him  with  the  original,  and  that  it  is  a  correct  transcript  there- 
from, and  of  the  whole  of  the  original.  If  the  officer,  or  the  court, 
body,  or  board,  in  whose  custody  an  original  paper,  specified  in 
[the  last]  this  section,  is  retjuired  to  be,  by  the  laws  of  the  state, 
or  of  another  state,  or  of  the  United  States,  or  of  a  territorv 
thereof,  or  of  a  foreign  country,  has,  pursuant  to  those  laws,  an 
official  seal,  the  certificate  must  be  attested  by  that  seal.  If  the- 
certificate  is  made  bv  the  clerk  of  a  c^untv,  within  the  state,  it 
mui3t  be  attested  by  the  seal  of  the  county.  Thi^  [The  lastX 
secjtion  does  not  require  the  seal  of  a  court  to  be  affi-xed  to  a  cer- 
tified copy  of  an  order,  or  of  a  paper  filed  therein,  or  entry  made,, 
where  the  copy  is  used  in  tlie  same  court,  or  before  an  officei^ 
theerof[;'  or,  in  the  supreme  court  where  it  is  used  in  a  circuit 
court,  or  a  court  of  oyer  and  terminer],  (Code  of  Civil  Pro- 
cedure, §§  057,  058,  050.) 

§  13.  Certificate  of  sheriff's  sale  as  evidence  of  issue  of  execution^ 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at  least 
twenty  years  theretofore  real  property  has  been  sold  by  a  sherifF 
for  enforcement  of  tlie  valid  lien  thereon  of  a  duly  docketed  judg- 
ment, and  that  a  certificate  of  the  sale  has  been  duly  made  by  the 
sheriff  and  filed,  and  that  a  conveyance  in  completion  of  the 
purchase  has  been  executed  and  recorded,  but  that  the  execution 
or  writ  by  virtue  of  which  the  sale  has  so  been  made  can  not  be* 
found  in  the  office  of  the  clerk  with  whom  the  same  should  have 
been  filed,  then  and  in  such  case  the  recital  of  or  reference  to  sucli 
execution  or  writ  contained  in  the  said  certificate,  or  in  the  said 
conveyance,  or  in  the  record  thereof  shall  be  prima  facie  evidence 
of  the  said  execution  or  writ  and  of  the  issue  of  the  same  as  againat 
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any  party  whose  claim  of  title  is  not  shown  to  have  been  accom-   §§  14-15 
panied  or  supported  by  peaceable  possession  of  the  premises  in 
controversy   for  at  least  three  years  immediately  preceding  the 
comraenc^nient  of  the  action.     (Code  of  Civil  Procedure,  §  961e.) 

ARTICLE  9 

Chattel 

Sectioia  14:,   Proof   of   concealment,    removal    or    disposition   of 

chattel  in  action  to  recover  same. 

§  14.  Proof  of  eoneealment,  remoTal  or  difl9>oiition  of  chattel  im 
^u^ion  to  recover  Mjne.  Where  hi  an  action  to  recover  a  chattel 
[where],  it  is  alleged  in.  the  complaint  that  the  chattel  or  a  part 
thereof  has  been  concealed,  removed  or  disposed  of  so  that  it  cannot 
be  found  or  taken  by  the  sheriff  and  with  intent  that  it  should  not 
be  so  foimd  or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
thereof [; J,  [or  to  recover  for  money  received  or  to  recover 
property  or  damages  for  the  conversion  or  misapplication  of  pro- 
perty where  it  is  alleged  in  the  complaint  that  the  money  was 
received  or  the  property  was  embezzled  or  fraudulently  misapplied 
bv  a  public  officer  or  by  an  attorney,  solicitor  or  counselor,  or  by 
an  offieer  or  agent  of  a  corporation  or  banking  association  in  the 
cocurse  of  his  emplojTnent,  or  by  a  factor,  agent,  broker,  or  other 
person  in  a  fiduciary  capacity.  Where  such  allegation  is  made,J 
the  plaintiff  cannot  recover  unless  he  proves  the  same  on  the  trial 
of  the  action.  [;  and  a  judgnieut  for  the  defendant  is  not  a  bar 
to  the  new  action  to  recover  the  money  or  chattel.  J  (Code  of  Civil 
Procedure,  §  549,  subd.  2.) 


ARTICLE  10 
Child 


Section  15.  Age  of  child. 


§  15.  Age  of  chfld.  Whenever  in  any  proceeding  or  trial  it 
becomes  necessary  to  determine  the  age  of  a  child,  such  child 
may  be  produced  and  exhibited  to  enable  the  magistrate,  court  or 
jury  to  determine  its  age  by  a  personal  inspection;  and  such 
<»Tirt  or  magistrate  may  direct  an  examination  by  one  or  more 
physicians,  whose  opinion  shall  also  be  competent  evidence  upon 
the  question  of  such  age.     (Code  of  Civil  Procedure,  §  961a.) 
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ARTICLE  11 
Colonial  Statutes 
Section  16.  Colonial  Statutes. 

§§  16-18  §  16.  Colonial  Statutes.     A  statute  contained  in  the  compila- 

tion  of  the  colonial  statutes  transmitted  to  the  legislature  by  the 
commissioners  of  statutory  revision,  pursuant  to  chapter  one 
hundred  and  twenty-five  of  the  laws  of  eighteen  hundred  and 
ninety-one,  shall  be  evidence  in  any  action  or  proceeding,  and  of 
the  same  force  and  effect  as  though  the  original  was  produced,  if 
it  appears  from  such  publication  that  such  statute  was  copied  from 
the  original.     (Code  of  Civil  Procedure,  §  941a.) 

ARTICLE  12 
Comptroller's  Record 
Section  17.  Comptroller's  Record, 

a 

§  17.  Comptroller's  Secord.  The  certified  extract  by  the  comp- 
troller from  the  books  and  records  of  his  office  with  reference 
to  (my  real  estate  may  be  read  in  evidence  in  all  courts  and  pro- 
ceedings with  the  same  effect  as  the  original  book  or  record.  (Code 
of  Civil  Procedure,  §  931c,  pt.) 

ARTICLE  13 

Conveyance 

Section  18.  Conveyance. 

19.  Record  of  conveyance. 

20.  Record  of  conveyance. 

21.  Certificate  and  proof  of  conveyance. 

22.  Conveyance  of  property  without  state. 

23.  Conveyance  upon  sale  under  execution. 

§  18.  Conveyance.  A  conveyance,  acknowledged  or  proved^ 
and  certified,  in  the  manner  prescribed  by  law,  to  entitle  it  to  be 
recorded  in  the  county  where  it  is  offered,  is  evidence,  without 
further  proof  thereof.     (Code  of  Civil  Procedure,  §  935,  pt.) 
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§  19.  Eecord  of  conveyance.  Except  as  otherwise  specially  pre-   §9  19-23 
scribed  by  law,  the  record  of  a  conveyance,  duly  recorded,  within 
the  state,  or  transcript  thereof,  duly  certified,  is  evidence,  with 
like  effect  as  the  original  conveyance.     (Code  of  Civil  Procedure, 
§  935,  pt.) 

§  20.  Eecord  of  conveyance.  An  exemplification  of  the  record 
of  a  conveyance  of  real  property  situated  without  the  state,  and 
within  the  United  States,  which  has  been  recorded  in  the  state 
or  territory,  where  the  real  property  is  situated,  pursuant  to  the 
laws  thereof,  when  certified  under  the  hand  and  seal  of  the 
officer,  having  the  custody  of  the  record,  is,  if  the  original  can- 
not be  produced,  presumptive  evidence  of  the  conveyance,  and 
of  the  due  execution  thereof.     (Code  of  Civil  Procedure,  §  947.) 

§  21.  Certificate  and  proof  of  conveyance.  The  certificate  of 
the  acknowledgment,  or  of  the  proof  of  a  conveyance,  or  the  record, 
or  the  transcript  of  the  record  of  such  a  conveyance,  is  not  con- 
chisive;  and  it  may  be  rebutted,  and  the  effect  thereof  may  be 
contested,  by  a  party  affected  thereby.  If  it  appears  that  the  proof 
was  taken  upon  the  oath  of  an  interested  or  incompetent  witness, 
the  conveyance,  or  the  record  or  transcript  thereof,  shall  not  be 
received  in  evidence,  until  its  excution  is  established  bv  other  com- 
petent  proof.     (Code  of  Civil  Procedure,  §  936.) 

§  22.  Conveyance  of  property  without  state.  A  conveyance  of 
real  property,  situated  without  the  state,  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  within  the 
county  wherein  it  is  offered  in  evidence,  is  evidence,  without 
further  proof  thereof,  as  if  it  related  to  real  property  situated 
within  the  state.  A  conveyance  of  real  property,  situated  within 
another  state,  or  territory  of  the  United  States,  which  has  been 
duly  authenticated,  according  to  the  laws  of  that  state  or  territory, 
so  as  to  be  read  in  evidence  in  the  courts  thereof,  is  evidence  in 
like  manner.     (Code  of  Civil  Procedure,  §  946.) 

§  23.  Conveyance  upon  sale  under  execution.  After  the  [samej 
conveyance  upon  a  sale  under  execution  shall  have  been  recorded 
for  twenty  years  in  the  county  where  the  real  estate  is  situated, 
it  shall  be  presumptive  evidence  of  the  facts  therein  stated.  ( Code 
of  Civil  Procedure,  §  1471,  pt.) 
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ARTICLE  14 

Convicted  Peeson  as  Witness 

Section   24.    Competency   of   testimony   of  person   convicted   of 

crime. 

§§  24-26  §  24.  Competency  of  testimony  of  person  convicted  of  crime.    A 

person  who  has  l)een  convicted  of  a  crime  or  misdemeanor  is, 
notwithstanding,  a  competent  witness  in  a  civil  or  criminal  action 
or  special  proceeding;  but  the  conviction  may  be  proved,  for  the 
purpose  of  affecting  the  weight  of  his  testimony,  either  by  tlie 
record,  or  by  his  cross-examination,  upon  which  he  must  answer 
•  any  question  relevant  to  that  inquiry;  and  the  party  cross-exam- 
ining him  is  not  concluded,  by  his  answer  to  such  a  question. 
(Code  of  Civil  Procedure,  §  832.) 

ARTICLE  15 
Copies  of  Papers 
Section  25.  Order  of  severance  and  judgment  roll. 

§  25.  Order  of  severance  and  judgment  yoU.  When  judgment  is 
taken  against  one  or  more  defendants  severally  liable  and  an  order 
of  severance  has  been  entered,  in  any  subsequent  proceeding* 
against  the  other  defendants  the  plaintiff  may  use  together  with 
a  certified  copy  of  such  an  order,  a  copy  of  a  paper  constituting 
a  part  of  the  judgment  roll,  with  like  effect,  as  if  it  was  the  orig- 
inal.    (Code  of  Civil  Procedure,  §  456,  pt.) 

ARTICLE  16 

Corporations 

Section  26.  Admission  of  member  of  corporation. 

27.  Proof  of  corporate  existence. 

28.  Books  of  foreign  corporations  as  presumptive  evidence 

29.  Copy  of  books  of  foreign  corporation. 

§  26.  Admission  of  member  of  corporation.  The  admission  of  a 
member  of  an  aggregate  corporation,  who  is  not  a  party,  shall  not 
be  received  as  evidence  against  the  corporation  unless  it  was  made 


concerning  and  while  engaged  in  a  transaction  in  which  he  was  §§  27-29 
the  authorized  agent  of  the  corporation;  or  nnless  it  was  made 
while  a  niemher  of  such  corporation  and  testifying  as  a  witness 
concerning  a  transaction  of  the  corporation,  when  the  official  record 
of  such  testimony  shall  be  received.  (Code  of  Civil  Procedure,  § 
839.) 

§  27.  Proof  of  corporate  existenGe.  In  an  action,  brought  by  or 
against  a  corporation,  the  plaintiff  need  not  prove,  upon  the  trial, 
the  existence  of  the  corporation,  uuless  the  answer  is  verified,  and 
cont^ns  an  affimaative  allegation  that  the  plaintiff,  or  the  defend- 
ant, as  the  case  may  be,  is  not  a  corporatioiL  (Code  of  Civil  Pro- 
cedure, §  1776.) 

§  28.  Books  of  foreign  corporationft  as  presumptive  evidence. 
Where  a  party  wishes  to  prove  an  act  or  transaction  of  a  foreign 
corporation,  the  book  or  books  of  the  corporation  may  be  used  for 
that  purpose,  as  presumptive  evidence,  whether  any  or  all  of  the 
parties  are  or  are  not  members  of  the  corporation.  (Code  of  Civil 
Procedure,  §  929.) 

§  29.  Copy  of  books  of  foreign  corporation.  If  an  original  book 
of  a  foreign  corporation  is  not  produced  at  the  trial,  [as  prescribed 
in  the  last  section]  a  copy  thereof,  of  an  entry  therein,  verified  as 
prescribed  in  [the  next  J  this  section  may  be  used,  with  like  effect 
.  as  the  original  book ;  provided  that  tlie  party,  intending  to  use 
the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of  his 
intention,  specifying  briefly  the  nature  of  the  evidence  proposed 
to  be  given.  But  this  [and  the  next]  section  does  not  apply,  where 
the  foreign  corporation  is  a  party  to  the  action,  and  seeks  to  prove 
its  own  act  or  transaction,  in  its  own  behalf.  The  copy  must  be 
verified  by  the  deposition,  taken  as  prescril)ed  by  law,  or  the  oral 
testimony,  taken  at  the  trial,  of  the  person  who  made  it,  or  of  a 
person  who  has  examined  and  compared  it  w^ith  the  original  book, 
or  the  entry  therein.  The  witness  must  testify  that  the  copy  pro- 
duced is  correct;  that  he  made  it,  or  compared  it  with  the 
original ;  and  that  he  then  knew  that  the  original  book  so  copied,  or 
containing  the  entry,  was  the  book  of  the  corporation ;  or  that  it 
was  then  acknowledged  to  him  to  l)e  such,  by  an  officer  or  I'eceiver 
of  the  corporation,  or  a  person  having  the  custody  thereof,  naming 
the  person  who  made  the  acknowledgment ;  and  he  must  specify 
where  and  in  whose  custody,  the  original  was  then  kept  (Code  of 
Civil  Procedure,  §§  930,  931.) 
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ARTICLE  17 

Criminal  Convehsation 

Section  30.  Testimony  of  wife  in  action  for  criminal  conversa- 
tion. 

^8  30-32  §  80.  Testimony  of  wife  in  action  for  criminal  conversation.    In 

an  action  for  criminal  conversation,  the  plaintiff's  wife  is  not  a 
competent  witness  for  the  plaintiff,  but  she  is  a  competent  witness 
for  the  defendant  as  to  any  matter  in  controversy;  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  confiden- 
tial communication  had  or  made  between  herself  and  the  plaintiff. 
(Code  of  Civil  Procedure,  §  831,  pt.) 

ARTICLE  18 

Death 

Section  31.  Presumption  of  death  of  person  having  life  estate. 
32.  Presumption  of  death  in  partition. 

§  31.  Presumption  of  death  of  person  having  life  estate.  A  per- 
son 2)osse8sed  of  personal  property  in  state  or  upon  who  e 
life  an  estate  in  real  property  depends,  who  remains  without 
the  United  States,  or  absents  himself  in  the  state  or  elsewhere 
for  seven  years  together,  is  presumed  to  be  dead  in  an  action  or 
special  proceeding  concerning  such  property  or  the  administration 
of  the  estate  of  such  person,  unless  it  is  affirmatively  proved  that 
he  was  alive  within  that  time.  (Code  of  Civil  Procedure,  §  841, 
pt.,  as  amended,  L.  1918,  ch.  318.) 

§  32.  Presumption  of  death  in  partition.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to  the 
treasurer  of  any  county  for  any  unknown  heirs,  and  has  remained 
unclaimed  for  twenty-five  years,  after  such  payment  by  any  per- 
son entitled  thereto,  the  lapse  of  twentj^-five  years  after  such  pay- 
ment raises  the  presumption  of  the  death  of -such  unknown  heirs 
at  the  time  of  the  sale  of  such  real  property  and  before  such  pay- 
ment, and  after  the  lapse  of  twenty-five  years  after  such  payment 
it  shall  be  presumed  that  there  were  no  such  unknown  heirs  living 
at  the  time  of  such  sale  or  payment,  and  in  any  action  or  pro- 
ceeding taken  for  the  purpose  of  distributing  and  paying  over  such 
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proceeds,  all  such  unknowii  heirs  are  presumed  and  they  shall  be   §  33 
presumed  to  have  been  dead  at  the  time  of  such  sale  and  before 
8uch  payment  into  court,  or  to  the  treasurer  of  any  county.    (Code 
of  Civil  Procedure,  §  841,  pt.) 

ARTICLE  19 
Deposition 

Section  33.  Deposition  for  foreign  tribunal. 

34.  Contents  of  petition  and  proceeding. 

35.  Deposition. 

36.  Effect  of  deposition. 

37.  Presumption    of   facts    contained    in    affidavits   for 

deposition. 

§  33.  Deposition  for  foreign  tribunal.  A  party  to  an  action, 
suit,  or  special  proceeding,  civil  or  criminal,  pending  in  a  court 
without  the  state,  either  in  the  United  States,  or  in  a  foreign  coun- 
try, may  obtain,  [by  the  special  proceeding  prescribed  in  this 
article,]  -the  testimony  of  a  witness,  and,  in  connectioij.  therewith, 
the  production  of  books  and  papers,  within  the  state,  to  be  used 
in  the  action,  suit  or  special  proceeding. 

WTiere  a  commission  to  take  testimony,  within  the  state,  has- 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending ;  or  where  a  notice  has  been  given ;  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the  testi- 
mony, within  the  state,  pursuant  to  the  laws  of  the  state  or  coun- 
try, wherein  the  court  is  located,  or  pursuant  to  the  laws  of  the 
Tnited  States,  if  it  is  a  court  of  the  United  States,  the  supreme 
court,  or  the  county  court,  or  a  judge  of  either  court,  shall,  in  a 
proper  case,  on  the  presentation  of  a  verified  petition  issue  a 
subpoena  to  the  witness,  commanding  him  to  appear  before  the 
commissioner,  named  in  the  commission ;  or  before  a  commissioner, 
within  the  state,  for  the  state,  territory,  or  foreign  country,  in 
which  the  notice  was  given,  or  the  proceeding  taken ;  or  before  the 
officer  designated  in  the  commission,  notice,  or  other  paper,  by  the 
title  of  office;  at  a  time  and  place  specified  in  the  subpoena,  to 
testify,  in  the  action,  suit,  or  special  proceeding.  If  the  witness 
shall  fail  to  obey  the  subpoena,  or  refuse  to  have  an  oath  admin- 
istered, or  to  testify,  or  to  produce  a  book  or  paper  pursuant  to 
a  subpoena,  or  to  subscribe  his  deposition,  the  court  or  judge 
issuing  the  subpoena  shall,  if  it  is  determined  that  a  contempt 


34S  Consolidated  Laws 

S  34  hiis  been  eominitted,  prescribe  the  punishment  as  in  the  case  of 

a  recalcitrant  witness  in  the  swprrane  court  The  [general  raleb 
of  practice  J  civil  practice  rules  must  prescribe  rules  for  snA 
proceedings. 

The  officer,  or  commissioner,  before  whom  a  witness  appears^ 
[in  a  case  specified  in  this  article,]  must  take  down  his  testi- 
mony, in  writing,  and  must  annex  thereto  copies  of  all'  books  and 
papers  produced  or  such  parts  thereof  as  shall  be  required,  and 
must  certify  and  transmit  it  to  the  court  in  which  the  action,  suit,, 
or  special  proceeding  is  pending,  as  the  practice  of  that  court 
requires.     (Code  of  Civil  Procedure,  §§  914,  015,  919.) 

§  34.  Contents  of  petition  and  jMroceeding.  The  petition  for 
such  proceeding  must  stati  generally  the  tiature  of  the  action  or 
proceeding  in  which  the  testimony  is  sovght  to  he  taken,  and 
that  the  testimony  of  a  vntness  is  material  to  the  issues  presented 
in.  such  aciion  or  proceedingj  aiid  shall  set  forth  the  siilysiance  of 
or  have  an,7iexed  thereto  a  copy  of  the  commission,  order,  iioiicer 
consent,  or  other  authority  under  which  the  deposition  is  takers 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  ptwticular  hooks 
or  papers,  the  production  of  which  is  sought,  and  shoic  tJuU  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the  action 
or  special  proceeding  in  which  the  deposition  of  the  witness  is 
sought  to  he  taken. 

Unless  the  court  or  judge  is  satisfi-ed  that  the  applicatioH  isr 
made  in  good  faith  they  shall  deny  the  application,  Wh^re  the 
subpoena  directs  the  production  of  books  or  papers,  it  shall  specify 
the  particular  hooks  or  ^papers  to  he  produced,  and  shaU  specify 
whether  the  witness  is  required  to  deliver  sworn  copies  of  suck 
books  or  papers  to  th^  commissioner,  or  to  produce  the  original, 
thereof  and  deposit  tiie  same  with  the  com^nissio^ier^  This^ 
subpoena  mx^t  he  served  upon  the  witness  at  least  two  days,  or^ 
in  case  of  a  subpoena  requiring  the  production  of  hooks  or  papers,, 
at  lea^st  five  days  hefore  the  day  on  tvhich  ihs  witness  slhoU  he. 
commanded  to  appear.  A  party  to  an  action  or  proceedi^ig  in 
which  a  deposition  is  sought  to  he  taken,  or  a  witness  subpoenaed 
to  attend  and  give  his  deposition,  may  apply  to  the  court  to  vacate 
or  modify  siAch  subpoena. 

Upon  proof  by  affidavit  that  a  person  to  whom,  a  subpoena  u^as 
issued  has  failed  or  refused  to  obey  such  sab  poena;  to  be  duly 
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^wom  or  afjimted;  to  testify  or  answer  a  question  or  qitestions  pro-  §  35 
pounded  to  hini;  to  produce  a  book  or  paper  which  he  has  been 
subpoenaed  to  produce;  or  to  subscribe  to  his  deposition  when 
eorrectly  taken  down,  a  justice  of  the  supreme  court  or  a  county 
jvdge  shall  grant  a;ii  order  requiring  such  person  to  show  cause 
before  ike  supreme  court,  at  a  time  And  place  specified,  wiiy  he 
skould  not  dppeao';  be  sworn  or  affimed;  testify ;  answer  a  question 
or  questiofis  propou^vded;  produce  a  book  or  paper';  or  subscribe 
io  his  deposition,  as  the  case  may  be.  Such  affidavit  shall  also  set 
forth  the  nocture  of  the  action  or  special  proceeding  in  which  the 
testimony  is  sought  io  be  taketi  and  a  copy  of  the  plea/lings  or 
4)ther  papers  defining  the  issues  in  such  action  or  special  proceed- 
ing, or  the  fact  to  be  proved  therein. 

Upon  tlhe  return  of  such  order  to  show  ca/use,  the  supreme  court 
shall  upon  such  affidavit  a^id  upon  the  original  petition,  and  upon 
^xuch  other  facts  as  sihall  appear,  determine  wliether  such  person 
^uxhdd  be  required  to  appear;  be  sworn  or  afflrtned;  testify ;i 
answer  the  question  or  questions  propounded;  produce  the  book 
or  paper;  or  subscribe  to  his  deposition,  as  the  case  may  be,  and 
Mwy  prescribe  such  terms  and  conditions  as  shall  seem  proper. 
Upon  proof  of  a  failure  or  refusal  on  the  part  of  <jwiy  person  to 
€omply  vnth  any  order  of  the  court  nvade  upon  such  detemiination^ 
Me  court  or  judge  shall  make  an  order  requiring  such  person  tc^ 
show  cduse  before  it  or  hi^m-  at  a  time  and  place  therein  specified, 
why  switch  person  should  not  be  puiuslied  for  the  offense  as  for  a 
amiempL  Upon  ike  reium  of  the  order  to  show  cattse  the  ques- 
Uons  which  arise  mi$st  be  determined  as  upon  a  motion.  If  such 
failure  or  refusal  is  esUihlinhed  io  the  satisfaction  of  the  court  or 
judge  before  whom,  the  order  to  show  cause  is  made  returnable,  the 
4xmrt  or  judge  shall  enforce  the  order  and  prescribe  the  puni^ 
memt  as  in  the  case  of  a  recalcitratU  un^tness  in  the  supreme  court 
(General  Rules  of  Practice,  x.  17.) 


§  35-  Dq^ositioiL  [Subject  to  the  provisions  of  this  article,] 
The  depoaitionfi  or  a  certified  copy  thereof,  taken  to  perpetuaie  tes- 
timony in  an  action  or  proceeding  involving  a  question  as  to  the 
liile  of  real  property  in  the  ^aie  of  New  York,  taken  before  a 
referee  or  pursuant  to  a  commission,  may  be  read  in  evidence  by 
any  party  to  an  action  or  proceeding,  which  shall  involve  the  title 
to  such  real  pR>perty,  as  against  the  person  on  whose  petition  said 
depoBitions  were  taken,  each  person  to  whom  notice  of  the  taking 
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8  35  of  Buch  depositions  was  given  as  directed  in  the  order  appointing 

the  referee,  and  all  persons  claiming  from,  through  or  under  them 
or  any  of  thenu 

A  deposition,  taken  [and  returned  as  prescribed  in  this  article] 
without  the  state  for  use  within  the  state  or  an  exemplified  copy 
thereof,  if  the  original  is  filed  in  another  county,  may,  unless  it  is 
suppressed  [as  prescribed  in  the  last  sectionj  be  read  in  evidence 
by  either  party,  and  an  objection  to  the  competency  or  credibility 
of  the  witness,  or  to  the  relevancy,  or  substantial  competency,  of 
a  question  put  to  him,  or  of  an  answer  given  by  him,  may  be 
made,  as  if  the  witness  was  then,  personally  examined,  and  without 
being  noted  upon  the  deposition. 

[The]  A  deposition,  taken  and  to  he  used  within  the  state  or  a 
certified  copy  thereof,  may  be  read  in  evidence  by  either  party,  at 
the  trial  of,  or  upon  the  assessment  of  damages,  by  writ  of  inquiry, 
or  upon  a  reference,  or  otherwise,  in  the  action  or  in  any  special 
proceeding  specified  in  the  original  affidavit  or  stipulation,  or  in 
any  other  action  or  special  proceeding  thereafter  brought  between 
the  same  parties,  or  between  any  parties  claiming  under  them  or 
either  of  them,  or,  if  no  action  or  special  proceeding  is  then  pend- 
ing  in  an  action  or  special  proceeding  thereafter  brought  between 
the  persons  named  in  the  original  affidavit  as  expected  parties,  or 
between  persons  claiming  under  them  or  either  of  them,  including 
the  case  where  one  of  the  parties  is  the  executor  of  the  will  or 
administrator  of  the  estate  of  the  witness  and  is  given  a  cause 
of  action  by  reason  of  section  160  of  the  decedent  estate  laic^ 
[nineteen  hundred  and  two  of  this  act.]  And  except  in  the  cases? 
prescribed  [to  the  contrary  in  section  eight  hundred  and  eighty- 
two  of  this  act,]  herein  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action  or 
special  proceeding  in  which  it  is  taken,  and  as  between  the  defend- 
ant in  said  actioij  and  the  Ic^al  representatives  and  privies  in 
interest  and  estate  of  the  plaintiff,  and  as  between  the  plaintiff 
and  the  legal  representatives  and  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representatives  and  privies, 
in  interest  and  estate  of  the  defendant  and  the  legal  represent  at  ive^* 
and  privies  in  interest  and  estate  of  the  plaintiff. 

But  [such]  a  deposition,  taken  and  to  be  UJicd  taithin  the  state^ 
except  that  of  a  party,  taken  at  the  instance  of  an  adverse  party  ^ 
or  a  deposition  taken  in  pursuance  of  a  stipulation,  [as  presoril>ecI 
in  this  article,]  shall  not  be  so  read  in  evidence  until  it  has  f«eoii 
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satisfactorily  proved  that  the  witness  is  dead,  or  is  unable  person-  8S  3<R-5S 
ally  to  attend  by  reason  of  his  insanity,  sickness  or  other  infirmity, 
or  that  he  is  confined  in  a  prison  or  jail ;  or  that  he  has  been  and 
is  absent  from  the  state,  so  that  his  attendance  could  not,  with 
reasonable  diligence  be  compelled  by  subpoena.  (Code  of  Civil 
Procedure,  §§  Oil,  pt.,  881,  882,  1688i.) 

§  36.  Effect  of  deposition.  A  deposition^,  soj  taken  and  to  be 
used  within  the  state  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness ;  or  to  the 
relevancy  or  substantial  competency  of  a  question  put  to  him,, 
or  of  an  answer  given  by  him ;  may  be  made  as  if  the  witness  was 
then  personally  examined  and  without  being  notel  upon  the  depo- 
sition. 

A  deposition  faJcen  withoxit  the  state  for  nse  irithin  the  state 
has  the  same  effect,  and  no  other  as  the  oral  testimony  of  the- 
witness  would  have.     (Code  of  Civil  Procedure,  §§  883,  911,  pt.) 

§  37.  Presumption  of  facts  contained  in  affidavits  for  deposition. 
The  original  aflSdavits,  filed  with  [siiclij  a  deposition  taken  and 
to  he  used  within  the  state  or  certified  copicvS  thereof,  are  pre- 
sumptive evidence  of  the  facts  therein  contained,  to  show  a  com- 
pliance with  the  provisions  [of  this  article.J  relating  to  such 
deposition^     (Code  of  Civil  Procedure,  §  884.) 

ARTICLE  20 

Designation  for  Service  of  Papers 

Section  38.   Designation  by  foreign  corporation  of  person  uponi 

whom  to  serve. 

§  38.  Designation  by  foreign  corporation  of  person  upon  whomr 
to  serve.  An  exemplified  copy  of  a  designation  of  a  person  ii[)on 
whom  to  make  service  filed  by  a  foreign  corporation  as  provided 
in  section  16  of  the  general  corporation  law  accompanied  with  a 
certificate  that  it  has  not  been  revoked,  is  presumptive  evidence- 
of  the  execution  thereof,  and  conclusive  evidence  of  the  authority 
of  the  officer  executing  it.     (Code  of  Civil  Procedure,  §  931a.) 
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ARTICLE  21 
Documentary  Evidence 

Section  39.  Book,  document  and  paper  produced. 

40.  Doomnentarv  evidence  perpetuated. 

41.  Written  instrument  containing  subscribing  witness. 

42.  Common  law  proof  of  documentary  evidence. 

§§  39-42  §  39.  Book,  document  and  paper  produced.    A  book,  document, 

or  other  paper,  produced  under  an  order  [made  a&  prescribed  in 
this  article, J  has  the  same  effect,  when  used  by  the  party  requiring 
it,  as  if  it  was  produce<.l  upcm  notice,  acording  to  the  practice  of 
the  court.     (Code  of  Civil  Procedure,  §  809.) 


§  40.  Documentary  evidence  perpetuated.  [Xo  provision  of 
this  article  shall  give  to  anyj  Documentary  evidence  introduced 
in  connection  with  £suchj  testimony  2>erpetuated  shall  not  he- 
given  any  greater  or  different  effect  tian  [may  bej  is  due  to  it 
by  reason  of  the  testimony  relative  thereto  or  its  own  character. 
(Code  of  Civil  Procedure^i  §  1088b.) 

§  41.  Written  instrument  cooitaining  sabscribing  witness.    Ex- 

cej)t  in  the  case  of  written  instruments  to  the  validity  of  which  a 
subscribing  witness,  or  subscribing  witnesses,  is,  or  are  necessary, 
whenever,  upon  the  trial  of  any  action,  or  upon  the  hearing  of 
any  judicial  proceeding,  a  written  intrument  is  offered  in  evi- 
dence, to  which  there  is  a  subscribing  witness,  it  shall  not  be  nec- 
essary to  call  such  subscribing  witness,  but  such  instrument- may 
be  proved  in  the  same  manner  as  it  might  be  proved  if  there  were 
no  subscribing  witness  thereto.  (Code  of  Civil  Procedure,  § 
961b.) 

§  42.  Common  law  proof  of  documentary  evidence.  Nothing  [in 
title  fourth  of  this  chapter]  in  this  cJiapter  or  elsewhere  relatinfj 
to  documentary  evidence  shall  preventfsj  the  proof  of  a  fact, 
act,  record,  pro<^eeding,  document,  or  other  paper  or  writing, 
aceordiiifi:  to  the  rules  of  the  common  law  or  bv  anv  other  com- 
petent  proof.     (Code  of  Civil  Procedure,  §  962.) 
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AUTIOLE  22 

Evidence  on  Former  Trial 

Section  48.  Eriilenee  on  tformer  trial. 

4:4.  ©eoeawd,  inBRne,  TionpeBident  or  abeeiit  whnesfi. 
45.  Testimony  or  -minutoB  of  former  trial. 

§  4S.  XMhkmoe  m  fosmer  ^Eriftl.  UoDon  any  anew  trial  of  .an  ae-  §§  43-44 
tiott,  ianaghi  (as  ptresacribed  in  tkbartidle]  (AS  fnwided  va  jsecUans 
21£  or  47jO  of  ihe  tval  property  law,  thie  ceoord  off  ihe  evidenee 
given  npon  ii.e  pr»vSons  trial,  may  he  again  offered  to  Ihe  coiMrt  by 
cither  party,  aaid  may  be  ireeediYed  in  evidfinoe,  in  csbse  fhe  ^same 
evidence  cannot  be  again  procured. 

§  44.  Deceased,  insane,  aoiBftudeni  or  absent  witness.  Where  a 
party  or  witness  has  died  or  becomes  insaiie  otr,  being  a  nonresi- 
dent of  this  state  or,  being  a  resident  of  the  state  has  departed 
therefrom  by  reason  of  military  or  naval  service  under  fhe  state 
or  United  States,  has  departed  from  the  state  since  or  during  the 
trial  of  an  action  now  or  hereafter  pending,  or  since  or  during  the 
tearing  upon  the  merits  of  a  special  proceeding  now  or  hereafter 
pending,  the  testimony  of  the  decadent  or  insane  perfion  or  of  such 
nonresident  who  has  departed  from'  the  state,  or  of  any  person 
who  is  rendered  incompetent  by  the  provisions  of  [the  lasf  J  sec- 
tion 66  of  ihis  ahapter  taken  o^r  :sead  in  evidenoe  at  ihe  former 
trial  or  hearixig,  or  at  the  same  trial  or  hearing,  ^either  in  court  or 
before  tbe  rsame  m  a  new  orefevee,  together  with  .all  eskibits  and 
documents  Tend  in  evidence  in  cormection  with,  or  as  a  ^jart  of  the 
giving  of  «nch  testimeaij',  may  be  given  or  Toad  in  fividenoe  at  a 
WW  trial  or  hearing  or  at  a  continuation  of  the  same  irial  or" 
hearing  either  in  court  or  before  the  same  or  a  new  referee,  or 
upon  any  subsequent  trial  or  hearing, 'either  in  court  or  before  the 
same  or  a  new  referee,  of  the  same  subject-matter  in  the  same  or 
another  action  or  special  proceeding  between  the  same  parties  to 
such  former  trial  or  hearing  or  their  legal  representatives,  by 
either  party  to  such  new  trial  or  hearing,  or  to  such  continuation 
of  the  same  trial  or  hearing  either  in  court  or  before  the  same 
or  a  new  referee,  or  to  such  subsequent  action  or  special  proceed- 
ing either  in  court  or  before  the  same  or  a  new  referee,  subject 
to  any  other  legal  objection  to  the  competency  of  the  witness,  or 
to  any  other  legal  objection  to  his  testimony  or  any  question  put 

12 


354  Consolidated  Laws 

§§  45-48       to  him,  or  to  any  other  legal  objection  to  such  exhibits  and  docu- 

ments.     (Code  of  Civil  Procedure,  §  830,  pt,  as  amended,  L. 
1918,  ch.  64.) 

§  45.  Testimony  or  minutes  of  former  trial.  [SuchJ  The  testi- 
mony, exhibits  and  documents  mentioned  in  the  preceding  section, 
proven  by  oath  to  have  been  so  previously  taken  or  read  in  evi- 
dence may  be  so  given  or  read  in  evidence ;  or  the  original  steno- 
graphic notes  of  such  testimony  taken  by  a  stenographer  who  has 
since  died  or  become  incompetent  may  be  so  read  in  evidence  by 
any  person  whose  competency  to  read  the  same  accurately  is  estab- 
lished to  the  satisfaction  of  the  court  or  officer  presiding  at  the 
trial  of  such  action  or  special  proceeding.  (Code  of  Civil  Pro- 
cedure, §  830,  pt.) 

ARTICLE  23 

PORFEITURE   OF   EeCOGNIZANCE 

Section  46.  Forfeiture  of  recognizance. 

47.  Breach  of  recognizance  to  people. 

§  46.  Forfeiture  of  recognizance.  Where  the  condition  of  a 
recognizance  is  broken,  an  order  of  the  court,  directing  the  prose- 
cution of  the  recognizance,  is  a  sufficient  forfeiture  thereof. 
(Code  of  Civil  Procedure,  §  1965.) 

§  47.  Breach  of  recognizance  to  people.  It  is  not  necessary,  in 
[suchJ  an  action  to  recover  the  penalty  upon  the  forfeiture  of  a 
recognizance  to  the  people,  to  prove  any  damages,  by  reason  of  the 
breach  of  the  condition.  But  where  the  people  are  entitled  to 
judgment  therein,  they  must  have  judgment  absolute,  for  the 
penalty  of  the  recognizance.  (Code  of  Civil  Procedure,  §  1966, 
pt.) 

ARTICLE  .24 

Handwriting 
Section  48.  Handwriting. 

§  48.  Handwriting.  Comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the  court  to  be  the 
genuine  handwriting  of  any  person,  claimed  on  the  trial  to  have 
made  or  executed  the  disputed  instrument,  or  writing,  shall  be 
permitted  and  siibmitted  to  the  court  and  jury  in  like  manner. 
(Code  of  Civil  Procedure,  §  961d.) 
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ARTICLE  25 

Husband  and  Wife 

Section  49.  Confidential   communication   between  husband   and 

wife, 

§  49.   Confidential  communication  between  husband  and  wife,  ii  49-^1 
A  husband  or  wife  shall  not  be  compelled,  or  without  consent  of 
the  other,  if  living,  allowed,  to  disclose  a  confidential  communica- 
tion, made  by  one  to  the  other,  during  marriage.     (Code  of  Civil 
Procedure,  §  831,  pt.) 

ARTICLE  26 

Injury  to  Pbopebty 

Section  50.  Mitigation  in  action  for  injury  to  property. 

§  50.  Mitigation  in  action  for  injury  to  property.  In  an  action 
to  recover  damages  for  [the  breach  of  a  promise  to  marry,  or  for 
a  personal  injur}'',  orj  an  injury  to  property,  the  defendant  may 
prove,  at  the  trial,  facts,  not  amounting  to  a  total  defence,  tending 
to  mitigate  or  otherwise  reduce  ihe  plaintiff's  damages,  if  they 
are  set  forth  in  the  answer,  either  with  or  without  one  or  more 
defences  to  the  entire  cause  of  action.  A  defendant,  in  default 
for  want  of  an  answer,  may,  upon  a  reference  or  inquiry  to  ascer- 
tain the  amount  of  the  plaintiff's  damages,  prove  facts  to  that 
description.     (Code  of  Civil  Procedure,  §  536,  pt.) 

ARTICLE  27 

■ 

Judgment 

Section  51.  Judgment  against  joint  debtors. 

52.  Judgment  in  action  to  discover  death  of  tenant  pre- 
sumptive evidence. 

§  51.  Judgment  against  joint  debtors.  [Such]  A  judgment 
taken  against  joint  debtors,  in  an  action  wherein  the  complaint 
demands  jvdgment  for  a  sum  of  money  against  two  or  more  de- 
fendants alleged  to  he  jointly  indebted  upon  contract,  when  th^ 
summons  is  served  upon  one  or  more  hut  not  upon  all  of  the  de- 
fendants, is  conclusive  evidence  of  the  liability  of  each  defendant. 
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§§  52-53       upon  whom  the  summons  was  personally  serv^ed,  or  who  appeared 

in  the  action.  Where  it  is  taken  again-fit  a  defendant,  upon  whom 
the  summons  was  served  by  publication,  or  without  the  state,  pur- 
suant to  an  order  for  that  purpose,  [it  has  the  effect,  as  against 
that  defendant,  -specified  in  section  445  of  this  act.]  he  or  his 
representative,  on  application  and  for  sufficient  cause  shown,  at 
any  time  before  judgment,  must  he  allowed  to  defend  the  action; 
nwd,  except  in  xm  action  for  divorce,  or  wherein  the  contrary  is 
expressly  prescribed  by  law,  ike  defendant,  or  his  representative, 
inuslt,  in  like  mmmeir,  upon  (food  cause  sivoum,  wad  upon^  just 
terms,  be  ^tltpwed  to  defend  after  judgment,  at  uny  time  withint 
one  year  after  personal  service  of  written  notice  tltereof;  or,  if 
such  a  notice  has  not  been  served,  within  seven  years  after  the 
filing  of  the  judgment  roll.  As  against  such  a  defendant,  who  is 
allowed  to  defend  after  judgment,  or  as  against  a  defendant  not 
summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiff  s  de- 
mand, after  the  liability  of  that  defendant  has  been  established, 
by  other  evidence.     (Code  of  Civil  Procedure,  §  1933,) 

^52.  Jm^jgment  in  fiction  to  diacoyer  death  of  teiftnt  presuiiiptiTe 
eridesoe.  A  Jfinal  ordeni  judgment  made5[as  prescribed  in  this 
title,]  t^  on  action  to  discover  the  death  of  a  tenant  for  life 
awarding  to  the4Q>etrtioner]  plaint  iff  the  possession  of  real  prop- 
erty, is  presumptive  evidence  only,  in  an  action  of  X^j^tmenf], 
to  recover  the  property  brought  against  him  by  the  person  evicted, 
or  in  an  action  fl^ought  as  prescribed  in.  the  last  section]  by  the 
person  evicted,  to  recover  the  rents  and  profits  of  the  property, 
of  the  life  or  death  of  the  person,  upon  whose  life  the  prior  estate 
depends.     (Code  of  Civil  Procedure,  §  2319,  pt.) 

ARTICLE  2S 

JUsSTTCE    OF    TITE    PeACE 

Section  53.  Docket  of  justice  of  the  peace. 

54.  Justice's  of  the  peace  transcrii)t. 

55.  IVoeeedings  before  justice  of  the  peace. 
50.  Justice  fi  of  the  peace  record. 

57.  Eecord  of  justice  of  adjoining  state. 

§  53.  Dookert;  tif  jnftiec  of  Hit  peace.  The  docket  book  of  a 
jiMrtiee  of  the  peaf^e,  within  the  state,  or  a  transcript  thereof,  certi- 
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fied  by  him,  is  evidence  before  bim,  of  any  inatt«  required,  by-  89  Sa-W 
law  to  be.  entered  by  bim  therein.     (Code  of.  GiviL  Bro^edure,, 
§988.) 

§  54.  Justice's  of  the  peace  trniMicript;  A  transcript  from  the 
docket  book  of  a  justice  of  the  peace,  within  the  state,  subscribed 
by  him,  and  authenticated  by  a  certificate  of  tbe  clerk  of  the 
county  in  which  the  justice  resides, .  under  his  hand  and  official 
seal,  to  the  effect,  that  the  person,  subscribing  the  transcript,,  was, 
at  the  date  of  the  judgment  therein,  mentioned,  a  justice  of"  the 
peace  of  that  coimty;  and  that  the  clerk  is  acquainted  with  hia 
handwriting,,  and  verily  believes  that  the  signature  to  the  tran- 
script is  genuine;  is  evidence  of  any  matter  stated  in  the  tran- 
script, which  is  required  by  law  to  be  entered  by  the  justice  in  his 
docket  book.     (Code  of  Civil  Procedure,  §  939.) 

§  55.  BncreediiigBliefore  jiiBticeof  thv  peaot;     The  proceeding 

in  £01  action  brought,  or  a  special  prooeedittg  instituted,  before-  a 
justice  of*  the  peace,  within  the  state,  may  also  be  proved  by  the 
oath  of  the  justice.     (Code  of  Civil  Procedure,  §  940,  pt.) 

§  56.  Justice's  of  the  peace  record;  In  case  of  Piis]  the 
death  or  absence  of  a  justice  of  the  peace,  [theyj  the  proceedings 
in  an  action  brought  or  a  special  proceeding  instituted  before  a 
justice  of  the  peace  within  the  state  may  be  proved  by  the  original 
minutes  of  the  proceedings,  kept  by  him,  pursuant  to  law,  accom- 
panied with  proof  of  his  handwriting;  or  by  a  copy  of  the 
minutes,  sworn  to,  by  a  competent  witness,  as  having  been  com- 
pared with  the  original  entries,  with  proof  that  those  entries  were 
in  the  handwriting  of  the  justice.  The  judgment  and  other*  pro* 
ceedings,  and  the  justice^s  authority  to  render  the  judgment,  may 
also  be  proved,  by  the  production  of  the  docket,  or  of  a  copy  of 
the  judgment  or  other  proceedings ;  and  the  oral  testimony  of  the 
justice,  to  the  truth  and  correctness  thereof;  and  to  his  authority 
to  render  the  judgment  [The  last  three  sections  doj  Tliis  sec^ 
iion  does  not  prevent  the  introduction  of  evidence,  to  contra\'ert 
any  of  the  proof,  in  relation  to  the  validity  of  a  judgment  therein 
si>ecified.     (Code  of  Civil  Procedure,  §§  940,  pt.,  950,  951,  pt.) 

§  57.  E^eoid:  of  jnstiee-  of  adjoining  staite;  A  transcript  from 
the  d!ocket-book  of  a  justice  of  the  peace,  ^vithin  an  adjodning 
state,  of  a  judgment  rendered  by  him ;  a  transcript  of  his  minHtes 
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§§  58-69       of  the  proceedings  in  the  cause;  previous  to  the  judgment;  or  of 

an  execution  issued  thereon;  or  of  the  return  of  an  execution; 
when  subscribed  by  the  justice,  and  authenticated  as  prescribed 
in  [the  nextj  this  section,  is  presumptive  evidence  of  his  juris- 
diction in  the  cause,  and  of  the  matters  shown  by  the  transcript. 
Such  a  transcript  must  be  authenticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  cause;  and  also  by  a 
certificate  of  the  clerk  or  prothonotary  of  the  county,  in  which  the 
justice  resided  at  the  time  of  rendering  the  judgment,  under  his 
hand  and  the  seal  of  the  court  of  common  pleas,  or  other  county 
court  of  the  county,  to  the  effect  that  the  person,  subscribing  the 
certificate  attached  to  the  transcript,  was,  at  the  date  of  the  judg- 
ment, a  justice  of  the  peace  of  that  county ;  and  that  the  signature 
thereto  is  in  his  own  handwriting.     [The  last  three  sections  do] 
This  section  does  not  prevent  the  introduction  of  evidence,  to  con- 
trovert any  of  the  proof,  in  relation  to  the  validity  of  a  judgment 
therein    specified.       (Code    of  Civil    Procedure,    §§  948,    949, 
951,  pt.) 

ARTICLE  29 

Libel 
Section  58.  Libel. 

59.  Mitigation  in  libel. 

§  58.  libel.  An  action,  civil  or  criminal,  cannot  be  main- 
tained against  a  reporter,  editor,  publisher,  or  proprietor  of  a 
newspaper,  for  the  publication  therein  of  a  fair  and  true  report 
of  any  judicial,  legislative,  or  other  public  and  official  proceedingrs, 
without  proving  actual  malice  in  making  the  report.  [The  last] 
This  section  does  not  apply  to  a  libel,  contained  in  the  heading  of 
the  report ;  or  in  any  other  matter,  added  by  any  person  conceraed 
in  the  publication ;  or  in  the  report  of  any  thing  said  or  done,  at 
the  time  and  place  of  the  public  and  official  proceedings,  which  was 
not  a  part  thereof.     (Code  of  Civil  Procedure,  §§  1907,  1908.) 

§  59.  Mitigation  in  libel.  In  [suchj  an  action  for  libel  the 
defendant  may  prove  mitigating  circumstances,  notwithstanding 
that  he  has  pleaded  or  attempted  to  prove  a  justification.  (Code 
of  Civil  Procedure,  §  535,  pt.) 
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ARTICLE  30 

Mabbiaoe 

Section  60.  Presumption  of  marriage  from  certificate  or  original 

entry, 

§  60.  Presumption  of  marriage  from  certiflcate  or  original  entry.  §§  60^62 
An  original  certificate  of  a  marriage,  within  the  state,  made  by 
the  minister  or  magistrate  by  whom  it  was  solemnized ;  the  orig- 
inal entry  thereof  made,  pursuant  to  law,  in  the  office  of  the  clerk 
of  a  city  or  a  town,  within  the  state ;  or  a  copy  of  the  certificate,  or 
of  the  entry,  duly  certified,  is  presumptive  evidence  of  the  mar- 
riage.    (Code  of  Civil  Procedure,  §  928.) 

AETICLE  31 

MlSAPPROPRIATIOIS^ 

Section  61.  Proof  in  action  for  misappropriation. 

§  61.  Proof  in  action  for  misappropriation.  In  an  action  to 
recover  for  money  received  or  to  recover  property  or  damages  for 
the  conversion  or  misapplication  of  property  where  it  is  alleged  in 
the  complaint  that  the  money  was  received  or  the  property  was 
embezzled  or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity[.  Where  such  allegation  is  madej,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action.  [; 
and  a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action 
to  recover  the  money  or  chattel. J  (Code  of  Civil  Procedure, 
§  549,  subd.  2,  pt.) 

ARTICLE  32 

Municipal  Record 

Section  62.  Municipal  record. 

63.  Maps,  surveys  and  records  in  the  city  and  county  of 

Xew  York. 

64.  TowTi  record. 

§  62.  Municipal  record.  An  act,  ordinance,  resolution,  by-law, 
rule  or  proceeding  of  the  common  council  of  a  city,  or  of  the  board 
of  trustees  of  an  incorporated  village,  or  of  a  local  board  of  health 
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§§  63-65       of  a  city,  town  or  incorporated  village,  or  of  a  board  of  supervisors, 

within  the  state,  may  be  mad  in  evidence,  either  from  a  copy^ 
thereof,  certified  by  the  city  clerk,  village  clerk,  clerk  of  the  com- 
mon council,  clerk  or  secretary  of  the  local  board  of  health,  or 
clerk  of  the*  board  of  superviaops ;  op-  from'  a  volume  printed  by 
authority  of  the  common  council  of  the  city,  or  the  board  of 
trustees  of  the  village,  or  by  the  local  board  of  health  of  the  city, 
town  or  village,  or  the  board  of  supervisors.  ( Cod©  of  Civil  Pro- 
cedure, §  941.) 

§  63..  Maps,  sorve^  and  records  in  the  cit;  and  conniy  of  Naw 
York.  All  mapsj  surveys  and  oflicial  reconds,  which  shall  have 
been  on  record  or  on  file  in,  the  office  of  either  the-  register  of  the 
city  and  county  of  New  York,  or  the  surrogate  of  said  city,  or 
any  of  the  courts  of  record  of  said  city,  or  the  clerk  of  the  city 
and  county  of  New  York,  or  any  county  within  the  city  of  New 
York,  or  any  of  the  departments  of  said  city  as  enumerated  in 
section  [thirty-four  of  the'New  York  city  consolidation  act,J  96 
of  the  Greater  New  York  Ghatrter;  or  in  Ae*  office  of  the  registers, 
surrogates,  commissioners  of  public  works  or  kindred  department, 
or  park  department,  for  a  period  of  twenty^  years  or  upwards  prior 
to  such  trial,  shall  be  presumptive  evidence  of  their  contents,  afnd 
shall  be  receivablie  in  evidence  as  such  upon  any  trial  in  any  of 
the  courts  of  this  state  in  any  controversy  pending  therein,  between- 
any  parties.     (Code  of  Civil  PlT>cedure,  §  955.) 

§  64.  Towdi  records  A  copy  of  a  paper  filed^  pursuant  to  law, 
in  the  office  of:  a.  town  clerk,,  or  a  transcript  from  a  record  kept 
therein,  pursuant  to  laiw,  certified  by  the  town  clerk,  is  evidence*, 
witli  like  effeatas  the  original..    (  Code  of  Civil  Procedure,  §  934. ) 

ARTICLE  33 

Notice 
Section  65.  Affidavits  of  service,  posting  or  affixing  notice. 

§  05.  Affidavits  of  service,  posting  or  affixing  notice.  Where  it 
is-  necessary  upon  the  trial  of  an  action,  to  prove  the  service,  post- 
ing or  affixing,  of  a  notice,  an  affidavit,  showing  the  service, 
posting  or  affixing,  to  have  been  made  by  the  person  making  th-3 
affidavit,  is  presumptive  evidence  of  the  service,  posting  or  affixing, 
upon  finBt  proving  that  he  is  dead  or  insaae,  or  thait  his^  persQnal 
attendance  cannot  be  compelled,,  with  due  diligence.  (Code  of 
Civil  Procedure^  §  927,) 
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ARTICLE  34 
Pj£KP£TUaied  Testimony 
Section  66.  Perpetuated  tesfimony. 

§  66.  Perpetuated  testimony.    In  an  action  or  proceeding  in-   §g  6fi_67 

volving  a  question  as  to  title  to  real  property  in  the  state  of  New  

York,  the  court  shall  upon  the  offer  of  any  party  receive  in  evi- 
dence testtimony  perpetuated ;  -[pursTtant  to  the  provisions  of  this 
article]  provided  that  the  testimony  of  a  witness  shall  not  be 
admissible  imder  the  -provieions  hereof,  until  the  court  is  satisfied 
that  6uch  witness  is  deceased,  or  is  iniable  personally  to  attend  by 
reason  of  insanitv,  sickness  or  other  infirmitv,  or  is  confined  in  a 
prison  or  jail,  or  is  absent  from  the  ^ate,  and  hie  attendance  can- 
not with  reasonable  diligence  be  compelled  by  subpoena  or  his 
testnnorny  taken  by  commission.  Such  testimony  may  be  intro- 
duced in  finch  action  or  proceeding  in  any  mode  established  by 
the  practice  of  the  courts  for  the  introduction  of  testimony  given 
upon  a  former  trial  of  an  action  by  a  witness  who  has  since 
died,  and  subject  to  objection  as  to  the  competency  of  a  witness 
or  the  relevancy  or  competency  of  a  question  put  to  him  or  the 
answer  given  by  him,  as  if  the  witness  were  personally  examined, 
aatid  without  being  noted  upon  the  deposition.  (Code  of  CiTil 
Procedure,  §§  16«Ba,  1088c.) 

ARTICLE  35 
PsRSONAii  Injury 
Section  67.  Mitigation  in  action  for  personal  injirry. 

§  67.  Mitigation  in  action  ior  peisonal  injury.  In  an  action  to 
recover  dajnages  [for  the  breach  of  a  promise  to  marrv'  orj  for  a 
personal  injury,  [or  an  injury  to  property ,J  the  defendant  may 
prove,  at  the  trial,  facts,  not  amounting  to  a  total  defence,  tending 
to  mitigate  or  otherwise  reduce  the  plaintiff's  damages,  if  they 
are  set  forth  in  the  answer,  either  with  or  without  one  or  more 
defences  to  the  -entire  cause  of  action.  A  defendant,  in  default 
for  want  of  an  answer,  may,  upon  a  reference  or  inquiry  to  ascer- 
tain the  amount  of  the  plaintiff's  damages,  prove  facts  of  that 
description.     (Code  of  Civil  Procedure,  §  536,  pt.) 
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ARTICLE  36 

Personal  Transaction  ob  Communication  with  Deceased 

Person  ob  Lunatic 

Section  68.  Personal  transaction  or  communication  with  decedent 

or  lunatic. 

§§  68-69  §  ^S*  Personal  transaction  or  communication  with  decedent  or 

Innatic.     Upon  the  trial  of  an  action  or  the  hearing  upon  the 

merits  of  a  special  proceeding,  a  party  or  a  person  interested  in 
the  event,  or  a  person  from,  through  or  under  whom  such  a  party 
or  interested  person  derives  his  interest  or  title,  by  assignment  or 
otherwise,  shall  not  be  examined  as  a  witness,  in  his  own  behalf 
or  interest,  or  in  behalf  of  the  party  succeeding  to  his  title  or 
interest,  against  the  executor,  administrator  or  survivor  of  a  de- 
ceased person,  or  the  committee  of  a  lunatic,  or  a  person  deriving 
his  title  or  interest  from,  through  or  under  a  deceased  person  or 
lunatic,  by  assignment  or  otherwise;  concerning  a  personal  tran- 
sation  or  communication  between  the  witness  and  the  deceased 
person  or  lunatic;  except  where  the  executor,  administrator,  sur- 
vivor, committee,  or  person  so  deriving  title  or  interest,  is 
examined  in  his  own  behalf,  or  the  testimony  of  the  lunatic  or 
deceased  person  is  given  in  evidence,  concerning  the  same  trans- 
action or  communication.  A  person  shall  not  be  deemed  inter- 
ested for  the  purposes  of  this  section  by  reason  of  being  a  stock- 
holder or  officer  of  any  banking  corporation  which  is  a  party  to 
the  action  or  proceeding,  or  interested  in  the  event  thereof.  (Code 
of  Civil  Procedure,  §  829.) 

ARTICLE  37 
Pleading 
Section  G9.  Pleading  as  evidence  in  criminal  prosecution. 

§  69.  Pleading  as  evidence  in  criminal  prosecution.  A  pleading 
cannot  be  used,  in  a  criminal  prosecution  against  the  party,  as 
proof  of  a  fact  admitted  or  alleged  therein.  (Code  of  Civil  Pro- 
cedure, §  523,  pt.) 
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AKTICLE  88 

Pkivileged  Communication 

Section  7Q.  Privileged  comiiiunication. 
71.  Privileged  communication. 

§  70.  Privileged   commnxiication.     i.  A   clergyman,   or   other  §§  70-71 
minister  of  any  religion,  shall  not  be  allowed  to  disclose  a  con- 
fession  made  to  him,  in  his  professional  character,  in  the  course 
of  discipline,  enjoined  by  the  rules  or  practice  of  the  religious 
body,  to  which  he  belongs. 

2.  A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  is  acquired  in  attending  a  patient,  in  a  pro- 
fessional capacity,  and  which  was  necessary  to  enable  him  to  act 
in  that  capacity,  imless,  where  the  patient  is  a  child  under  the  age 
of  sixteen,  the  information  so  acquired  indicates  that  the  patient 
has  been  the  victim  or  subject  of  a  crime,  in  which  case  the  physi- 
cian or  nurses  may  be  required  to  testify  fully  in  relation  thereto 
upon  any  examination,  trial  or  other  proceeding  in  which  the 
commission  of  such  crime  ie  a  subject  of  inquiry. 

5.  An  attorney  or  counsellor  at  law  shall  be  allowed  to  disclose 
a  communication  made  by  his  client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  his  professional  employment,  nor  shall 
any  clerk,  stenographer  or  other  person  employed  by  such  attorney 
or  counsellor  be  allowed  to  disclose  any  such  communication  or 
advice  given  thereon.  (Code  of  Civil  Procedure,  §§  833,  834, 
835.) 

§  71.  Privileged  commnnication.  The  last  [three]  section^s] 
applies  to  any  examination  of  a  person  as  a  witness  unless  the 
provisions  thereof  are  expressly  waived  upon  the  trial  or  examina- 
tion by  the  person  confessing,  the  patient  or  the  client.  But  a 
physician  or  surgeon  or  a  professional  registered  nurse,  may  upon 
a  trial  or  examination  disclose  any  infonnation  as  to  the  mental 
or  physical  condition  of  a  patient  who  is  deceased,  which  he 
acquired  in  attending  such  patient  professionally,  except  confi- 
dential communications  and  such  facts  as  would  tend  to  disgrace 
the  memory  of  the  patient,  when  the  provisions  of  subdivision  2  of 
the  preceding  section  [834j  have  been  expressly  waived  on  such 
trial  or  examination  by  the  personal  representatives  of  the  deceased 
patient,  or  if  the  validity  of  the  last  will  and  testament  of  such 
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8  72  deceased  patient  is  in  question,  by  the  executor  or  executors  named 

in  said  will,  or  the  surviving  husband,  widow  or  any  heir-at-law  or 
any  of  the  next  of  kin,  of  such  deceased,  or  any  other  party  in 
interest.  But  nothing  herein  contained  shall  be  construed  to  dis- 
qualify an  attorney  in  the  probate  of  a  will  heretofoie  esecirted  ox 
offered  for  probate,  or  hereafter  to  be  executed  or  offered  for  pro- 
bate from  becoming  a  witness,  as  to  its  preparation  and  execu- 
imcL  in  'ca«e  fiatch  attorney  is  one  of  the  subsoribitig  witnesses 
•rtrereto.  In  «n  action  for  the  recovery  of  damages  for  a  pergonal 
injuTy  thfe  1?eetimony  of  a  physician  or  surgeon,  or  of  a  prof eesiemal 
OT  Tegi«tered  nunse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  Biioh  .hospital, 
dispensary,  or  ofther  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  :action 
16  pending ;  provided,  however,  that  any  judge  of  such  court  at 
any  lime  in  hie  discretion  may,  notwithstanding  fluch  deposition, 
order  that  a  «ubpo«ia  issue  for  the  attendance  and  examination 
of  such  physician  or  surg^n  or  professional  or  registered  nurse, 
npon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
fhall  be  served,  together  with  the  snibpoena.  The  'provisions  of 
ihe  civil  practice  nile^  reJcUing  to  depositions  iahen  mid  to  he 
vsed  within  the  sMe  l[vSections  872,  -873,  874,  8T5,  -876,  879, 
^80,  884  and  886  of  this  code]  apply  to  the  examination  of  a 
physician  or  surgeon  or  a  professional  or  registered  nurae,  as 
preseribed  in  this  section.  The  waivers  herein  provided  if  or  nm«t 
be  made  in  open  cowrt,  en  the  trial  of  the  action,  or  proceeding, 
and  a  paper » executed  by  a  party  prior  to  the  trial,  proviidiitg  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  attor- 
neys for  the  respective  parties,  may  prior  to  the  trial,  stipulate 
Tor  such  waiver,  and  the  same  shall  be  sufficient  therefor.  (Code 
of  Civil  Precedure,  §  836.) 

ARTICLE  39 

Protest  of  Bills  and  Xotj:s 

Section  72.  Presumption  of  presentment  and  protest  of  bills  and 

no*e6. 

§  72.  Preramytion  of  pveientment  and  protest  uf  bills  «nd  moteft. 

In  ease  of  the  death  or  insanity  of  a  notarj"  public  of  the  state, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
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hia  testhnoKTy  cannot  be  procured  in  aay  raoAft  preacaibed  by  law,  8  75 
his  original  protest,  mid«p  his  hand  and:  ofSjcial  seal,  the*  ffmsimttt 
n«9B  thereof  being  first  duly  proved,  is  presumptir-c  eviabncflt  of 
a  demand  of  acceptance^,  or  of  payment,  therein  stated ;  andi  at  neite 
or  memoi^andum^  pearsonally  made  or  signed  by  hhiL  aib  tho  &)sl 
of  a  protest,  or  in  a  regular  register  of  c^cial  acta  kept  by  him,  is 
presumptive  evidence  that  a  notice  of  nonracceptance  ornofirpay- 
ment  was  sent  or  delivered,  at  the  time,  and  in  the  manner,  stated 
in  the  note  or  memorandum.  The  certificate  of  a  notary^  pid)lio 
of  the  state  under  his  hand  and  seal  of  ofiice,  of  the  presentment 
by  him,  for  acceptance  or  payment  or  of  the  protest,  for  non- 
acceptance  or  non-pajTnent  of  a  promissory  note  or  bill  of 
ext^ange,  or  of  the  service  of  notice  thereof  on  a  party  to  the 
note  or  bill ;.  specifying  the  mode  of  giving  the  notice,,  the  repeted 
plaice  of  residence  of  the  party  to  whom  it  waa  given  and  tiue 
post-office  neaorest  ihexeto;  i*  presumptive  evidenDce  of  the  faotb 
certified,  xmlesa  ihe  party,  against  whom  it  is  offered,,  has*  served 
upen  the  adveuse  partj'',  with  his  pleading,  or  wiibhin  ten  days 
sdtsr  joinder  of  an  issue  of  fact,,  an  original  affidavit,  to- the  eff«t, 
that  he  has  not  received  notice  of  non-acceptanee,  or  of  noa-pay- 
ment  of  the-  note  or  bill  A  verified  answer  ia  nort  auffiezeirt  as 
an.  sSSdmfvi%  within  the  meaning  of  thi»  section^.  (Code*  o£  Givil 
Proeechuare,  §§  923,  92-k) 

ARTICLE  40 

PuBtic  Record 

Section  73.  Public  record  generally. 

74.  Public  record  in  foreign  country. 

§•  73.  PaBlic  record  generally.  A  copy  of  a  paper  filed,  kept, 
entered^  or  recorded,  pursuant  to  law,  in  a  public  office  of  the 
state,  the  officer  having  charge  of  which  has,  pursuant  to  law,  an 
official  seal ;  or  with  the  clerk  of  a  court  of  the  state;  or  with  the 
clerk  or  secretary'  of  either  house  of  the  legislature  or  of  any  other 
public  body  or  public:  board,  created  by  authority  of  a  law  of  the 
state,  and  having,  pursuant  to  law,  a  seal ;  or  a  transcript  from  a 
record,  kept,  pursuant  to  law  in  such  a  public  office'  oi-  by  such 
a  clerk  or  secretary,  or  of  a  puhlic  hospital  is  evidence,  as  if  the 
orrgfaial  was  produced.  But,  to  entitle  it  to  be- used'  m  evidence, 
it  mast  her  certifi^  by  the  clerk  of  the  c^ui-t,  undier  hiB  baifd  and 
the  seal  of  the  court;  or  by  the- officer  having  the  cmstody  of  the 
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• 

§§  74-76  original,  or  his  deputy,  or  clerk,  appointed  pursuant  to  law,  under 
his  official  seal,  and  the  hand  of  the  person  certifying;  or  by  the 
presiding  officer,  secretary,  or  clerk  of  the  public  body  or  board, 
appointed  pursuant  to  law,  under  his  hand,  and,  except  where 
it  is  certified  by  the  clerk  or  secretary  of  either  house  of  the  legis- 
lature under  the  official  seal  of  the  body  or  board.  (Code  of  Civil 
Procedure,  §§  933,  867a,  pt.) 

§  74.  Public  record  in  foreign  country.  A  copy  of  a  patent, 
record  or  other  document  remaining  of  record  or  on  file  in  a  pub- 
lic office  of  a  foreign  country,  certified  according  to  the  form 
in  use  in  that  country,  is  evidence  when  authenticated  as  follows : 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  oom- 
missioner  appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgement of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  or  on  file  in  the  public  office,  and 
that  the  copy  thereof  is  correct  and  certified  in  due  form ;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  state,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certificate 
of  such  a  commissioner  upon  a  conveyance  to  be  recorded  within 
the  state.  The  certificate  of  the  commissioner,  thuB  authenticated, 
is  presumptive  evidence  that  the  copy  of  the  patent,  record  or  docu- 
ment is  certified  according  to  the  form  in  use  in  the  foreign  coun- 
try; or, 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presumptive 
evidence  that  the  same  is  certified  according  to  the  form  in  use 
in  the  foreign  country.     (Code  of  Civil  Procedure,  §  956.) 

ARTICLE  41 
Rebuttax  Evidence 
Section  75.  Rebuttal. 

§  75.  Eebuttal.  The  testimony  of  a  party,  taken  at  the  instance 
of  the  adverse  party,  orally  or  bv  deposition,  may  be  rebutted  by 
other  evidence.     (Code  of  Civil  Procedure,  §  838.) 
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ARTICLE  42 
Receipts 
Section  76.  Receipt  of  municipal  corporation. 

§  76.  Eeceipt  of  municipal  corporation.  In  any  action  or  pro-  §§  76-78 
ceeding  now  pending  or  hereafter  to  be  brought  in  any  of  the 
courts  of  this  state,  the  payment  of  any  sum  of  money  by  a  munici- 
pal corporation,  or  an  officer  thereof,  may  be  proved  by  a  receipt 
purporting  upon  its  face  to  be  given  therefor,  and  to  entitle  such 
receipt  to  be  read  in  evidence,  no  further  or  other  proof  shall  be 
necessary  than  that  it  is  produced' from  the  files  of  the  office  of  the 
chief  financial  officer  of  such  municipal  corporation,  or  from  the 
files  of  the  office  of  the  person  or  department  charged  with  the 
duty  of  making  the  payment.  Every  such  receipt  so  read  in  evi- 
dence shall  be  presumptive  proof  of  the  fact  of  the  payment  to  the 
person  by  or  in  whose  behalf  it  purports  to  be  signed  of  the  sum 
of  money  and  for  the  purpose  therein  expressed.  But  no  such 
receipt  shall  be  entitled  to  be  read  in  evidence  by  virtue  of  the 
provisions  of  this  section,  unless  it  was  given  at  least  six  years 
before  the  commencement  of  the  action  or  proceeding  in  which  it 
shall  be  offered  as  evidence.  And  the  date  or  time  appearing  upon 
its  face  shall  be  presumptive  proof  that  it  was  given  at  such  date 
or  time.  Nothing  in*  this  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  acton  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made.    (Code  of  Civil  Procedure,  §  961c.) 

ARTICLE  43 

Recitals 

Section  77.  Recital  in  record  of  meeting. 

78.  Recital  in  conveyance  or  other  instrument. 

§  77.  Eccital  in  record  of  meeting.  A  recital  in  any  order, 
resolution  or  other  record  of  any  proceeding  of  a  meeting  referred 
to  in  section  41  of  the  general  construction  law  that  such  meeting 
had  been  held  or  adjourned  as  provided  in  said  section  or  that  it 
had  been  held  upon  notice  to  the  members,  as  therein  provided, 
shall  be  presumptive  evidence  thereof.  (Code  of  Civil  Procedure, 
§  931b.) 
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§§  78-79  §  78.  Eecital  in  conveyance  or  other  instrument.    Hereafter,  in 

any  proceeding,  suit  or  action  pending  or  hereafter  brought,  in 
any  of  the  courts  of  this  state,  any  deed,  mortgage,  lease,  release, 
power  of  attorney,  or  other  instrument  more  than  thirty  years  old, 
executed  for  the  purpose  of  "transferring  the  title  to  or  interest  iu 
lands,  tenements  or  hereditaments  situated  within  this  state,  which 
contains  recital*  that  the  gi'antors,  grantees,  or  either,  or  l>oth,  are 
the  heii*8-at-law  of  a  prior  owner  of  the  title  or  interest  descriljed 
in  said  instrument,  shall  be  presumptive  evidence  of  said  heirship 
as  therein  recited,  if  such  instrument  be  duly  acknowledged  or 
witnessed  and'  proved  in  any  manner  required  or  permitted  at  the 
date  of' the  execution  thereof,  and  be  duly  recorded  in  any  coimty 
where  any  part  of  the  lands  described  therein  shall  be  located,  or 
duly  recorded-  in  the  office  of  the  secretary  of  state  of  !N~ew  York. 
(Code  of  Civil  Procedure,  §  Sire.) 

ARTICLE  44 

Section  79.  Foreign  court  record. 

80.  Record  of  bill  of  sale,  mortgage,  hypothecation  or 
conveyance  of  vessel.. 

§  79.  Eorfiigji  court  record.  A  copy  of  a  record,  or  other  judicial 
proceeding  of  a  court  of  a  foreign  country,  is  evidence,  when 
authenticated  as  f ollowe : 

1.  By  the  attestation  of  the  okrk»  of  the  court,  with  the  seal  of 
the  court  affixed,  or  of  the  officer  in  whose  custody  the  record  is 
legally  kept,  mider  the  seal  of  his  office ; 

2.  By  a  certificate  of  the  chief  judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record,  is 
the  clerk  of  the  court ;  or  that  he  is-  the  officcFT,.  in  whose  custody 
the  record- is  required  by  law  to  bekppt ;  and  that  hie  signature  to 
the  attestation  is  genuine ; 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
go\'emment,  under  whose  authority  the  court  isr held,  of  the  seci-e- 
tarv  of  state,  or  other  officer  having  the  custody  of  that  seal,  to 
the  effect  that  the  court  is  duly  conetitutRd,  apecifying  generally 
the  nature  of  its  jurisdiction;  and  that  the  signature  of  the  chief 
judge  or  presiding  magistrate,  to  the  certificate  specified  in  the 
last  subdivision,  is  genuine. 
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A  copy  of  a  recoixt,  or  other  judicial  proceeding,  of  a  court  of  a   §§-8^82 
foreign  coontry,  attested  by  the  seal  of  the  court,  in  which  it 
pemains,  must  also  be  admitted  in  evidence,  upon  due  proof  of  the 
following  facts : 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with 
the  original-,  and  is  an  exact  transcript  of  the  whole  of  the  original ; 

2.  That  the  original  was,  whan  the  copy  was  made,  in  liie  cus- 
tody of  the  deck  of  the  courts  or  othec  officer,  legally  having 
charge  of  it; 

3.  That  the  attestation,  is  genuina 

^otbiisg.  in  ihiB  artiolej  This  ch0ipter  i»  7iot  to  be:  coMBtxued) 
as  deelaiin^  the  effeet  of  a  reooid  or  other  judicial  pi!o«eeding  of 
a  foreign  country,  authenticated,  so  as  to  be  evidenoed.  (Code  of 
Civil  Procedure,  §§  952,  953,  954.) 

§  80.  Becord  of  bill.  of.  sale,  mortgage,  hypothecation  or  convey- 
ance of  vessel.  The  record  of  a  bill  of  sale,  mortgage,  hypotheca- 
tion, or  conveyance  of  a  vessel,  belonging  to  a  port  or  place,  within 
the  United  States,  recorded  in  the  office  of  the  collector  of  customs, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowledged 
or  proved,  before  it  was  recorded,  in  like  manner  as  a  deed  to  be 
recorded  within  the  state ;  or  a  transcript  of  such  a  record,  duly 
certified  by  the  collector;  is  evidence  with  the  like  effect  as  the 
original.     (Code  of  Civil  Procedure,  §  945.) 

ARTICLE  45 

Retubn-  tx)  Execution 

Section  81.  Sheiiff.'s  return,  to  execution,  pxesumptivo  evidence  in 
oertain.  oases. 

§  81.  ShcrifTs  return  to  execution  presuraptive  evidence  in  certftin 
^5^*€*»  In  [such]  an  action  against  the  sureties  in  an  undertaking 
in  replevin,  the  sheriff's  return  to  the  execution  is  presumptive 
evidence  of  a  failure  to  deliver,  or  to  return  a  chattel,  or  to  pay  a 
aiun  of  money,  according  to  the  terms  of  the  undertaking.  (Code 
of  Civil  Procedure,  %  1^34. ) 

ARTICLE  48 

Seal 
Section  82.  Presumption  of  consideration  from  seal. 

§  82.  PrBSBinpftiQit  of:  oonsideration  fconr.  waL    A  seal  upoa  an 
executory  instrument,  hweafter  executed,  is  only  piesmnptive 
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§§  83-86       evidence  of  a  sufficient  consideration,  which  may  be  rebutted,  as  if 
the  instrument  was  not  sealed.    (Code  of  Civil  Procedure,  §  840.) 

ARTICLE  47 

Slander 

Section  83.  Mitigation  in  slander. 

84.  Slander  imputing  imchastity  to  woman. 

§  83.  Mitigation  in  slander.  In  [such]  an  action  for  slander 
the  defendant  may  prove  mitigating  circumstances,  notwithstand- 
ing that  he  has  pleaded  or  attempted  to  prove  a  justification.  (Code 
of  Civil  Procedure,  §  535,  pt.) 

§  84.  Slander  imputing  nnchastity  to  woman.  In  an  action  for 
slander,  brought  by  a  woman,  for  words  imputing  unchastity  to 
her,  it  is  not  necessary  to  allege  or  prove  special  damages.  (Code 
of  Civil  Procedure,  §  1906,  pt.) 

ARTICLE  48 

Statutes 

Section  85.  Statute  and  resolution  of  this  state. 

86.  Statute,  proclamation,  edict,  decree  and  decision  of 
another  state. 

§  85.  Statute  and  resolution  of  this  state.  A  statute  or  a  joint 
resolution,  passed  by  the  l^slature  of  the  state,  may  be  read  in 
evidence  from  a  newspaper,  designated  as  prescribed  by  law,  to 
publish  the  same,  until  six  months  after  the  close  of  the  session 
at  which  it  was  passed ;  and,  at  any  time,  from  a  volume  printed 
imder  the  direction  of  the  secretary  of  state.  To  entitle  any 
copy  of  a  law  published,  other  than  those  published  under  the 
direction  of  the  secretary  of  state,  to  be  read  in  evidence,  there 
shall  be  contained  in  the  same  book  or  pamphlet,  a  printed  certifi- 
cate of  the  secretary  of  state,  that  such  copy  is  a  porrect  tran- 
script of  the  text  of  the  original  laws.  For  such  certificate  the 
secretary  of  state  shall  collect  such  a  fee  as  he  shall  deem  just  and 
reasonable.     (Code  of  Civil  Procedure,  §  932.) 

§  86.  Statute,  proclamation,  ediet,  decree  and  decision  of  another 
state.  A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copv 
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of  a  proclamation,  edict,  decree,  or  ordinance,  by  the  executive  §§  87-88 
power  thereof,  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  published  by  the  authority  thereof,  or  proved 
to  be  commonly  admitted,  as  evidence  of  the  existing  law,  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the  statute, 
law,  proclamation,  edict,  decree  or  ordinance.  The  unwritten  or 
common  law  of  another  state,  or  of  a  territory,  or  of  a  foreign  coun- 
try, may  be  proved,  as  a  fact,  by  oral  evidence.  The  books  of  reports 
of  cases,  adjudged  in  the  courts  thereof,  must  also  be  admitted,  as 
presumptive  evidence  of  the  unwritten  or  common  law  thereof. 
(Code  of  Civil  Procedure,  §  942.) 

AKTICLE  49 

Subveyoe's  Evidence 
Section  87.  Surveyor's  testimony. 

§  87.  Survcyor'g  testimony^  No  surveyor  shall  give  evidence  in 
any  cause  depending  in  any  of  the  courts  of  this  state,  or  before 
arbitrators,  respecting  the  survey  or  measurement  of  lands  which 
be  may  have  made,  unless  if  required,  either  such  surveyor  shall 
make  oath,  or  it  shall  otherwise  be  shown  that  the  chain  or  measure 
used  by  him  was  conformable  to  the  standards  of  the  state  which 
were  the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  village  or  town 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state,  or 
the  oath  of  such  surveyor,  that  such  chain  or  measure  conformed 
to  the  state  standard  which  shall  have  been  furnished  any  such 
sealer  pursuant  to  the  provisions  of  the  laws  of  this  state,  shall 
be  prima  facie  evidence  of  such  conformity,  and  an  official  cer- 
tificate made  by  any  such  sealer  that  the  implement  used  in  meas- 
uring such  chain  or  other  measure  was  the  one  provided  under 
such  laws  for  such  purposes,  shall  be. prima  facie  evidence  of  that 
fact    (Code  of  Civil  Procedure,  §  841a.) 

ARTICLE  50 
Tender  and  Offer 
Section  88.  Tender  and  offer. 

§  88.  Tender  and  offer.  If  the  plaintiff  does  not  accept  [the] 
<vi  offer  to  allow  the  damages  to  he  assessed  at  a  specified  sum; 
or,  jTie  cannot  prove  it,  upon  the  trial,]  if  notice  of  acceptance  is 
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§9'8^-&l       not  |tliiis]i  given  af  cun  off'er  of  defendurU  to  allovj  judffmeiU  to  be 

ixihen  againsi  hint,,  or  of  plaiTitiff  to  aUaw  judgment  to  he  Mbait 
against'  hiiui^  the-  offer  cannot  be  ^vea^  in  evidftnoe  upon  tfaa  tad^ 
(Code  of  Civil  Procedure,  §§  737,  pt^  738,. pfe,  7aa^.pt.) 

ARTICLE  51 

TiTLR  TO  Real  Property 

Secstion  89.  Thirty  years'  posaession  of  real  property  presumptive 

evidence. 

§  89.  Thirty  years'  possession  of  real  property  presumptive  evi- 
dence of  ownership.  In  all  aetrona  to  recover  the  possession  of,  or 
otherwise  to  determine  the  title  to,  or  for  trespass  upon  or  injury 
to,  unoccupied  lands,  timber,  trees  or  underwood  thereon,  except  an 
action  in  which  any  county  or  any  state  or  county  officer^  boaffld  or 
commission  is  a  party  defendant,  the  plaintiff  may  show  an 
unbsoken  chain  of  title  or  aeai\<eyan<s&  of  &e  land  Ux  himself  for 
thirty  years  next  preceding  the  commesLoeme&t  o£  the  action,  or 
if  an  aetian  for  trespass,  next  precediin^  the  oommisaion  o£  the 
tre^asar  or  injury,  and:  such  proof  shall,  be  pnBfliiunptive  ef^ideiMB 
of  o^wnjersfaip  at  the  times,,  rsspectix^y,  of.  the  commencBiiieiut  o£ 
sudy  action  or  c^mmiBaiDn.  of  sudr  trespesB  or  injucy,  hut  such 
pff6iiini|)^oii;  niffif  be  ndbotted.  by  the  defendant  by  diorwii^  o^ 
ship  of  said,  lands  at  the  tiznes,  respeetLvely,  of  the  oommenseau 
of  said' action  or  the  coDDmissionafsadd  trespassor  injusy,  in  same 
pextsosL  gAics  than  the  plaintiff'  (Code- of  Civil  Pooesdune^  §  960.) 

ARBICLE.  &2 
TTis^iTED  States  Record 

Section.  90.  United  States  couxt  record. 

91.  United  States  government  record* 

§  90.  United  States  court  record.  A  copy  of  the  record,  or  any 
other  proceeding,  of  a  court  of  the  United  States,  is  evidence, 
when  certified  by  the  clerk  or  officer,  in  whose  custody  it  is  required 
by  law  to  be.     (Code  of  Civil  Procedure,  §  943.) 

§  91.  TTnited  States  government  leooixL  A  copy  of  a  record  or 
other  paper,  remaining  in  a  department  of  the  government  of  the 
United  States,  is  evidence,  when  certified  by  the-  hea<f^  or  acting- 
chief  officer^  for  the  time  being,  of  that  department;  or  whan 
certified  by  the  officer  in  whose  charge  it  is,  psrauazit  to-  a  sfbtote 
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of  the  United  States,  or  otberwise  in  acoordanxBe  with  a  statute  of  §§  fl2-®4 
the  Halted  Btatee,  relating  to  certifying  the  <Mme.    (  Code  of  Civ  11 
Prooeduxe,  %  »44,  pt.) 

ARTICLE  53 

Weather  Record 

Section  •^.  'State  weather  neeord. 

9S.  United  States  weatlier  recoard. 

§  92.  State  weather  record.  Any  record  of  the  observationfi  in 
regard  to  the  conditions  of  the  weather,  or  in  regard  to  the  amount 
and  conditions  of  the  precipitation,  taken  under  the  direction  of 
the  Xew  York  state  weather  bureau,  or  any  copy  thereof,  when 
eertified  in  the  form  of  and  pursuant  to  law  by  "the  officer  in  charge 
thereof  at  the  place  where  such  record  is  duly  filed,  that  -the  same 
is  a  true  copy  of  such  record,  may  be  read  in  evidence  in  any  court 
of  thJB  state,  and  shall  be  prima  facie  evidence  of  the  facts  and 
circumstaraoes  therein  stated.     (Code  of' Civil  Prooedure,  §  96 If.) 

§  &3.  TTB^tefl  Starto  weather  record.  The  record  of  the  observa- 
tions  of  the  weather,  taken  under  the  direction  of  the  signal  service 
of  ihe  United  States,  when  certified  by  the  officer  in  charge  "thereof, 
at  the  place  where  they  were  taken  and  are  kept,  is  prima  -facie 
evidence  "of  the  matters  of  fact  -stated  therein.  The  records  of  the 
observation  of  the  weather  taken  at  the  arsenal  in  Central  paric 
under  the  direction. of  the  meteorological  and  astronomical  observa- 
tory of  the  city  of  Xew  York,  when  duly  certified  by  the  official  in 
chai^  thereof,  or  his  deputy,  shall  be  presumptive  evidence  of 
the  facts  «et  forth  therein,  and  shall  be  received  in  evidence  on  the 
trial  of  any  action  in  all  the  courts  of  this  state.  (Code  of  Civil 
Procedure,' §  944,  pt.) 

ARTICLE  S4 
WjT2«:ss 

Section  94.  Personal  privilege  generally. 

9^.  Personal  privilege  and  discoNTery  in  aid  of  execution. 

"SB.  Incrimination  of  witness. 

"07.  EKclusion  of  witness  by  reason  of  interest. 

§  94.  KamanBl  pidvil:q*e  {[enendiQr.    A  competent  witness  daall 
not  be  excused  from  answering  a  relevant  question,  on  the  ground 
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§§  95-97       only  that  the  answer  may  tend  to  establish  the  fact,  that  he  owes 

a  debt,  or  is  otherwise  subject  to  a  civil  suit.  But  this  provision 
does  not  require  a  witness  to  give  an  answer,  which  will  tend  to 
accuse  himself  of  a  crime  or  misdemeanor  or  to  expose  him  to  a 
penalty  or  forfeiture;  nor  does  it  vary  any  other  rule,  respecting 
the  examination  of  a  witness.     (Code  of  Civil  Procedure,  §  837.) 

§  95.  Personal  privilege  in  discovery  in  aid  of  execntion.  A 
parly  or  a  witness  examined  in  [a  special]  dw:overy  proceedings 
[authorized  by  this  article,]  in  aid  of  execution  is  not  excused 
from  answering  a  question: 

1,  On  the  ground  that  his  examination  will  tend  to  convict 
him  of  the  commission  of  a  fraud ; 

2.  Or  to  prove  that  he  has  been  a  party  or  privy  to,  or  knowing 
of,  a  conveyance,  assignment,  transfer,  or  other  disposition  of 
property  for  any  purpose ; 

S.  Or  that  he  or  another  person  claims  to  be  entitled,  as  against 
the  judgment  creditor,  or  *  receiver  appointed  or  to  be  appointed 
in  the  special  proceeding,  to  hold  property,  derived  from  or  through 
the  judgment  debtor,  or  to  be  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in  his 
behalf; 

Jf,  But  an  answer  cannot  be  used,  as  evidence  against  the  person, 
so  answering,  in  a  criminal  action  or  criminal  proceeding.  (Code 
of  Civil  Procedure,  §  2460.) 

§  96.  Incrimination  of  witnete.  In  the  trial  of  an  action 
brought  as  prescribed  in  [subdivisions  third  or  fourth  of  section 
1948  of  this  act]  sections  53  and  5Jt  of  the  general  corporaiiof^ 
law,  a  party  or  a  witness  is  not  excused  from  answering  a  question 
on  the  ground  that  such  answer  will  tend  to  incriminate  him. 
(Code  of  Civil  Procedure,  §  1955,  pt.) 

§  97.  Exclusion  of  witness  by  reason  of  interest.  Except  as 
otherwise  specially  prescribed,  [in  this  title,]  a  person  shall  not 
be  excluded  or  excused  from  being  a  witness,  by  reason  of  his 
'  or  her  interest  in  the  event  of  an  action  or  special  proceeding;  or 
*  because  he  or  she  is  a  party  thereto ;  or  the  husband  or  wife  of  a. 
?  party  thereto,  or  of  a  person  in  whose  behalf  an  action  or  special 
^proceeding  is  brought,  prosecuted,  opposed,  or  defended.  (Code 
r  of  Civil  Procedure,  §  828.) 
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ARTICLE  55 

CONSTEUCTION  AND  EffECT 

Section  98.  Application  of  act 
99.  Effect. 

§  98.     Application  of  act.    Except  as  otherwise  provided,  the  8§  98-99 
provisions  of  this  chapter  shall  apply  to  every  question  of  fact  ' 
arising  upon  a  trial,  hearing  or  investigation  in  a  civil  or  criminal 
action  or  proceeding  and  shall  be  liberally  construed  in  the  interest 
of  justice.     (New.) 

§  99.  Effect.    This  act  shall  take  effect  July  first,  nineteen  hun- 
dred and  twenty. 


EXECUTIVE  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Executive  Law.) 

[377] 


Executive  Law 


AIS  ACT  to  amend  the  executive  law  relating  to  the  comptroller 

and  attorney  general. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  Chapter  twenty-three  of  the  laws  of  nineteen  hun- 
dred and  nine,  entitled  "An  act  in  relation  to  executive  officers, 
constituting  chapter  eighteen  of  the  consolidated  laws  "  is  hereby 
amended  by  adding  to  article  four  the  following  new  section : 

§  46.  Extracts  from  records  relating  to  real  property.  The  state  99  46-69  a 
comptroller  is  hereby  authorized  to  furnish  extracts  from  the 
books  and  records  of  his  office  in  reference  to  any  lot,  piece  or 
parcel  of  land,  certifying  that  such  extract  contains  all  that  is 
stated  in  such  book  or  record  relating  to  such  lot,  piece  or  parcel 
of  land.    (Code  of  Civil  Procedure,  §  931c,  pt.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  to  article  six 
the  following  new  sections : 

§  69.  Action  for  misappropriation.  The  attorney  general  must 
commence  an  action,  suit,  or  other  judicial  proceeding,  [as  pre- 
scribed in  this  article,]  for  the  spoliation  or  other  misapproprior 
Hon  of  public  property  whenever  he  deems  it  for  the  interests  of 
the  people  of  the  state,  so  to  do ;  or  whenever  he  is  so  directed, 
in  writing,  by  the  governor.     (Code  of  Civil  Procedure,  §  1976.) 

§  69a.  Validating  appearance  by  attorney  general.  In  all  cases 
where,  prior  to  September  first,  nineteen  hundred  and  eight,  the 
attorney  general  shall  have  appeared  in  behalf  of  the  people  of 
this  state,  in  an  action  for  the  foreclosure  of  a  mortgage,  such 
appearance  shall  be  as  valid  and  effectual  as  though  chapter  two 
hundred  and  eighty-four  of  the  laws  of  nineteen  hundred  and 
eight  had  been  in  force  at  the  time  of  such  appearance,  whether 
such  actions  were  pending  or  concluded  when  such  chapter  took 
effect,  anything  in  such  chapter  to  the  contrary  notwithstanding, 
provided,  however,  that  nothing  herein  contained  shall  affect  the 
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§§  69b-69d    right  or  title  of  any  person  claiming  such  real  property  under 

letters  patent  issued  by  the  peopte  of  the  state,  for  a  valuable  con- 
sideration [before  this,  act  shall  take  effect.]  prior  to  September 
first,  nineteen  hundred  and  twelve.  (Code  of  Civil  Procedure, 
§  1627,  pt) 

§  69b.  Action  to  recover  personal  property  forfeited  for  treason. 
Where  pnxBO&ai  projDerty  is:  fDrfisited'  to  the  psoplo;  Bjpaa  a  con- 
viction of  outlawry  for  tieamav  the  attomjey  general  must  bring, 
and  may  maintain,  an  action  to  recover  the  same,  or  the  value 
thereof,,  oc  such  other  aciion,  founds  ujKm  the  foicfisituTe,  as 
might  be  maintained  by  a  private  person,  who-  had  axsquired  title 
to  the  property.     (Code  of  Civil  Procedure,  §  1^82.) 

§  6^:  AatioK  f cv  fbirftttnrg^  or  penalty;  Where-  real"  or  per- 
sonal property  has  been  forfeited,  or  a  penalty  incurred'  to  the 
people  of  the  sta<tej  or  to*  an  officer,  for  their  use,  pursuant  to  a 
provisioiii  of  law,  the  attorney  gMieral,  ^ot  the  distriet  aittomey  of 
the  county  in  which  the  action  La  triable,]  must  bring  an  action 
to  recover  the  property  or  penalty,  in  a  court  having  jurisdiction 
thereof.  Where  the  supreme  court  and  a  justice's  couxt  have  con- 
current jurisdiction  of  the  action,,  it  may  be  brought  iu  either^ 
at  the  election  of  the  attorney  general,  [ior  district  attoeneyj 
(Code  of  Civil  Prooedui-e,  §  1962,  pt) 

§  69d.  Security  for  the  people  in  certain  actions*  Where  an 
action,  is  brought  by  the  attorney  genea«l,  [aa  preseiabed  in  this 
title,  onkthe  relation  or  iiLfonnati0n  of  a  person,  havingi  an  interedt 
in  the  question,  the  complaint  must  allege,  and  the  title  of  llie 
action,  must  show,  that  the  action  is  brought  upon  the«relatiott  of 
that  person-  In  such  a  casejj  for  the  henefii  of  m  person  having 
an  interest  in  the  question  involved  in  the  acUon,  the  attorney 
general  must,  as  a  condition  of  bringing  the  action,  require  [the 
relator  to  givej  satisfactory  security  to  indemnify  the  people, 
against  the  costs  and  expenses  thereof.  Where  security  is  so  given, 
all  costs  and  disbursements  taxed  in  favor  of  the  plaintiff  shall  be 
payable  to  the  [relator J  person  interested ,  on  whose  application 
the  action  is  hronght.  (Code  of  Civil  Procedure^  §  19S6  as 
amended  L.  1918,  ch.  104,  changed  to  conform,  to  new  practice.) 

§  3.  This  act  shall  take  effect  July  fir^t,  nineteen  hundred  and 
twenty. 


GENERAL  CONSTRUCTION  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,   including  the 
legislation  of  1918,  assigned  to  the  General  Construction  Law.) 
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An  Act  to  amend  the  general  construction  law  generally. 

The  People  of  the  State  of  New  Yorhj  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  Chapter  twenty-seven  of  the  laws  of  nineteen  hun- 
dred and  nine,  entitled  "An  act  relating  to  construction,  consti- 
tuting chapter  twenty-two  of  the  consolidated  laws",  is  hereby 
amended  by  adding  to  article  two  thereof  the  following  new  sec- 
tions to  read  as  follows : 

§  11a-  "Action."  The  word,  "  action ",  as  used  in  the  new  §§  Ua-lSa 
practice,  refers  to  a  "  civil  action  ".  "  Civil  Action  "  includes 
every  action  except  such  as  is  [a  criminal  aotionj  prosecuted 
[by]  in  the  name  of  the  people  of  the  state  as  [a  partyj  plaintiff Sj 
against  a  [person J  party  charged  with  a  [public  offense  for  the 
punishment  thereof,]  crime.  [Every  other  action  is  a  civil 
action.]  The  word  "  action  "  as  used  in  the  new  [revision  of  the 
statutes]  practice,  when  applied  to  judicial  proceedings,  signifies 
an  ordinary  prosecution,  in  a  court  of  justice,  by  a  party  against 
another  party,  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public 
offense.  (Code  of  Civil  Procedure,  §§  8333,  3337,  3343,  subd.  20, 
pt. ;  Code  of  Criminal  Procedure,  §  6.) 

§  lib.  "Affidavit.'*  [The  word,]  "Affidavit ''  unless  otherwise 
provided,  includes  a  verified  pleading  in  an  action  or  a  verified 
petition  or  answer  in  a  special  proceeding.  (Code  of  Civil  Pro- 
cedure, §  3343,  subd.  11.) 

§  13a.  "Annulled."  [A  warrant]  ''Annulled  "  with  reference 
io  an  order  of  attachment  against  property  [is  said  to  be 
"  annulled  "  when]  means  a  case  where  the  action,  in  which  [It] 
the  order  was  granted,  abates  or  is  discontinued;  or  a  [final] 
judgment,  rendered  therein  in  favor  of  the  plaintiff,  is  fully  paid ; 
or  a  [final]  judgment  is  rendered  therein  in  favor  of  the  defend- 
ant.   (Code  of  Civil  Procedure,  §  3343,  subd.  12.) 
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§§  13b~20d       §  13b.  "  Body  or  officer."    [The  expressionj  "  Body  or  ofEcer  ", 

as  uBed  in  [this  articlej  proceedings  taken  to  review  the  deter- 
mination of  inferior  tribimah,  bvdies  or  officers  includes  even' 
court,  tribunal,  board,  corporation,  or  other  person,  or  aggrega- 
tion of  persons,  whose  determination  may  be  reviewed  by  a  writ 
of  certiorari[;  and  J  or  by  an  action.  (Code  of  Civil  Procedure, 
§2146,pt) 

§  17a.  ".Clerk."  £The  word  J  "Oerk",  signifies  the  clerk  of 
the  court,  wherein  the  action  or  special  .proceeding  is  brought,  or 
wherein,  or  by  whose  authority,  the  act  is  to  lye  done,  which  is 
referred  to  in  the  pro^aion  in  'whidi  it  k  used.  If  the  .action  or 
special  ixrooeediing  16  brougirt,  or  the  act  is  to  be  done,  in  or  bv 
'Che  authQa*ity  of  the  ^supveme  court,  it  signdfies  the  aiwk  of  the 
county  wherein  the  action  or  special  proceeding  is  triable,  or  the 
act  is  to  be  done.     (Code  of  Civil  Procedure,  §  3343,  eitbd.  4.) 

§  18a.  "CrimiMil  actmi."  A  crimindl  acfieoi  is  tprosecuted  by 
Hie  people  of  the  state  as  [a  party ,J|  plcnntiffs  againBt  a  ^[person] 
^r^y  dharged  with  fi  {public  crfTense,  for  the  ^ptinJBhmBnt  thereof] 
crime,  (-Code  of  Civil  P.r»«duare,  g  3886:;  ^Oodeof  Omnrinal  Pro- 
•eedure,  §  6.) 

§  20a.  "  neciflion."  [The  word  J  "  Decision  ",  sehen  used  in 
Ithe  saniej  connection,  mifh  a  trial  or  o  flier. inquiry  or  a  judgment, 
means  the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an 
issue  before  tlie  court,  without  a  jury.  (Code  of  Civil  Procedure,  § 
3343,  subd.  5,  pt.) 

§  2(>b.  "aetemrinMtian."  [The  word,*!  "Determination",  as 
used  in  [this  article,J  froceedings  taken  io  review  the  e/:ts  of 
inferior  trihinialsy  bodies  or  officers,  includes  every  judgment, 
order,  decision,  adjudication,  or  other  act  of  such  a  body  or 
officer,  which  is  subject  to  be  so  reviewed.  (Code  of  Civil  Pro- 
cedure, §  2146,  pt.) 

§  20c.  "Distinct  parcel."  [16.  A  J  "  Distinct  parcel"  of  real 
property  is  a  part  of  the  property  which  is  or  may  he  set  off  by 
Ixiundary  lines,  as  distinguished  from  an  undivided  share  or  inter- 
est therein.     (Code  of  Civil  Procedure,  §  3343,  subd.  16.) 

§  20d.  "  Ejeotmeirt."  JThe  words,  "  an  action  of  egectment '' 
toj  ^'  Ejectment  "  means  an  action  to  recover  the  imnkediate  pos- 
session of  real  prtiperty.  (Code  of  Civil  Procedure,  ^  3343,  subd. 
20,  pt.) 
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§  22a.  "  Gemral  and  speeial  ^eidict."  A  "general  verdict''  is  §|  22a-33b 
one,  by  which  the  jury  pronounces,  generally,  upon  all  or  any  of 
the  issues,  in  favor  either  of  the  plaintiff  or  of  the  defendant.  A 
**  special  verdict "  is  one,  by  which  the  jury  finds  the  facts  only, 
leaving  the  court  to  determine,  which  party  is  entitled  to  judgment 
thereupon.     (Code  of  Civil  Proceilure,  §  1186.) 

§  25a.  "Injury  to  pnqwrty."  [10.  An  J'  "Injury  to  prop- 
ertv"  is  an  actionable  act,  wherebv  the  estate  of  another  is 
lessened,  other  than  a  personal  injury,  or  the  breach  of  a  con- 
tract.    (Code  of  Civil  Procedure,  §  3343,  subd.  10.) 

g  26a.  "  Juiijrmcnt."  [The  wordj  "Judgment"  refers  to  a 
judgment  in  [such  an  J  a  civil  action;  it  is  [A  judgment  is 
either  interlocutory  or  J' the  final  determination  of  the  rights  of  the 
parties  in  the  action.  (Code  of  Civil  Procedure,  §§  1200,  3343, 
MiM.  20.) 

§  26b.  "Judgrment  creditor."  [13.  The  teiinj  "Judgment 
creditor  "  signifies  the  person  who  is  entitled  to  collect,  or  other- 
wise enforce,  in  his  own  right,  a  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money.  (Code  of  Civil 
Procedure,  §  3343,  subd.  13.) 

§  26c.  "Judgment  creditor's  action.''  [14.  AJ  "Judgment 
creditors  action  "  ia  an  action  brought  [as  prescribed  in  ai'ticle 
first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  any  other 
action,  brought  J.  by  a  judgment  creditor  to  aid  the  collection  of 
a  juc^ment  for  a  sum  of  money,  or  directii^  the  payment  of  a 
sum  of  money.  (Code  of  Civil  Procedure,  §  3343,  subd.  14.) 

§  2»a.  "  Mandate."  [2.  The  word,]  "  Mandate "  includes  a 
writ,  process,  or  other  written  direction,  issued  pursuant  to  law, 
out  of  a  court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge,  or 
a  pefson  acting  as  a  judicial  officer,  and  commanding  a  court, 
board,  or  other  body,  or  an  offieer,  or  other  person,  named  or 
otherwise  deiugnated  therein,  to  do  or  to  refrain  from  doing,  an 
act  therein  specified.    (Code  of  Ci\'il  Procedure,  §  3343,  subd.  2.) 

§  31a.  "  Motion."  A  "  motion  ''  is  an  application  for  an  order. 
(Code  of  Civil  Procedure,  §  768,  pt.) 

§  33b.  "  notify."    [The  wordJ  "  Xotify,"  as  used,  with  respect 
to  procuring  the  attendance  of  a  juror,  is-  equivalent  to  the  word 
13 
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§§  36a-53a   "  summon,"  as  used  in  the  like  connection,  in  the  [samej  consti- 

tution  and  laws  of  the  state.     (Code  of  Civil  Procedure,  §  3343, 
subd.  19,  pt.) 

§  36a.  "  Order."  An  "  order ''  [to  an  order  made  in  such  an 
action  or  special  proceeding; J  is  a  direction  of  a  court  or  a 
judge  [made,  as  prescribed  in  this  act,J  in  an  action  or  special 
proceeding,  [must  be  in  writing,  unless  otherwise  specified  in 
the  particular  case.  Such  a  direction,  unless  it  isj  not  contained 
in  a  judgment  [,  is  an  order  J.  (Code  of  Civil  Procedure,  §§ 
767,  pt.,  3343,  sukl.  20,  pt.) 

§  37a.  "Personal  injury."  [9.  AJ  "Personal  injury"  in- 
cludes libel,  slander,  criminal  conversation,  seduction,  and  malici- 
ous prosecution;  also  an  assault,  battery,  false  imprisonment,  or 
other  actionable  injury  to  the  person  either  of  the  plaintiff,  or 
of  another.     (Code  of  Civil  Procedure,  §  3343,  subd.  9.) 

§  37b.  "  Plaintiff  "  and  "  defendant."  The  party  prosecuting  a 
civil  action  is  styled  the  plaintiff;  the  adverse  party  is  styled  the 
defendant.     (Code  of  Civil  Procedure,  §  3338.) 

§  42a.  "Eeport."  [5.  The  word,J  "Report",  when  used  in 
connection  with  a  trial,  or  other  inquiry,  or  a  judgment,  means 
a  referee's  report.    (Code  of  Civil  Procedure,  §  3343,  subd.  5,  pt.) 

§  46a.  "Special  proceeding."  Every  [otherj  prosecution  or 
application  [by  a  party  for  either  of  the  purposes  specified  in  the 
last  sectionj  in  a  court  of  justice  which  is  not  a  civil  action,  or  a 
motion  in  such  an  action^  is  a  "  special  proceeding."  Unless  other- 
wise expressed,  the  term  special  proceeding  refers  to  a  civil  special 
proceeding.  (Code  of  Civil  Procedure,  §§  3334,  3343,  subd. 
20,  pt) 

§  53a.  "  Trial  juror  "  and  "  trial  jury."  [The  terms,!  "  Trial 
juror,",  and  "  trial  jury,"  are  respectively  equivalent  to  the  terms, 
"  petit  juror,"  and  "petit  jury,"  as  used  in  the  constitution  and 
laws  of  the  state.  (Code  of  Civil  Procedure,  §  3343,  subd.  19,  pt.) 

§  2.  Such  chapter  is  hereby  amended  by  amending  the  follow- 
ing sections  to  read  as  follows: 

§  26.  "Judge."  The  term  judge  includes  every  judicial  officer 
authorized,  alone  or  with  others,  to  hold  or  preside  over  a  court  of 
record.  [3.  The  word  judgej  It  also  includes  a  justice,  surro- 
gate, recorder,  justice  of  the  peace,  or  other  judicial  officer,  auth- 
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orized  or  required  to  act,-  or  prohibited  from  acting,  in  or  with   §§  38-103 
respect  to  the  matter  or  thing,  referred  to  in  the  provision  wheiein 
that  word  is  used.    (Code  of  Civil  Procedure,  §  3343,  subd.  3.) 

§  38.  "  Property."  The  term  "  Property  "  includes  real  and 
personal  property.  [The  word,  "  Property  "]  As  used  in  [this 
section,]  connection  with  the  provision  relating  to  the  appoint- 
ment of  a  receiver  of  property,  it  includes  the  rents,  profits,  or 
other  income,  and  the  increase,  of  real  or  personal  property. 
(Code  of  Civil  Procedure,  §  713,  pt.) 

§  3.  Section  one  hundred  and  one  of  such  chapter  is  hereby 
amended  to  read  as  follows : 

§  101.  Effect  of  conBolidation  on  penal  law  and  criminal  code. 
The  consolidated  laws  and  statutes  enacted  as  a  part  of  the  plan 
for  the  simplification  of  the  civil  practice  shall  not  be  construed  to 
amend,  repeal  or  otherwise  affect  any  provision  of  the  penal  law 
[Code  of  Civil  Procedure]  or  code  of  criminal  procedure  unless 
expressly  so  stated.    (General  Construction  Law,  §  101.) 

§  4.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  7  to  read  as  follows : 


ARTICLE  7 
Effect  of  Civil  Practice  Act. 

Section  103.  Existing    rights,    obligations    and    liabilities    pre- 
served, 

104.  Provisions  incorporated  in  consolidated  laws  to  have 

same  force  and  effect  as  heretofore. 

105.  Befere7ices  to  code  of  civil  procedure  in  other  stat- 

utes. 

106.  Omissions  and  errors  to  be  disregarded. 

107.  Terms  and.  tenure  of  office. 

108.  Time  of  etiactment  of  statutes  forminrj  part  of  plan 

of  new  praHice. 

§  103.  Existing  rights,  obligations  and  liabilities  preserved. 
Existing  rights,  obligations  and  liabilities  shall  not  he  affected  by 
the  passage  of  the  civil  practice  act  or  by  any  statides  or  rules 
adopted  in  connection  therexvith  or  in  furtherance  thereof  unless  it 
clearly  appears  that  a  change  tvas  intended. 
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§§  104-109       §  ^^^'  ^fo^^OAs  incorporated  in  consolidated  laws  to  liave  same 

force  and  effect  as  heretofore.    Frovisioiis  removed  from  the  code  of 

civil  procedure  in  comiection  with  the  civil  practice  act  or  in  fur- 
therwiice  thereof  aiid  enacted  into  new  consolidated  laws  or  as 
amendments  to  consolidated  laws  are  not  to  he  construed  as  new 
eiuvciments  hut  as  a  continuation  of  existing  provisions  and  shall 
have  the  same  force  and  effect  as  before  such  removal  unless  it 
othef^wise  clearly  appears, 

%  105.  Beferences  to  the  code  of  civil  prooednre  in  other  statutes^ 

References  in  statutes  to  the  code  of  civil  procedure  except  in 
special  proceedings  and  in  provisions  relating  to  courts  not 
governed  by  the  civil  practice  act  shall  he  deemed  references  to 
corresponding  provisions  of  the  civil  practice  act  and  to  statutes 
enacted  in  pursuance  thereof  or  in  C(/nnectio7i  therewith  cmd  to  the 
civil  practice  rules. 


§  106.  QniBBioiiB  and  errors  to  be  disregarded.  Any  omission  or 
defect  in  the  reiiwval  of  provisions  of  the  code  of  civil  procedure 
in  con7i€ctio7i  with  the  civil  irractice  act  or  in  furtherance  thereof 
to  new  or  existing  consolidated  kiws  and  any  failure  to  make 
changes  in  the  language  of  any  statute  or  rule  to  make  it  conform 
to  the  civil  practice  act  shall  he  disregarded,  supplied  or  corrected 
hy  the  courts  to  carry  out  the  true  intent  and  inirpose  of  this  act. 

§  107.  Terms  and  temire  of  office.  The  civil  pi-actice  act  and 
any  statutes  or  rules  adopted  in  connection  therewith  or  in  fur- 
therance thereof  shall  7iot  affect  the  title  or  tenure  to  any  office  or 
employment  or  the  salary  or  emolument  thereof,  hut  tlie  same  shall 
continue  as  heretofore  until  modified  or  ahoUshed. 

§  108.  Time  of  enactment  of  statutes  forming  pert  of  plan  of  ne\ir 
practice.  A  provision  of  an  existing  statute  enacted  in  connectian 
xcith  the  civil  practice  act  or  in  furtherance  thereof  shall  he  con- 
stnced  as  having  heen  enacted  as  of  the  time  when  it  origi^mUy 
became  a  law  and  in  case  of  subsequent  amendment  as  of  the  daie 
of  the  enactment  of  the  amendment. 

§  5.  Articles  seven  and  eight  of  such  chapter  are  hereby 
amended  to  read  articles  eight  and  nine,  respectively. 

§  6.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 


GENERAL  CORPORATION  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  General  Corporation  Law.) 
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AX  x\CT  to  amend  the  general  corporation  law  in  relation  to 
foreign  corporations  and  receivers  and  the  definition  of  a  domes- 
tic and  foreign  corporation. 

TJie  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assemhhj,  do  enact  as  follows: 

Section  1.  Sub-division  fiive  of  section  three  of  article  one  of 
chapter  twenty-eight  of  the  laws  of  nineteen  hundred  and  nine 
entitled  "  An  act  relating  to  corporations  generally,  constituting 
chapter  twenty-three  of  the  consolidated  laws  "  is  hereby  amended 
to  read  as  follows: 

5.  **  Domestic  "  and  "  foreign  corporation."     A  "  domestic  cor-   gg  ^j^q 

poration "  is  a  corporation  incorporated  by  or  under  the  laws    

of  the  state  or  colony  of  New  York.  Every  corporation  which  is 
not  a  domestic  corporation  is  a  foreign  corporation,  except  that 
as  [provided  byj  to  provisions  formerly  in  the  code  of  civil  pro- 
cedure and  for  the  purpose  of  construing  such  [codej  provisions 
a  "  Domestic  corporation  "  [is  a  corporation  created  by  or  under 
the  laws  of  the  state ;  or  J  shall  also  include  a  corporation  located 
in  the  state,  and  created  by  or  under  the  laws  of  the  United  States, 
or  by  or  pursuant  to  the  laws  in  force  in  the  colony  of  New  York, 
before  the  19th  day  of  April,  in  the  year  177 5 [.J  ;  aiid  every  other 
corporation  [isj  shall  be  a  "foreign  coi'poration."  (Code  of 
Civil  Procedure,  §  3343,  subd.  18.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  a  new  article 
to  be  known  as  Article  2 A  to  read  as  follows : 

ARTICLE  2 A 

FOREiay  CORPORATIOX 

Section  50,  Action  by  foreign  corporation. 

51.  Action  agahist  foreign  corporation. 

52.  Action  by  ane  foreign  corporation  against  another. 

53.  Attorney  general  may  maintain  action. 
5Jf..  Corporation  acting  ivithotd  authority. 

§  50.  Action  by  foreign  corporation.  An  action  may  be  main- 
tained by  a  foreign  corporation,  in  like  manner,  and  subject  to 
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§§  51-53      -the  same  regulations,  as  where  the  action  is  brought  by  a  domestic 
""  corporation,  except  as  other^aee  epecially  prescribed  by  law.    Ent 

a  foreign  corporation  cannot  maintain  an  action,  founded  upon  an 
act,  or  upon  a  liability  or  obligation,  express  or  implied,  arising 
out  of,  or  made  and  entered  into  in  consideration  of,  an  act,  which 
the  laws  of  the  state  forbid  a  corporation  or  association  of  indi- 
viduals to  do,  without  express  authority  of  the  law.  This  section 
does  not  affect  the  validity  of  a  meeting  of  the  stockholders  or 
directors  of  a  foreign  corporation,  held  within  the  state,  where 
such  a  meeting  is  authorized  by  the  law^s  of  the  state,  country,  or 
government  by  or  under  which  the  corporation  is  created;  or 
of  'an  act,  done  at  fluch  a  n^eetiug,  which  is  not  in  conflict  with 
the  same  laws,  or  the  kwB  of  the  state.  (Code  of  Civil  Procedure, 
§  1779.) 

§  51.  Action  against  foreign  corporation.  An  ajotion  against  a 
foreign  corporation  may  be  maintained  by  a  resident  of  the 
state,  or  by  a  domestic  corporation,  for  any  cause  of  action.  (Code 
of  Civil  Procedure,  §  1780,  pt.) 

§  52.  Action  by  <mi«  foreign  aorponatmi  againtt  anotker.  An 
action  against  a  foreign  corporation  may  be  maiaitained  by  an- 
other foreign  corporation,  or  by  a  non-resident,  in  one  of  tke  fol- 
lowing cases  only : 

1.  Where  the  action  is  brought  to  recover  damages  "for  the 
breach  of  a  contract,  made  within  the  state,  or  relating  to  prop- 
erty situated  within  the  state,  at  the  time  of  the  making  thereof; 

2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  state,  or  a  chattel,  which  is  replevied  within  the  state; 

3.  Where  the  cause  of  action  arose  within  the  state,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  property 
situated  without  the  state ; 

4.  Where  a  foreign  corporation  is  doing  business  within  this 
state.     (Code  of  Civil  Procedure,  §  1780,  pt.) 

§  53.  Attorney-general  may  maintain  action.  The  attorney- 
general  may  maint^iin  an  action,  u])on  his  own  information,  oi 
upon  the  complaint  of  a  private  person,  against  a  foreign  corpo- 
ration which  exercises  within  the  state  any  corporate  rights,  privi- 
leges or  franchises,  nor  granted  to  it  by  the  law  of  this  state;  or 
which  within  the  state,  has  violated  any  provision  of  law,  or,  cou- 
trarj'  to  law,  has  done  or  omitted  an  mi,  or  has  exercised  a  privi- 
lege or  franchise,  not  conferred  upon  it  by  tke  law  of  this  state. 


General  Corporation  Law  393 

wliere,  in  a  similar  case,  a  domestic  corporation  would,  in  accord-  8§  54-308a 
ance  with  section  131  of  the  general  corporation  law  be  liable  to  an 
aqtion  to  vacate  its  charter  and  to  annul  its  existence;  or  which 
exercises  within  the  state  any  corporate  rights,  privileges  or  fran- 
chises in  a  manner  contrary  to  the  public  policy  of  the  state.  (Code 
of  Civil  Procedure,  §  1948,  pt.) 

§  54.  Corporation  acting  without  authority.  The  attorney-gen- 
eral may  maintain  an  action,  upon  his  own  information,  or  upon 
the  complaint  of  a  private  person,  against  one  or  more  persons  who 
act  as  a  corporation,  within  the  state,  without  being  duly  incor- 
porated ;  or  exercises  within  the  state,  any  corporate  rights,  privi- 
leges or  franchises,  not  granted  to  them  by  the  law  of  the  state. 
(Code  of  Civil  Procedure,  §  1948,  pt.) 

§  3.  Such  chapter  is  hereby  amended  by  adding  to  article 
twelve  the  following  new  section : 

§  308a.  Appointment  and  removal  of  receiver  and  extension  of 
receivership.  All  motions  for  the  appointment  of  receivers  of  cor- 
porations must  he  made  in  the  judicial  district  in  which  the  pririr 
cipal  place  of  business  of  the  corporation  is  situ/ited.  No  motion 
can  be  made,  or  other  proceeding  had  for  the  removal  of  a  receiver, 
ehewhere  than  in  the  judicial  district  in  which  the  order  for  his 
appointment  was  m/ide.  Where  a  receiver  has  been  appointed,  his 
appointment  shall  be  extended  to  any  subsequent  suit  or  proceed- 
ing relating  to  the  same  estate  or  property  in  whi<:h  a  receiver  is 
necessary.     (General  Rules  of  Practice,  r.  80,  pt.) 

§2.  This  act  shall  take  effect  Julv  first,  nineteen  hundred  and 
twenty. 


GENERAL  MUNICIPAL  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  l^i?- 
lation  of  1918,  assigned  to  the  General  Municipal  Law.) 
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AX  ACT  to  amend  the  general  municipal  law  in  relation  to 
actions  'by  and  against  municipal  corporations  and  ofBcers. 

The  People  of  the  Staie  of  New  York,  represented  in  Seiwie  wad 
Assembly,  do  enact  cts  fallows: 

Section  1.  The  title  of  article  four  of  chapter  twenty-nine  of 
the  laws  of  nineteen  hundred  and  nine  entitled  *^An  act  relating 
to  municipal  corporations,  constituting  chapter  twenty-four  of  the 
consolidated  laws''  is  hereby  aniended  to  read  as  follows : 

[N'^ligence    and  Malfeasance  of  Public    Officers;    Tai^ayeors' 

KemediesJ 

ACTJOyS  RELATl^^a  TO  MUNICIPAL  CORFORATJONS  AND  OFFICERS 

§  2.  Such  chapter  is  hereby  amended  by  adding  at  Ae  begin- 
ning of  article  four  thereof  the  following  sectiiHts  to  read  as  fol- 
lows. 

§  40.  Afftion  by  tazp^yer  af^aintt  officer.    An  action  to  obtain  a   g^  4(L4i 

judgment,  preventing  waste  of,  or  injury  to,  -the  estate,  funds  or    

otker  property  of  a  county,  town,  eitjy  or  inccirponajled  villa^  of 
the  state,  may  be  maintained  against  any  offioer  thereof,  or  any 
agent,  commissioner,  or  other  person,  acting  in  itis  behalf,  either 
by  a  citizen,  resident  therein,  ocr  by  a  corporation,  who  is  assessed 
for  and  is  liable  to  pay,  or,  within  one  year  before  the  ■CMinnenoe- 
meiit  of  the  action,  has  paid,  a  tax  therein.  This  section  does  not 
affect  any  right  of  action  in  f  aror  of  a  counts^,  city,  town,  «r  in- 
corporated village,  or  any  public  officer.  ( Code  of  Civil  iPtrDOodmre, 
§  1D25.) 


§  41.  Action  by  officer.  An  action  or  special  proosedii^  may 
be  maintained,  by  the  trustee  or  trustees  of  a  school  district^  the 
overeeer  or  oveonseers  of  the  poor  of  a  village,  or  city ;  the  oountv 
gnperintendent  or  superintendents  of  the  poor ;  or  the  supervisors 
of  a  Gonnty,  upon  a  contract,  lawfully  made  with  those  officers  or 
therr jprBdeceaBors,  in  thmr  official  capacity;  to  enfoa*ce  a  liability 
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§§  42-45       created,  or  a  dutv  enjoined,  by  law,  upon  those  ofEcers,  or  the  body 

represented  by  them;  to  recover  a  penalty  or  a  forfeiture,  given 
to  those  officers,  or  the  body  represented  by  them;  or  to  recover 
damages  for  an  injury  to  the  property  or  rights  of  those  officers, 
or  the  body  represented  by  them;  although  the  cause  of  action 
accrued  before  the  commencement  of  their  term  of  office.  (Code 
of  Civil  Procedure,  §  1926.) 

§  42.  Action  against  officer.  An  action  or  special  proceeding 
may  be  maintained,  against  any  of  the  officers  specified  in  the 
Past]  preceding  section  upon  any  cause  of  action,  which  accrues 
against  them,  or  has  accrued  against  their  predecessors,  or  ui)on  a 
contract  made  by  their  predecessors  in  their  official  capacity,  and 
within  the  scope  of  their  authority.  (Code  of  Civil  Procedure, 
§  1927.) 

§  43.  Action  against  body  represented  by  officer.  The  last  two 
sections  do  not  apply  to  a  case,  where  it  is  specially  prescribed  by 
law,  that  an  action  may  be  maintained,  by  or  against  the  body,  rep- 
resented by  an  officer  designated  in  those  sections;  but,  in  such 
a  case,  the  prosecution  or  defence  of  the  action,  as  the  case  may 
be,  must  be  conducted  by  the  persons  then  in  office,  who  represent 
that  body.     (Code  of  Civil  Procedure,  §  1928.) 

§  44.  Liability  under  order  of  arrest,  attachment  or  injunction. 
In  any  action  in  which  a  domestic  municipal  corporation,  or  a  pub- 
lic officer  in  behalf  of  such  corporation,  shall  be[,  by  the  fore- 
going provisions  of  this  section,]  excused  from  giving  security  on 
procuring  an  order  of  arrest,  an  order  of  injunction  or  [a  war- 
rant] am,  order  of  attachment,  such  corporation  shall  be  liable  for 
all  damages  that  may  be  so  sustained  by  the  opposite  party  by  rea- 
son of  such  order  of  arrest,  attachment  or  injunction  iii  the  same 
case  and  to  the  same  extent  as  sureties  to  .an  undertaking  would 
have  been,  if  such  an  undertaking  had  been  given.  (Code  of  Civil 
Procedure,  §  1990,  pt.) 

§  45.  Security  by  municipal  corporation  and  officer  in  actions  and 
proceedings.  Each  provision  [of  this  act,]  requiring  a  party  to 
give  security,  for  the  purpose  of  procuring  an  order  of  arrest,  an 
injunction  order,  or  £a  warrant]  an  order  of  attachment,  or  as  a 
condition  of  obtaining  any  other  relief,  or  taking  any  proceeding ; 
or  allowing  the  court,  or  a  judge,  to  require  such  security  to  bo 
given,  is  to  be  construed  as  excluding  an  action  brought  [by  tha 
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people  of  the  state,  or]  by  a  domestic  municipal  corporatioii[ ;]    ^  ^^ 
or  by  a  public  officer,  in  behalf  of  [the  people,  or  of]  such  a  cor- 
poration ;  except  where  the  securitj%  to  be  given  in  such  an  action, 
is  specially  regulated  by  the  provision  in  question.      (Code  of 
Civil  Procedure,  §  1990,  pt.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  to  article 
four  the  following  new  section  to  read  as  follows: 

§  56.  Proceeds  in  action  for  misappropriation  of  public  money. 
Any  corporation,  board,  officer,  custodian,  agency,  or  agent 
[may,]  in  behalf  of  any  city,  county,  town,  village,  or  other 
division,  subdivision,  department,  or  portion  of  the  State  which 
was  not  a  party  to  an  action  brought  [as  prescribed  in  this 
article,]  for  the  spoliation  or  other  inisajypropriation  of  public 
property  and  which  claims  to  be  entitled  to  the  custody  or  dis- 
position of  any-  of  the  money,  funds,  damages,  credits,  or  other 
property,  recovered  by,  or  awarded  to  the  plaintiff,  by  the  [final] 
judgment  in  the  action,  or  any  of  the  proceeds  thereof,  and  not 
disposed  of,  [as  prescribed  in  the  last  section  present,]  at  any 
time  after  the  actual  collection  of  the  money,  and  its  payment 
into  the  state  treasury,  or  the  actual  receipt  of  the  proi)erty  by  the 
people,  to  the  supreme  court,  at  a  special  tenn  thereof  held  in  the 
countj''  of  Albany,  may  present  a  verified  petition,  setting  forth 
the  facts,  and  praying  for  the  relief  to  which  he  or  it  is  entitled. 
Xotice  of  the  application  and  a  copy  of  the  petition  must  be 
served  upon  the  attorney  general.  Y\x>i\  the  hearing  the  court 
may  make  such  [a  final]  an  order  as  justice  requires[,  for  the  dis- 
position of  the  money  or  other  property,  as  prescribed  in  the  last 
section.]     (Code  of  Civil  Procedure,  §  ID'Tf).) 

§  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 


INSANITY  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Insanity  Law.) 
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AX  ACT  to  amend  the  insanity  law  relating  to  the  committee  of 

an  incompetent. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Chapter  thifty-two  of  the  laws  of  nineteen  hundred 
and  nine  entitled  *^An  Act  in  relation  to  the  insane,  constituting 
chapter  twenty-seven  of  the  consolidated  laws''  is  hereby  amended 
by  adding  thereto  a  new  article  to  be  Article  8A,  to  read  as 
follows : 

ARTI-CLE  8A 

COMMITTEE  FOR  INCOMPETENT 

Section  177.  Committee  for  incompetent, 

178.  Costs  of  proceeding. 

179.  Practice  in  such  proceeding. 

%  177.  Committee  for  incompetent.  Where  an  incompetent  per-  §  177 
son  has  been  committed  to  a  state  institution  in  any  manner  pro- 
Tided  by  law,  and  is  an  inmate  thereof,  the  petition  may  be  pre- 
sented on  behalf  of  the  state  by  a  state  officer  having  special  juris- 
diction over  the  institution  where  the  incompetent  person  is  con- 
fined or  the  superintendent  or  acting  superintendent  of  said 
institution;  the  petition  must  be  in  writing  and  verified  by  the 
affidavit  of  the  petitioner  or  his  attorney,  to  the  effect  that  the 
matters  therein  stated  are  true  to  the  best  of  his  information  or 
belief;  it  must  show  that  the  person  for  whose  person  or  property, 
or  both,  a  committee  is  asked  has  been  legally  committed  to  a 
state  institution  over  which  the  petitioner  has  special  jurisdiction, 
or  of  which  he  is  superintendent  or  acting  superintendent,  and 
is  at  the  time  an  inmate  thereof ;  it  must  also  state  the  institution 
in  which  he  is  an  inmate,  the  date  of  his  admission,  his  last 
known  place  of  residence,  the  name  and  residence  of  the  husband 
or  wife,  if  any,  of  such  pei-son,  if  known  to  the  petitioner,  and  if 
there  be  none  known  to  the  petitioner,  the  name  and  residence  of 
the  next  of  kin  of  such  person  living  in  this  state  so  far  as  kno\vn 
to  the  petitioner;  the  nature,  extent  and  income  of  his  property,  so 
far  as  the  same  is  known  to  the  petitioner,  or  can  with  reasonable 
diligence  be  ascertained  by  him.     The  petition  may  be  presented 
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§§  178-179   to  the  supreme  court  at  aiF^  special  term  thereof,  held  either  in 

the  judicial  district  in  which  such  incompetent  person  last  resided, 
or  in  the  district  in  which  the  state  institution  in  which  he  is 
committed  is  situated,  or  to  a  justice  of  the  supreme  court  at 
chambers  within  Eriich  judicial  district,  or  to  iie  ooimty  court  of 
the  county  in  which  the  ineompeteait  person  resided  at  the  time 
of  such  commitment,  or  of  the  county  in  which  ^aid  institution  is 
situated.  K'otice  of  the  presentation  of  such  petition  shall  be 
personally  given  to  such  person,  and  also  to  the  husband  or  wife, 
if  known  to  the  petitioner,  or  if  none  is  known  to  the  "petrtioner, 
to  the  next  of  kin  named  in  the  petition  and  to  Ae  oflScer  in 
charge  of  the  institirtion  in  which  -such  peFson  is  an  inmate,  mil<?8s 
sufficient  reasons  for  dispensing  therewith  are  set  forth  in  the  peti- 
tion or  shown  by  affidavit.  When  notice  is  required,  it  may  ijo 
given  in  any  manner  which  the  court  deems  proper.  Upon  the 
presentation  of  such  petition,  aird  proof  ^f  the  service  of  such, 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
facts  required  to  be  stated  in  such  petition,  inamediat«ly  apt>oint 
a  committee  of  the  person  or  property,  or  both,  of  «iich  incompetent 
person  or  may  require  any  further  proof  which  it  or  he  may  deem 
necessary  before  making  such  appointment.  (Code  of  Civil  Pro- 
cedure, §  2323a.) 

§  178.  Costs  of  proceeding:.  Upon  the  presentation  of  a  petition 
and  the  appointment  of  a  committee,  Jas  provided  in  section 
2323a,J  the  court  or  justice  may  award  costs  of  the  proceeding, 
not  exceeding  twenty-five  dollars  in  addition  to  necessarj^  disburse- 
ments, to  the  petitioner,  payable  from  the  estate  of  tlie  incom- 
petent person,  and  upon  denial  of  an  application  to  set  the  same 
aside,  costs  as  of  a  motion.     (Code  of  Civil  Procedure,  §  2323'b.'> 

§  179.  Practice  in  auch  praceedmg.  The  provisious  in  the  yxeir 
practice  relaUng  to  the  fonn  cmd  cotiteiits  of  the  complaiiU  in  a?i. 
dction  for  the  appointment  of  a  comnuttee  of  an  hi^ompetentj. 
rehiing  to  the  parties  on  ivkom  service  sliali  be  ^made,  tihc  appoinf- 
meivt  of  a  foreign  committee,  the  issuaiiice  of  a  reference  or  trial 
by  a  jury  on  the  question  of  competency  (md  the  in-cidental  prac- 
tice relating  thereto  ([Sections  23^5  to  2^J36,  both  inclusive,  of 
this  titloj  shall  not  apply  to  applications  for  the  sipfM)iiiiJue2it  lyi 
a  committee  made  i|Tby  itj  on  behalf  of  the  atate  to  secure  xeim- 
burseraent,  in  whole  or  in  part,  for  maintenanee  aiid  support  in  a 
state  institution.     (Code  of  Civil  Procedure,  §  2336ia.) 

§  2.  This  act  shall  take  effect  July  first,. nineteen  hundred  and 
twenty. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Insurance  Law.) 
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AN  ACT  to  amend  the  insurance  law  relating  to  title  and  credit 

guarantee  corporations. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Chapter  thirty-three  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "An  Act  in  relation  to  insurance  corporations, 
constituting  chapter  twenty-eight  of  the  consolidated  laws"  is 
hereby  amended  by  inserting  in  article  five  the  following  new 
sections  to  be  sections  one  hundred  eighty-two-a  and  one  hundred 
eighty-two-b,  to  read  as  follows : 

§  182a.  Surety  company  bond  and  undertaking.  The  execution 
of  [any  such]  a  bond  or  undertaking  in  any  action  or  special 
proceeding  by  [any]  a  fidelity  or  surety  company  authorized  by 
the  laws  of  this  state  to  transact  business,  shall  be  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  sureties,  and 
such  company,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney,  duly 
authorized  thereto  by  resolution  of  its  board  of  directors,  a  certi- 
fied copy  of  which  resolution,  under  the  seal  of  said  company, 
shall  be  filed  with  each  bond  or  undertaking.  (Code  of  Civil 
Procedure,  §  811,  pt.) 

§  182b.  Searching  company's  abstract.  Searches  affecting  prop- 
erty situate  in  anv  county  in  which  the  office  of  county  clerk  or 
register  is  a  salaried  one,  when  made  and  ceiiified  to  by  title 
insurance,  abstract  or  searching  companies,  organized  and  doing 
business  under  the  laws  of  this  state,  may  be  used  in  all  actions 
or  special  proceedings  in  which  official  searches  may  be  used,  in 
placp  of  and  with  the  same  legal  effect  as  such  official  searches. 
(Code  of  Civil  Procedure,  §  3256,  pt.) 

§  2.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 

[407] 


§§182a^l82b 


JUDICIARY  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Insanity  Law.) 
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AX  ACT  to  amend  the  judiciary  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  eruict  as  follows: 

Section  1.  Chapter  thirtj^-iive  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "An  Act  in  relation  to  the  administration  of 
justice,  constituting  chapter  thirty  of  the  consolidated  laws  ''  is 
hereby  amended  by  adding  to  article  two  the  following  new  sec- 
tions, to  read  as  follows: 

§  3a.  Jurwdiotion  and  powers  of  courts  and  judges.  Each  of  *8  3a-12a 
[those]^/ie  courts  enumerated  in  sections  2  and  3  of  this  chapter 
shall  continue  to  exercise  the  jurisdiction  and  powers  now  vested 
in  it  by  law,  according  to  the  course  and  practice  of  the  court, 
except  as  otherwise  prescribed,  [in  this  act.]  (Code  of  Civil 
Procedure,  §§  1,  4.) 

§  3b.  Power  of  courts  of  record.    A  court  of  record  has  power : 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  state,  to  testify  in  a  cause  pending  in  that  court ; 
subject,  however,  to  the  limitations  prescribed  by  law,  with  respect 
to  the  portion  of  the  state  in  which  the  process  of  a  local  court  of 
record  mav  be  served ; 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court ; 

3.  To  devise  and  make  new  process  and  forms  of  proceedings, 
necessary  to  carry  into  effect  the  powers  and  jurisdiction  possessed 
by  it.     (Code  of  Civil  Procedure,  §  7.) 

§  12a.  Vacancies  and  changes  in  court.  An  action  or  sj)ecial 
proceeding,  civil  or  criminal,  in  a  court  of  record,  is  not  discon- 
tinued by  a  vacancy  or  change  in  the  judges  of  the  court,  or  by  the 
reflection  or  re-appointment  of  a  judge;  but  it  must  be  continued, 
heard  and  determined  by  the  court,  as  constituted  at  the  time  of 
the  hearing  or  determination.     (Code  of  Civil  Procedure,  §  25,  pt.) 
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§§  12b-12e        §  12b.  Adjournment  of  term  to  another  place.    A  court  of  record 

mav,  in  its  discretion,  where  the  parties  to  an  action  file  a  stipu- 
lation that  the  same  be  tried  at  a  plaoe  within  the  county  where 
said  action  is  triable,  other  than  the  court-house,  adjourn  the  term 
to  such  place  for  the  trial  of  said  action.  (Code  of  Civil  Pro- 
cedure, §  41.) 

§  12c.  Failure  or  elmnsie  of  term  of  tovrt.  When  a  term  of  a 
court  fails  or  is  adjourned,  or  the  time  or  place  of  holding  the 
•same  is  changed  [as  prescribed  in  this  chapt^r,J  an  action,  special 
proceeding,  writ,  process,  recognizance,  or  other  proeeeding,  civil 
or  criminal,  returnable,  or  to  be  heard  or  tried,  at  that  term,  is  not 
abated,  discontinued,  or  rendered  void  thereby;  but  all  persons  are 
bound  to  appear,  and  all  proceedings  must  be  had,  at  the  "time  and 
place  to  which  the  term  is  adjourned  or  changed,  or,  if  it  fails,  at 
the  next  term,  with  like  effect  as  if  the  term  was  held,  as  originally 
appointed.     (Code  of  Civil  Procedure,  §  44.) 

§  12d.  Contiananoe  of  trial  bejroitd  teim  of  tioiirt  Where  the 
trial  or  hearing  of  an  issue  of  fact,  joined  in  an  action  or  special 
proceeding,  civil  or  criminal,  has  been  commenoed  at  a  term  of 
a  court  of  record,  it  may,  notwithstanding  tiie  expiration  of  the 
time  appointed  for  the  term  to  coatinue,  be  continiied  to  "the  eom- 
pletion  thereof;  including,  if  the  cause  is  tided  by  a  jury,  all 
proceedings  taken  therein  until  the  actual  discharge  of  the  jury; 
or  if  it  is  tried  bv  the  court  without  a  iury,  until  it  is  finallv  Fub- 
mitted  for  a  decision  upon  the  merits.  (Code  of -Civil  Proced^ire, 
§45.) 

§  12e.  Continuance  of  spejcial  proceeding  before  another  officer  or 
court.  In  case  of  the  death,  sickness,  resignation,  removal  from 
office,  absence  from  the  county,  or  other  disability  of  an  officer 
before  whom  or  in  whose  court  a  special  proceeding  has  been 
instituted,  where  no  express  provision  is  made  by  law  for  the 
continuance  thereof,  it  may  be  continued  befoi«e  the  officer's  suc- 
cessor, or  any  other  officer  residing  in  the  enme  emuity,  before 
whom  it  might  have  been  originally  instituted ;  or,  if  there  is  no 
such  officer  in  the  same  county  or  in  case  such  officer  be  disquali- 
fied, then  before  an  officer  in  an  adjoining  coimty,  who  would 
originally  have  had  .jurisdiction  of  the  subject  matter,  if  it  had 
occurred  or  existed  in  the  latter  county,  and  in  case  such  special 
proceeding  be  pending  in  a  county  court  and  the  county  judge  of 
the  county  be  disqualified  to  hear  and  decide  the  same,  then  in 
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sucli  case  all  further  prbceedings   therein   may   be   had   in   the    §§  12f-31d 
county  oourt  of  any  adjoining  coiinty,  which  court  ^all  have 
jurisdiction  to  hear,  try  and  detemiine  the  same  and  to  enforce  its 
order.     (Code  of  Civil  Procedure,  §  52.) 

§  12f.  Kpootedingy  before  Sfrbstitnted  offic«:.  At  the  time  and 
place  specified  in  a  notice  or  order,  for  a  party  to  appear,  or  for 
any  other  proceeding  to  be  taken,  or  at  the  time  and  place  specified 
in  the  notice  to  be  given,  [as  prescribed  in  this  section,]  the  officer 
substituted  as  prescribed  [in  the  last  section,  or  in  any  other  pro- 
vision of]  hy  law,  to  continue  a  special  proceeding  instituted 
before  another,  may  act,  ^vith  respect  to  the  special  proceeding,  as 
if  it  had  been  originally  instituted  before  him.  (Code  of  Civil 
Proceduje,  §  53,  pt.) 

§  31a.  Validity  of  proceedings  on  removal  from  one  court  to 
another.  The  removal  of  an  action  or  special  proceeding!],  as  pre- 
scribed in  this  title,]  from  one  court  to  another  does  not  invalidate, 
or  in  any  manner  impair,  a  process,  provisional  remedy,  or  other 
proceeding,  or  a  bond,  undertaking,  or  recognizance  in  the  action 
or  special  proceeding  so  removed;  each  of  which  continues  to  have 
the  same  validity  and  effect,  as  if  the  removal  had  not  been  nuule. 
(Code  of  Civil  Procedure,  §  346,  pt.) 

§  31b.  Continuance  of  proceeding  before  judges  of  same  court 
In  the  comitiea  within  the  first  and  second  judicial  districts, 
a  special  proceeding  instituted  before  a  judge  of  a  court  of  record, 
or  a  proceeding  eoramenced  before  a  judge  of  the  court,  out  of 
couxt,  in  an  action  or  special  proceeding  pending  in  a  court  of 
record  may  be  continued  from  time  to  time,  before  one  or  more  ^ 

other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  who  last  hears  the  same. 
(Code  of  Civil  Procedure,  §  26.) 

§  31c.  Power  to  appoint  guardian  ad  litem.  The  court  in  which 
[the]  an  action  or  proceeding  hy  or  agabvst  aii  infant^  lunatic, 
idiot  or  habitual  drwnkard  is  brought,  £or  a  judge  thereof,]  or 
if  the  action  is  brought  in  the  supreme  court,  the  county  judge  of 
the  county  where  the  action  is  triable,  may  appoint  a  guardian 
ad  litem  for  [an]*  the  infant  or  incompetent  [either  plaintiff  or 
defaodant,  as  prescribed  in  this  article],  (Code  of  Civil  Procedure, 
§§  472,  pt  3363,  pt) 

§   31  d.  Court  in.  whiok  aotioA  for  suxsmary  possession  of  real  prop- 

|^Apptieation]»  An  actix>n  for  the  smnmary 
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§§  ole-olf   possession  of  [removal  of  a  person  from]   real  property,   [as 

prescribed  in  this  title,]  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of  the 
city  or  town  or  the  mayor  or  recorder  of  the  city  wherein  the 
real  property,  or  a  portion  thereof,  is  situated.  [Application] 
All  action  may  also  be  [made,]  brought,  if  the  property,  or  a 
portion  thereof,  be  situated  in  the  city  of  New  York,  [to]  before 
a  judge  of  the  city  court  of  the  city  of  New  York  or  the  [district] 
municipal  court  of  the  district  within  which  the  property,  or  a 
portion  thereof,  is  situated ;  or  if  the  judge  of  such  court  be  for 
any  reason  disqualified,  to  the  [district]  municipal  court  of  an 
adjoining  district;  if  in  the  city  of  Brooklyn,  to  a  police  justice 
of  that  city ;  if  in  the  City  of  Albany,  to  the  city  court,  or  the  city 
of  Troy,  to  [a  justice  of  the  justices'  court  of  that  city;]  the  city 
court;  if  in  the  city  of  Yonkers,  to  the  city  judge  of  that  city; 
if  in  the  city  of  Syracuse,  to  a  judge  of  the  municipal  court  of 
said  city ;  if  in  the  cities  of  Rochester  or  Buffalo,  to  a  judge  of  the 
city  court  of  said  cities.  Where  the  property  is  situated  in  an 
incorporated  village,  the  boundaries  of  which  embrace  portions 
of  two  or  more  towns,  [application]  an  action  may  be  [made  to] 
brought  before  a  justice  of  the  peace  of  either  town,  who  keeps  an 
office  in  the  village.  (Code  of  Civil  Procedure,  §  2234  as  amended 
L.  1918,  ch.  493.) 

§  31e.  Perpetuation  of  record  of  evidence  and  proof.  [The  courts 
may  make  such]  Rules-  and  orders  [as  to]  mmj  be  made  for  pre- 
serving the  record  of  the  evidence  given  in  [such]  an  action 
[s]  or  special  proceeding  and  perpetuating  the  proofs  produced 
therein,  either  with  or  without  the  awarding  of  any  other  relief 
to  the  party  whose  proofs  are  so  perpetuated,  as  shall  be  necessary 
or  proper,  and  may  embrace  such  directions  in  the  judgment. 
(Code  of  Civil  Procedure,  §  1646,  pt.  extended  to  include  any 
action  or  proceeding.) 

§  3 If.  Court  may  direct  stenog^rapher^a  minutes  to  be  written  out. 
If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  stenogi'aphic  notes,  he  may  make  an  order, 
directing  one-half  of  the  stenographer's  fees  therefor,  to  be  paid 
by  each  of  the  parties  to  the  action  or  si)eeial  proceeding,  at  the 
rate  of  ten  cents  for  each  folio  as  written  out,  and  may  enforce 
payment  thereof.  Any  such  copy  shall  be  accessible  to,  and  may 
be  examined  bv,  anv  of  the  counsel  in  the  cause.  If  there  are 
two  or  more  parties  on  the  same  side,  the  order  may  direct  either 
of  them  to  pay  the  sum  payable  by  their  side,  for  the  stenog- 
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rapher's  fees;  or  it  may  apportion  the  paymeat  thereof  among    §§31g-31I 

them,  as  the  justice  deems  just  (Code  of  Civil  Procedure,  §  261.)     

§  31g.  Jnrisdiction  in  provisional  remedies.    From  the  time  of 

the  granting  of  a  provisional  remedy,  the  court  acquires  jurisdic- 
tion, and  has  control  of  all  the  subsequent  proceedings;  [Never- 
thelessj  but  jurisdiction  thus  acquired  is  conditional,  and  liable  to 
be  divested,  in  a  case  where  [the]  jurisdiction  [of  the  court]  is 
made  dependent,  by  a  special  provision  of  law,  upon  some  act,  to 
be  done  after  the  granting  of  the  provisional  remedy.  (Code  of 
Civil  Procedure,  §  416,  pt.) 

§  31h.  Power  of  judge  ont  of  office.  After  a  judge  is  out  of 
office,  he  may  settle  a  case  or  exceptions,  or  make  any  return  of 
proceedings,  had  before  him  while  he  was  in  office  and  may  be 
compelled  so  to  do,  by  the  court  in  which  the  action  or  special 
proceeding  is  pending.     (Code  of  Civil  Procedure,  §  25,  pt.) 

§  31i.  Power  over  docket  of  judgment.  A  court  of  record  has 
the  same  power  and  jurisdiction,  concerning  the  docket  of  its 
judgments,  rendered  wholly  or  partly  for  a  sum  of  money  or 
directing  the  pajnment  of  a  sum  of  money,  kept  by  a  county  clerk, 
which  it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended ;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc.  (Code  of  Civil  Procedure, 
§§  1269,  1272.) 

§  31j.  Eestitntion  upon  setting  aside  judgment.  Where  a  judg- 
ment is  set  aside  for  any  cause,  upon  motion,  the  court  may  direct 
and  enforce  restitution,  in  like  manner,  with  like  effect,  and 
subject  to  the  same  conditions,  as  where  a  judgment  is  reversed 
upon  appeal.     (Code  of  Civil  Procedure,  §  1292.) 

§  31k.  Enforcement  of  affirmed  or  modified  order.  Where 
[a  final]'  an  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  [as  prescribed  in  title  fifth  of  this 
chapter,]  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from.  (Code 
of  Civil  Procedure,  §  1320.) 

§  31 1.  Bestitution  upon  reversal  of  modification  of  judgment  or 
order.  When  a  [final]  judgment  or  order  is  reversed  or  modified, 
upon  appeal,  the  appellate  court,  [or  th(?  general  term  of  the  same 
court,  as  the  case  may  be,]  may  make  or  compel  restitution  of 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
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§  40  or  order ;  but  not  so  as  to  affect  the  title  of  a  purchafler  in  good 

faith  and  for  value.  When  property  has  been  sold,  the  ooujt  may 
compel  the  value,  or  the  purdiase  price,  to  be  zeslnQned,  oi  deposited 
to  abide  the  event  of  the  action,  as  justice  requires.  Whease  a 
new  trial  is  granted  upon  motion  the  court  may  direct  and  enforce 
restitution,  as  where  a  judgment  is  revised  upon  appeal  (Code 
of  Civil  Procedure,  §§  1323,  pt,  1005,  pt.) 

§  2.  Such  chapter  is  hereby  amended  by  inserting  at  the 
beginning  of  article  three  the  following  new  sections  to  read  as 
follows: 

§  40.  Jurisdiction  of  the  court  of  appeals  in  civil  actions.  From 
and  after  the  thirtv-first  day  of  May,  nineteen  huYidred  and  seven- 
teen,  the  jurisdiction  of  the  court  of  appeals  shall,  in  civil  actions 
and  proceedings,  be  confined  to  the  re\4ew  upon  appeal  of  an 
actual  dotennination  made  by  aa  appellate  division  of  the 
supreme  court  in  either  of  the  following  cases,  and  no  others; 

1.  An  appeal  may  be  taken  as  of  right  to  said  court  from  a 
judgment  or  order  entered  upon  the  decision  of  an  appellate 
division  of  the  supreme  court  which  finally  determines  an  action 
or  special  proceeding  where  is  directly  involved  the  construction 
of  the  constitution  of  the  state  or  of  the  United  States,  or  where 
one  or  more  of  the  justices  of  the  apix^Uate  division  dissents  from 
the  decision  of  the  court,  or  where  the  judgment  or  order  is  one 
of  reversal  or  modification. 

2.  An  api)eal  may  also  be  taken  as  of  right  to  said  court  from 
an  order  of  the  appellate  division  granting  a  new  trial  on  excep- 
tions, where  the  appellants  stipulate  that,  upon  affirmance, 
judgment  absolute  shall  l>e  rendered  against  them. 

3.  An  appeal  may  also  be  taken  from  a  determination  of  the 
appellate  division  of  the  supreme  court  in  any  department,  other 
than  from  a  judgment  or  order  which  finally  determines  an  action 
or  special  pixyceeding,  where  the  appellate  division  allows  the 
same,  and  certifies  that  one  or  more  questions  of  law  have  arisen 
which,  in  its  opinion,  ought  to  be  reviewed  by  the  court  of  appeals, 
in  wliich  case  the  appeal  brings  up  for  review  the  question  or 
questions  so  certified,  and  no  other;  and  the  ceurt  of  appeals  shall 
certify  to  the  appellate  division  its  determination  upon  such 
questions. 

4.  An  appeal  may  also  be  taken  from  a  judgment  or  order 
entered  upon  the  decision  of  an  appellate  division  of  the  supreme 
eourt  which  finally  determines  an  action  or  sfpecial  proeeeding,  but 
which  is  not  appealable  as  of  right  under  subdivision  one  of  this 
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seetian,  where  the  appellate  division   Aall  certify   that  in  its   §§  41-42 

opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed   — 

hy  the  court  of  appeals,  or  where,  in  <?»se  of  the  refusal  so  to  cer- 
tify, an  appeal  is  allowed  by  the  court  of  appeals.  Such  an  appeal 
shall  be  allowed  when  required  in  the  interest  of  substantial 
justice. 

The  provisions  of  this  section  ghall  not  apply  to  an  appeal  taken 
to  the  court  of  appeals  prior  to  the  first  day  of  June,  nineteen  hun- 
dred and  seventeen,  but  an  appeal  so  taken  shall  be  heard  and 
determined  under  existing  provisions  of  law.  (Code  of  Civil 
Procedure,  §  190,  as  amended  L.  1917,  ch.  290.) 

§  4:1.  Limitations,  exceptions  and  conditions..  The  jurisdiction 
conferred  by  the  last  section  is  subject  to  the  following  limitations, 
exceptions  and  conditions: 

1.  Xo  appeal  shall  be  taken  to  said  couit,  in  any  cinl  action  or 
proceeding  commenced  in  any  court  other  than  the  supreme  court, 
court  of  claims,  county  court,  or  a  surrogate's  court,  unless  the 
appellate  division  of  the  supreme  court  allo-vvs  the  appeal  by  an 
order  made  at  the  term  which  rendered  the  determination,  or  at 
the  next  term  after  judgment  is  entered  thereupon  and  shall  cer- 
tify that  in  its  opinion  a  question  of  law  is  in\nolved  which  ought 
to  be  reviewed  by  the  court  of  appeals. 

2.  The  jurisdiction  of  the  court  is  limited  to  the  review  of 
questions  of  law. 

3.  No  unanimous  decision  of  the  appellate  division  of  the 
supreme  coi&Tt  that  there  is  evidenee  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  court  of  appeals.  (Code  of  Civil  Procedure, 
§  191  as  amended,  L.  1917,  ch.  2«0.) 

§  42.  Judgment  where  special  verdict  upon  facts  has  been  found. 
On  an  appeal  from  [the]  a  judgment  entered  upon  [such]  a 
nonsuit  where  the  court,  petiding  the  decision  of  such  motion,  has 
submitted  any  question  of  fa^t  raised  hy  the  pleadin-gs  to  the  jury 
or  required  the  jury  to  assess  the  davuiges  or  upon  a  general  ver- 
dict where  the  court  has  instruHed  the  jury  to  fii\d  also  specially 
upon  one  or  more  questions  of  fact  [such  special  verdict,  or  gen- 
eral verdict,  shall  form  a  part  of  the  record,  and  the  appellate 
division  ot,J  the  court  of  appeals  may  direct  such  judgment 
thereon  as  either  party  may  be  entitled  to.  (Code  of  Civil  Pro- 
cedure, §  1187  pt.) 

U 
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§6  43-47  §  43.  Stipulation  of  judgment  absolute.    An  appeal  to  the  coart 

of  appeals  from  a  [final]  judgment,  or  from  an  order  granting 
or  refusing  a  new  trial  in  an  action,  where  the  appellant  stipulates 
that  upon  affirmance  judgment  absolute  shall  be  rendered  against 
him,  brings  up  for  review  in  that  court  only  questions)  of  law[ ;]. 
(Code  of  Civil  Procedure,  §  1337,  pt.) 

§  44.  Division  in  appellate  division  as  to  evidence  sustaining 
finding.  [But]  Where  the  justices  of  the  appellate  division  from 
which  an  appeal  is  taken  are  divided  upon  the  question  as  to 
whether  there  is  evidence  supporting  or  tending  to  support  a 
finding  or  verdict  not  directed  by  the  court,  a  question  for  review 
is  presented.     (Code  of  Civil  Procedure,  §  1337,  pt.) 

§  45.  Beversal  below  presumed  to  be  upon  the  law,  unless  it 
otherwise  appears.  Upon  an  appeal  to  the  court  of  appeals  from 
a  judgment  reversing  a  judgment  entered  upon  the  report  of  a 
referee,  upon  the  verdict  of  a  jury  or  a  decision,  or  a  determina- 
tion in  the  trial  court;  or  from  an  order  granting  a  new  trial, 
upon  such  a  reversal;  it  must  be  conclusively  presumed  that  the 
judgment  was  not  reversed,  or  the  new  trial  granted,  upon  a 
question  of  fact,  unless  the  particular  question  or  questioujs  of 
fact  upon  which  the  reversal  was  made  or  the  new  trial  was 
granted  are  specified  and  referred  to  by  number  or  other  adequate 
designation  in  the  body  of  the  judgment  or  order  appealed  from. 
(Code  of  Civil  Procedure,  §  1338.) 

§  46.  Appeal  may  be  taken  directly  to  court  of  appeals  in  cer- 
V  tain  cases.    Where  [final J  judgment  is  rendered  in  the  court  below, 

after  the  affirmance,  upon  an  appeal  to  the  appellate  division  of 
the  supreme  court,  of  an  order  in  the  naiure  of  the  present  inter- 
locutory judgment ;  or  after  the  refusal  by  the  appellate  division  of 
a  new  trial,  either  upon  an  application  made  in  the  first  instance, 
at  a  term  thereof,  or  upon  an  appeal  from  an  order  of  the  special 
term,  or  of  the  judge  before  whom  the  issues,  or  questions  of  fact, 
were  tried  by  a  jury;  the  party  aggrieved  may  appeal  directly 
from  the  [finalji  judgment  to  the  court  of  appeals,  notwithstand- 
ing that  it  was  rendered  at  a  special  term,  or  at  a  trial  term,  or 
pursuant  to  the  directions,  contained  in  a  referee's  report.  But 
such  an  appeal  brings  up,  for  review,  only  the  determination  of 
the  appellate  division  of  the  supreme  court,  affirming  the  [inter- 
locutory judgment,]  order,  or  refusing  the  new  trial.  (Code  of 
Civil  Procedure,  §  1336.) 

§  47.  Interlocutory  decision  may  be  reviewed  in  certain  oases. 
Where  [final]  judgment  is  taken,  at  a  special  term  or  trial  tenn. 
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or  pursuant  to  the  directions  of  a  referee,  after  the  aiRrniauee,  8§  48-49a 
upon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  order  in  the  nature  of  the  'present  interlocutory  judgment 
or  after  the  refusal  by  the  appellate  division  of  a  new  trial, 
either  upon  an  application,  made,  in  the  first  instance,  at  a  term 
of  the  appellate  division,  or  upon  an  appeal  from  an  order  of  the 
special  term,  or  of  the  judge,  before  whom  the  issues,  or  questions 
of  fact,  were  tried  by  a  jurs^ ;  [an  appeal  to  the  appellate  division, 
from  the  final  judgment,  brings  up  for  review,  only  the  proceed- 
ing to  take  the  final  judgment,  or  upon  which  the  final  judgment 
was  taken,  including  the  hearing  or  trial  of  the  other  issues  in 
the  action,  if  any.  IfJ  on  an  appeal  [is  taken]  to  the  court  of 
appeals,  from  the  determination  of  the  appellate  division,  upon 
the  appeal  from  the  [finalj  judgment,  the  determination  of  the 
appellate  division  affirming  the  [interlocutory  judgment,]  order 
or  refusing  the  new  trial,  may  at  the  election  of  either  party,  be 
reviewed  thereupoiL  If  the  respondent  elects  td  bring  it  up  for 
review,  he  may  take  a  cross-appeal  therefrom,  notwithstanding 
the  expiration  of  the  time  to  take  an  original  appeal  therefrom. 
(Code  of  Civil  Procedure,  §  1350,  pt) 

§  48.  Proceedings  upon  judgment  absolute.  Upon  an  appeal  from 
an  order  granting  a  new  trial,  on  a  case  or  exceptions,  if  the  court 
of  appeals  determines  that  no  error  was  committed  in  granting 
the  new  trial,  it  must  render  judgment  absolute  upon  the  right  * 
of  the  appellant;  and  after  its  judgment  has  been  remitted  to  the 
court  below,  an  assessment  of  damages,  or  any  other  proceeding, 
requisite  to  render  the  judgment  effectual,  may  be  had  in  the 
latter  court.     (Code  of  Civil  Procedure,  §  194,  pt.) 

§  49.  Court  may  grant  such  relief  as  party  may  be  entitled  to.  In 
an  action  on  an  appeal  to  the  court  of  appeals,  the  court  may 
either  modify  or  aSirm  the  judgment  or  order  appealed  from, 
award  a  new  trial,  or  grant  to  either  party  such  judgment  as  such 
party  may  be  entitled  to.     (Code  of  Civil  Procedure,  §  1387,  pt.) 

§  49  a.  Judgment  or  order  to  be  remitted  to  coiurt  below.  The 
judgment  or  order  of  the  court  of  appeals  must  be  remitted  to 
the  court  below,  to  be  enforced  according  to  law.  (Code  of  Civil 
Procedure,  §  194,  pt.) 

§  3.  Such  chapter  is  hereby  amended  by  inserting  at  the  begin- 
ning of  article  four  thereof  the  following  new  sections  to  read 
as  follows: 
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§§  63-64  §  63.  General  jarisdiction  of  appellate  division.    From  and  after 

the  last  day  of  December,  1895,  the  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  general 
terms,  and  by  the  general  terms  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  the  superior  court  of  the  city 
of  Xew  York,  the  superior  court  of  Buffalo  and  the  city  court 
of  Brooklyn,  and  such  additional  jurisdiction  as  may  be  conferred 
by  the  legislature. 

The  appellate  division  of  the  supreme  court  shall,  on  appeal 
from  a  judgment  entered  on  the  report  of  a  referee,  or  the  decision 
of  a  court  on  [suchj  a.  trial  of  an  issue  of  fact  by  a  referee  or  by  a 
court  unthout  u  jury  review  all  questions  of  fact  and  of  law  and 
may  either  modify  or  affirm  the  judgment  or  order  appealed  from, 
award  a  new  trial,  or  grant  to  either  party  the  judgment  which 
the  facts  warrant. 

On  an  appeal  from  [the]  a  judgment  entered  upon  [such]  a 
nonsuit  ivhere  the  court,  pending  the  decision  of  su^h  motion,  h4is 
submitted  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  required  the  jury  to  assess  the  damages  or  upon  a,  general 
verdict  where  the  court  has  instructed  the  jury  to  find  also  specially 
upon  one  or  more  questions  of  fact,  [such  special  verdict,  or  gen- 
eral verdict,  shall  form  a  part  of  the  record,  and]  the  appellate 
division  [or,  the  court  of  aj)peals]  may  direct  such  judgment 
thereon  as  either  party  may  be  entitled  to.  When  an  order  or 
judgment  is  wholly  or  partly  affirmed  upon  an  appeal  to  the 
appellate  division  [of  the  supreme  court]  and  no  issue  of  fact 
remains  to  be  tried,  the  appellate  division  may,  in  its  discretion, 
render  [final]  judgment,  unless  it  permits  the  appellant  to  amend 
or  plead  over.  (Code  of  Civil  procedure,  §§  220,  pt.,  993,  pt., 
1187,  pt.,  1224.) 

§  64.  Powers  in  relation  to  appeals.  Upon  an  appeal  from  a 
judgment  or  an  order,  the  appellate  division  of  the  supreme  court, 
[or  appellate  term,]  to  which  the  appeal  is  taken,  may  reverse  or 
affirm,  wholly  or  partly  or  may  modify,  the  judgment  or  order 
appealed  from,  and  each  [interlocutory^  judgment  or]  inter- 
mediate order,  which  it  is  authorized  to  review,  as  specified  in  the 
notice  of  appeal,  and  as  to  any  or  all  of  the  parties.  It  shall 
thereupon  render  judgment  of  affirmance,  judgment  of  reversal 
and  [final]  judgment  upon  the  right  of  any  or  all  of  the  partiee, 
or  judgment  of  mo<lifieation  thercxm,  according  to  law,  except 
where  it  may  be  necessarv  or  proper  to  grant  a  new  trial  or  hear- 
ing, when  it  may  grant  a  new  trial  or  hearing.    When  a  trial  haj 
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been  before  a  jury,  the  judgment  of  the  api^llate  court  mnst  be    8§  65-66 

rendered  either  upon  special  findings  of  tho  jury  or  the  general 

verdict,  or  upon  a  motion  to  dismiss  the  complaint  or  to  direc»t  a 

Terdict.     A   judgment,   affirming  wholly  or  partly  a  judgment, 

from  which  an  appeal  has  been  taken,  shall  not,  expressly  and  in 

terms,  award  to  the  res})onden4:,  a  sum  of  money,  or  other  relief, 

which  was  awarded  to  him  by  the  judgment  so  affirmed.     After 

hearing  the  appeal,  the  court  must  give  judgment,  without  regard 

to  technical  errors  or  defects  or  to  exceptions  which  do  not  aifect 

the  substantial  rights  of  the  parties.     (Code  of  Civil  Pr«jcedure, 

!S  1317,  pt.) 

§  65.  Appeal  from  judgment.  An  appeal  may  be  taken  to  the 
appellate  division  of  the  supreme  court  from  a  [final]  judgment 
rendered  in  the  supreme  court  as  follows : 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  leferee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both ; 

2.  When  the  judgment  was  rendered  upon  the  verdict  of  a  jury, 
the  appeal  may  be  taken  upon  questions  of  law,  or  upon  the  facts, 
or  upon  both.     (Code  of  Civil  Procedure,  §  134().) 

§  66.  Appeal  from  order.  An  appeal  may  be  taken  to  the 
appellate  division  of  the  supreme  court,  from  an  order  made 
fprior  to  the  first  day  of  January,  eighteen  hundred  and  ninety- 
flix,J  in  an  action  upon  notice,  at  a  special  term  or  trial  tenn  of 
[a  superior  city  court,  or  of]  the  supreme  court,  [or  at  a  term 
of  the  circuit  couiij  and  from  an  order  made  at  a  special  tenn  or 
trial  term  of  the  supreme  court,  after  said  day,]  in  either  of  the 
following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  applica- 
tion to  resettle  a  case  on  a]>peal  or  a  bill  of  exceptions ;  ^ 

2.  Where  it  grants  or  refuses  a  new  trial ;  except  that  where 
specific  questions  of  frfct,  arising  upon  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pui-suant  to  an 
order  for  that  purpose,  [as  prescribed  in  section  nine  hundred 
and  seventv^-one  of  this  act.J  an  appeal  cannot  be  taken  from  an 
order,  granting  or  refusing  a  new  trial,  upon  the  merits; 

3.  Where  it  involves  some  part  of  the  merits; 

4.  Where  it  affects  a  substantial  right; 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken; 
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§8  67-69  0.  Where  it  determines  a  statutorj^  provision  of  the  state  to  l)e 

unconstitutional ;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision ; 

7.  An  order,  made  upon  a  summary  application,  after  judgment, 
is  deemed  to  have  l^een  made,  in  the  action,  within  the  meaning  of 
this  section.     (Code  of  Civil  Procedure,  §  1347.) 

§  67.  Appeal  from  order  made  out  of  court.  An  appeal  may 
also  be  taken  to  the  appellate  division  of  the  supreme  court,  from 
an  order,  made  in  an  action,  upon  notice,  by  a  judge  or  justice, 
out  of  court,  in  a  case  where  an  appeal  might  have  been  taken, 
as  prescribed  in  the  Past]  preceding  section  if  the  order  had  begn 
made,  by  the  court.     (Code  of  Civil  Procedure,  §  1348,  pt.) 

§  68.  Appeal  in  special  proceeding^.  An  appeal  may  be  taken, 
to  the  appellate  division  of  the  supreme  court,  from  an  order, 
affecting  a  substantial  right,  made  in  a  special  proceeding,  at  a 
special  term  or  a  trial  term  of  the  supreme  court ;  or  made  by  a 
justice  thereof  in  a  special  proceeding  instituted  before  him,  pur- 
suant to  a  special  statutory'  provision,  or  instituted  before  another 
judge,  and  transferred  to,  or  continued  before  him.  [An  appeal 
may  also  be  taken  to  the  appellate  division  of  the  supreme  court 
from  an  order  granting  or  denying  an  application  for  an  alterna- 
tive writ  of  mandamus  or  an  alternative  writ  of  prohibition.] 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
l)y  a  court  of  record,  possessing  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision;  or  insti- 
tuted before  another  judge,  and  transferred  to,  or  continued 
before,  the  judge  who  made  the  final  order.  But  this  section  does 
not  apply  to  a  case,  where  an  appeal  from  the  order  to  a  court 
other  than  the  appellate  division  of  the  supreme  court,  is  expressly 
given  by  statute. 

Such  an  appeal[,  authorized  by  this  title,]  brings  up  for  review, 
any  preceding  order,  made  in  the  course  of  the  special  proceeding, 
involving  the  merits,  and  necessarily  affecting  the  final  order 
appealed  from,  which'  is  specified  in  the  notice  of  appeal.  (Code 
of  Civil  Procedure,  §§  1356,  pt.,  1357,  1358.) 

§  69.  Appeals  from  inferior  courts.  Except  appeals  from  inferior 
and  local  courts  heretofore  heard  in  the  court  of  common  pleas  for 
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the  city  and  county  of  New  York,  and  the  superior  court  of  Buf-  98  69a-69b 
falo,  an  appeal  may  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  a  [final]  judgment,  and  also  from  an  order 
affecting  a  substantial  right,  rendered  or  made  by  a  county  court, 
or  by  any  other  court  of  record  possessing  original  jurisdiction, 
where  an  appeal  therefrom  to  a  court  other  than  the  supreme  court 
is  not  expressly  given  by  statute,  and  upon  such  appeal,  an  order 
granting  or  refusing  a  new  trial  for  any  of  the  causes  men- 
tioned in  [section  999  of  this  act,]  rule  290  of  the  civil  practice 
rules  made  by  any  of  said  courts,  and  questions  of  fact,  may  be 
reviewed  in  the  same  manner  and  to  the  same  extent  as  questions 
of  fact  may  be  reviewed,  upon  appeal  to  the  appellate  division  of 
the  supreme  court  from  a  [final]  judgment  and  order,  granting 
or  refusing  a  new  trial,  rendered  by  the  same  court.  [Appeals 
from  inferior  and  local  courts  heretofore  heard  in  the  court  of 
conunon  pleas  for  the  city  and  county  of  New  York  and  the 
superior  court  of  Buffalo,  may  be  taken  to  the  supreme  court.] 
(Code  of  Civil  Procedure,  §§  1340,  pt.,  1342.) 

§  69a.  Appeal  from  inferior  courts  of  Buffalo.  Appeals  from 
inferior  courts  heretofore  heard  by  the  superior  court  of  Buffalo 
shall  be  heard  by  the  appellate  division  of  the  supreme  court  in 
the  fourth  judicial  department  or  by  such  justice  or  justices  of 
the  supreme  court  of  said  department  as  may  be  designated  for  that 
purpose  by  the  justices  of  the  appellate  division  of  said  depart- 
ment.    (Code  of  Civil  Procedure,  §  1344,  pt.) 

§  69b.  Appeal  from  judgment  after  decision  of  interlocutory 
order.  Where  [final]  judgment  is  taken,  at  a  special  term  or  trial 
term,  or  pursuant  to  the  directions  of  a  referee,  after  the  affirm- 
ance, upon  an  appeal  to  the  appellate  division  of  the  supreme!  court 
of  [an]  an  order  in  the  nature  of  the  present  interlocutory  judg- 
ment ;  or  after  the  refusal  by  the  appellate  division  of  a  new  trial, 
either  upon  an  application,  made,  in  the  first  instance,  at  a  term 
of  the  appellate  division,  or  upon  an  appeal  from  an  order  of  the 
special  term,  or  of  the  judge,  before  whom  the  issues,  or  questions 
of  fact,  were  tried  by  a  jury ;  an  appeal  to  the  appellate  division 
from  the  [final]  judgment  brings  up,  for  review,  only  the  pro- 
ceedings to  take  the  [final]  judgment,  or  upon  which  the  [final] 
judgment  wa«  taken,  including  the  hearing  or  trial  of  the  other 
issues  in  the  action,  if  any.  (Code  of  Civil  Procedure,  §  1350, 
pt.) 
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§8  69c~119        §  69c.  Hearing.    An  appeal  taken  to  the  appellate  division  [of 

the  supreme  court,  as  prescribed  in  this  title,]  must  be  heard  in  the 
department,  embracing  the  county,  in  which  the  judgment  or  order 
appealed  from  is  entered;  unless  an  order  is  made  [as  prescribad 
in  section  231  of  this  act,]  directing  that  it  be  heard  in  another 
department,  or  unless  appeals  pending  in  one  department  are 
transferred  for  hearing  and  detennination  to  another,  pursuant 
to  article  6,  section  1,  of  the  constitution.  (Code  of  Civil  Pro- 
cedure, §  1355,  pt.) 

§  69d.  Removal  of  appeal.  Where  in  any  case  four  jujBtices  of 
the  appellate  division  in  any  department  are  not  qualified  to  sit 
therein,  or  where  the  justices  qualified  to  hear  the  appeal  are 
equally  divided,  the  court  must  direct  the  same  to  be  sent  to 
another  department  to  be  specified  in  the  order  to  be  there  heard 
and  determined.  Where  in  any  case  when  an  aj)peal  to  the 
appellate  division  of  any  department  comes  on  for  argument, 
and  the  justice  before  whom  the  acti'on  was  tried  or  who  granted 
the  order  appealed  from,  is  a  member  of  such  appellate  division^ 
the  appellant  may  make  an  application  to  such  appellate  division 
for,  and  the  court  may  grant,  an  order  directing  that  such  appeal 
be  sent  to  an  adjoining  department  to  be  specified  in  the  order, 
to  be  there  heard  and  determined.  The  appellate  division  may  in 
any  other  appeal  make  an  order  in  the  furtherance  of  justice, 
directing  that  such  appeal  be  sent  to  the  appellate  division  of  any 
department  to  be  there  heard  and  determined.  (Code  of  Civil  Pro- 
cedure, §  231.) 

§  69e.  Power  of  justices.  No  justice  of  the  appellate  division 
shall  exercise  any  of  the  powers  of  a  justice  of  the  supreme  court, 
other  than  those  of  a  justice  out  of  court,  and  those  pertaining 
to  the  api)ellate  division  or  to  the  hearing  and  decision  of  motions 
submitted  by  consejit  of  counsel.  (Code  of  Civil  Procedure,  § 
220,  pt.) 

§  4.  Such  chapter  is  hereby  amended  by  adding  to  article  four 
the  following  new  sections  to  read  as  follows : 

§  119.  Proceeding  in  court  below.  The  filing  m  the  count ff 
clerk's  office  of  the  judgment  roll  or  the  entry  of  the  order [,  as 
prescribed  in  this  section],  ti'pon  a  decision  of  the  appellate  divis- 
ion, is  a  suflicient  authority  for  any  proceeding  in  the  court  below 
or  before  the  judge  or  justice  who  made  the  order  appealed  from, 
which  the  judgment  or  order  of  the  appellate  court  directs  or 
permits.     (Code  of  Civil  Procedure,  §  1345,  pt.) 
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§  120.  Vaeation  or  modification  of  order.  The  appellate  division  88  120-130 
«liall  have  power  to  vacate  or  modify,  without  notice,  or  upon 
«ucb  notice  as  it  shall  deem  proper,  any  order  in  an  action  or 
■special  proceeding  made  by  a  justice  of  the  supreme  court  or  by 
the  court  without  notice  to  the  advei'se  party.  (Code  of  Civil 
Procedure,  §  1348,  pt.) 

§  121,  Stay.  The  appellate  division  [itj  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending.  (Code  of  Civil  Procedure,  § 
1348,  pt.) 

§  122.  Provisional  remedy.  The  appellate  division  [and]  may 
grant  any  order  or  provisional  remedy  which  has  been  applied 
for  without  notice  to  the  adverse  party,  and  refused  by  the  su- 
preme court  or  a  justice  thereof.  (Code  of  Civil  Procedure, 
§  1348,  pt.) 

§  5.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
4irticle  to  be  Article  4A  to  read  as  follows : 

ARTICLE  J^A 

APPELLATE  TERM 

Section  130,  Jurisdiction  of  appellate  term. 
131.  Appeal  from  appellate  term. 

§  130.  Jurisdiction  of  appellate  term.  Upon  an  appeal  from  a 
judgment  or  an  order,  the  [appellate  division  of  the  supreme 
<5ourt,  orj  appellate  term,  to  which  the  appeal  it  taken,  may 
reverse  or  affirm,  wholly  or  partly,  or  may  modify,  the  judgment 
or  order  appealed  from,  and  each  interlocutory  [judgment]  or 
intermediate  decision  or  order,  which  it  is  authorized  to  review, 
as  specified  in  the  notice  of  appeal,  and  as  to  any  or  all  of  the 
parties.  It  shall  thereupon  render  judgment  of  affirmance,  judg- 
ment of  reversal  and  [final]  judgment  upon  the  right  of  any  or 
all  of  the  parties,  or  judgment  of  modification  thereon,  according 
to  law,  except  where  it  mav  be  necessary  or  proper  to  grant  a 
new  trial  or  hearing,  when  it  may  grant  ^a  new  trial  or  hearing. 
When  a  trial  has  been  before  a  jury,  the  judgment  of  the  appellate 
court  must  be  rendered  either  upon  special  findings  of  the  jurj-  or 
the  general  verdict,  or  upon  a  motion  to  dismiss  the  complaint  or 
to  direct  a  verdict.  A  judgment,  affirming  wholly  or  partly  a 
judgment,  from  which  an  appeal  has  been  taken,  shall  not, 
expressly  and  in  terms,  award  to  the  respondent  a  sum  of  money. 
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B8  131~140c    or  other  relief,  which  was  awerded  to  him  by  the  judgment  so 

affirmed.  After  hearing  the  appeal,  the  court  must  give  judgment, 
without  regard  to  technical  errors  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties.  (Code  of  Civil 
Procedure,  §  1317,  pt.) 

§  131.  Appeal  from  appellate  term.  When  an  appeal  shall  have 
been  heard  and  determined  by  an  appellate  term  constituted  as 
herein  provided,  the  justices  thereof  or  a  justice  of  the  appellate 
division  in  the  same  department  may  allow  a  further  appeal  to 
be  taken  from  that  determination  to  [said]  the  appellate  division. 
(Code  of  Civil  Procedure,  §  1344,  pt) 

§  6.  Such  chapter  is  hereby  amended  by  inserting  in  article 
five  the  following  new  sections  to  read  as  follows : 

§  140a.  General  jurisdiction  of  supreme  court.  The  general 
jurisdiction  in  law  and  equity,  which  the  supreme  court  of  the 
state  possesses,  under  the  provisions  of  the  constitution,  includes 
all  the  jurisdiction,  which  was  possessed  and  exercised  by  the 
supreme  court  of  the  colony  of  Xew  York,  at  any  time,  and  by 
the  court  of  chancery  in  England,  on  the  4th  day  of  July,  1776 ; 
with  the  exceptions,  additions  and  limitations,  created  and  im- 
posed by  the  constitution  and  laws  of  the  state.  Subject  to  those 
exceptions  and  limitations,  the  supreme  court  of  the  state  has  all 
the  powers  and  authority  of  each  of  those  courts,  and  exercises 
the  same  in  like  manner.     (Code  of  Civil  Procedure,  §  217.) 

§  140b.  Jurisdiction  on  appeals  from  inferior  ooorts.  Appeals 
from  inferior  and  local  courts,  heretofore  heard  in  the  court  of 
common  pleas  for  the  city  and  county  of  ^New  York  and  the 
superior  court  of  Buffalo  and  from  inferior  and  local  courts,  where 
appeals  therefrom  are  not  otherwise  provided  for,  including  an 
appeal  from  an  order  affecting  a  substantial  right  [made  by  the 
court  or  a  judge  in  an  action  brought  in  or  taken  by  appeal  to  a 
court  specified  in  said  section,  heretofore  heard  in  the  court  of 
common  pleas  for  the  city  and  county  of  New  York  and  the 
superior  court  of  Buffalo,]  may  be  taken  to  the  supreme  court. 
(Code  of  Civil  Procedure,  §§  1340,  pt.,  1342.) 

§  140c.  Powers  of  justices.  Any  justice  of  the  supreme  court 
has  power  to  hold  a  special  or  trial  term  of  the  supreme  court  for 
the  whole  or  any  portion  of  the  term ;  and  to  act  upon  any  business, 
which  regularly  comes  before  the  term  in  which  he  is  sitting 
except  where  he  is  personally  disqualified  from  sittincr.  in  a  p  ^r- 
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ticular  action  or  special  proceeding.     Each  justice  must,  at  all   §§170a-182 
reasonable  times,  when  not  engaged  in  holding  court,  transact  such 
judicial  business  as  may  be  done  out  of  court.     (Code  of  Civil 
Procedure,  §  235.) 

§  7.  Such  chapter  is  hereby  amended  by  adding  to  article  five 
the  following  new  sections  to  read  as  follows : 

§  170a.  Power  over  contract  of  incompetent.  The  supreme 
court  shall  have  authority  to  decree  and  compel  the  specific  per- 
formance  of  any  bargain,  contract  or  agreement  which  may  have 
been  made  by  any  idiot,  lunatic  or  habitual  druntard,  while  such 
person  was  capable  to  contract;  and  of  any  contract  in  relation 
to  lands  made  by  the  ancestor  of  such  person  from  whom  such 
person  inherits  or  takes  as  devisee  or  otherwise;  and  to*  direct  the 
committee  of  such  person  to  do  and  execute  all  necessary  convey- 
ances and  acts  for  that  purpose;  and  in  case  the  person  entitled  to 
such  conveyance  is  the  committee  of  such  incompetent  person,  the 
said  court  may,  upon  the  petition  of  said  committee,  appoint  some 
suitable  and  proper  person  to  execute  the  said  conveyance  in  the 
name  of  such  incompetent  person,  upon  payment  by  the  vendee 
of  any  sum  remaining  due  to  such  person  upon  said  contract,  or 
upon  the  fulfillment  of  the  contract  on  the  part  of  the  party  who 
contracted  with  the  person  represented  by  said  committee.  (Code 
of  Civil  Procedure,  §  2344a.) 

§  170b.  Power  to  appoint  guardian  ad  litem  and  special  guard- 
iwi.  The  supreme  court  may  appoint  a  guardian  ad  litem  or 
special  guardian  for  an  infant  or  an  incompetent  person,  at  any 
stage  in  any  action  or  proceeding,  when  it  appears  to  the  couj*t 
necessary  for  the  proper  protection  of  the  rights  and  intei^est  of 
such  infant  or  incompetent  person  and  fix  the  fees  and  compensa- 
tion of  such  guardians,  except  when  it  is  otherwise  expressly  pro- 
vided by  law.  (Code  of  Civil  Procedure,  §  477a,  as  added  L. 
1916,  ch.  440.) 

§  8.  Such  chapter  is  hereby  amended  by  inserting  at  the  be- 
ginning of  article  six,  the  following  new  sections,  to  read  as 
follows : 

§  182.  Jnrisdiotion  of  county  court.  The  jurisdiction  of  each 
county  court  extends  to  the  following  actions  and  special  proceed- 
ings, in  addition  to  the  jurisdiction,  power,  and  authority,  con- 
ferred upon  a  county  court,  in  a  particular  case,  by  special  statu- 
tory provisions: 
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S  J82  1.  To  an  action  for  the  partition  of  real  property;  for  dower; 

for  the  foreclosure,  redemption  or  satisfaction  of  a  mortgage  upon 
real  property;  or  to  procure  a  judgment  requiring  a  specific  per- 
formance of  a  contract,  relating  to  real  propertj- ;  where  the  real 
property,  to  which  the  action  relates,  is  situated  within  the  county ; 
or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified  in  section 
206  of  thQ  lien  law,  where  the  lien  does  not  exceed  one  thousand 
dollars  in  amount,  and  the  chattel  is  found  within  the  county ; 

2.  To  an  action  in  favor  of  the  executor,  administrator  or 
assignee  of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of 
the  judgment  creditor,  to  recover  a  judgment  for  money  remain- 
ing due  upon  a  judgment  rendered  in  the  same  court ; 

'  3.  To  an  action  for  any  other  cause,  where  the  defendant  is, 
or,  if  there  are  two  or  more  defendants,  where  all  of  them  are, 
at  the  time  of  the  commencement  of  the  action  residents  of 
the  county,  and  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  not  exceeding  t^vo  thousand  dollars;  or  to 
recover  one  or  more  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof ; 

4r.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness;  or  imbecility  arising  from  old 
age  or  loss  of  memory  and  understanding  or  other  cause;  and  to 
every  special  proceeding  which  the  supreme  court  has  jurisdiction 
to  entertain,  for  the  appointment  of  a  committee  of  the  person 
or  of  the  property  of  such  an  incompetent  person  or  for  the  sale 
or  other  disposition  of  the  real  property  situated  within  the 
county  of  a  person,  wherever  resident,  who  is  so  incompetent  for 
either  of  the  reasons  aforesaid,  or  who  is  an  infant;  or  for  the 
sale  or  other  disposition  of  the  real  property,  situated  within  the 
county,  of  a  domestic  religious  corporation ; 

5.  For  the  purpose  of  determining  the  jurisdiction  of  a  county 
»  court,  in  either  of  the  cases  specified  in  [the  last  J  this  section,  a 
domestic  corporation  or  joint-stock  association,  whose  principal 
place  of  business  is  established,  by  or  pursuant  to  a  statute,  or  by 
its  articles  of  association,  or  whose  principal  place  of  business  or 
any  part  of  its  plant  or  plants,  shops,  factories  or  ofiices  is  actually 
located  within  the  county,  or  in  case  of  a  railroad  corporation 
where  any  portion  of  the  road  operated  by  it  is  within  the  county. 
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fit]  is  deemed  a  resident  of  the  countv-;  [and  personal  service   B§  183-184 

of  a  summons,  made  within  the  county,  as  prescribed  in  this  act,    '- 

or  personal  service  of  a  mandate,  whereby  a  special  proceeding  is 

eominenced,  made  within  the  county,  as  prescribed  in  this  act  for 

pereonal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 

domestic  corporation  wherever  it  is  located.]  provided,  however, 

that  a  citv  which,  shall  include  within  its  boundaries  more  than 

one  county  shall  not  for  the  purpose  of  conferring  jurisdiction  on 

a  county  court  be  deemed  a  domestic  corporation  resident  of  any 

county  so  included; 

6.  A  county  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  state,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  lik^  power  and  authoritv'  as 
the  supreme  court ; 

7.  Where  a  county  court  has  jurisdiction  of  an  action  or  a 
special  proceeding,  it  possesses  the  same  jurisdiction,  power  and 
authority  in  and  over  the  same,  and  in  the  course  of  the  proceed- 
ings therein,  which  the  supreme  court  possesses  in  a  like  case ;  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme  court. 
(Code  of  Civil  Procedure,  §§  340,  pt.,  341,  347,  348,  pt.) 

§  183.  Power  of  county  judge  in  special  proceeding's.  The 
^•ounty  judge  also  possesses  the  same  power  and  authority,  in  a 
i-f ?cial  proceeding,  which  can  be  lawfully  instituted  before  him, 
out  of  court,  which  a  justice  of  the  supreme  court  possesses  in  a 
like  special  proceeding,  instituted  before  him  in  like  manner. 
(Code  of  Civil  Procedure,  §  349.) 

§  184.  Power  as  to  fine  and  recognizance.  Upon  the  application 
of  a  person,  who  has  been  fined  by  a  court,  or  of  a  person  whose 
rfvognizance  has  become  forfeited,  or  of  his  surety,  the  county  court 
of  the  county  in  which  the  teiTn  of  the  court  was  held,  where  the 
fine  was  imposed,  or  the  recognizance  taken,  may,  except  as  other- 
wise prescribed  in  [the  next]  this  section,  upon  good  cause 
shown,  and  upon  such  terms  as  it  deems  just,  make  an  order, 
remitting  the  fine,  wholly  or  partly,  or  the  forfeiture  of  the 
recognizance,  or  part  of  the  penalty  thereof;  or  it  may  discharge 
the  recognizance.  If  a  fine  so  remitted  has  been  paid,  the  county 
treasurer,  or  other  oiRcer,  in  whose  hands  the  nionev  remains, 
must  pay  the  same,  or  the  part  remitted,  according  to  the  order. 
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§8  185-186  An  application  for  an  order,  as  prescribed  in  [the  last]  tJiis 
~  section  [but  one,]  cannot  be  heard,  until  such  notice  thereof  as 
the  court  deems  reasonable,  has  been  given  to  the  district  attorney 
of  the  county,  and  until  he  has  had  an  opportunitj'  to  examine 
the  matter,  and  prepare  to  resist  the  application.  And  upon 
granting  such  an  order,  the  court  must  always  impose,  as  a  condi- 
tion thereof,  the  pajTnent  of  the  costs  and  expenses,  if  any,  in- 
curred in  an  action  or  special  proceeding  for  the  collection  of 
the  fine,  or  the  penalty  of  the  recognizance. 

AMiere  a  person  has  been  fined  by  a  court  of  special  sessions,  or 
by  a  justice  of  the  peace,  upon  a  conviction  for  an  offense,  and  has 
been  committed  to  jail  for  non-payment  of  the  fine,  the  county 
court  of  the  county  may  make  an  order,  remitting  the  fine,  wholly 
or  partly,  and  discharging  him  from  his  imprisonment.  [The 
power  conferred  by  this  section  must  l>e  exercised  in  the  manner 
prescribed  and  subject  to  the  })rovisions  contained  in  the  last 
three  sections.  The  last]  This  section  does  not  authorize  a 
county  court  to  remit  any  part  of  a  fine  exceeding  two  hundred 
and  fifty  dollars  imposed  by  the  supreme  court  upon  conviction 
for  a  criminal  offense ;  or  a  fine  to  any  amount  imposed  by  a  court 
upon  an  offieer  or  other  j)erson,  for  an  actual  contempt  of  court, 
or  for  disobedience  to  its  process,  or  other  mandate ;  or  to  remit  or 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  power  of 
remitting  or  discharging  the  recognizance  is  vested  in  the  county 
court  of  the  county,  in  which  the  person  is  bound  to  appear.  (Code 
of  Civil  Procedure,  ^§  350,  351,  352,  353.) 

§  185.  Powers  of  county  judg-e.  Where  a  county  court  has 
jurisdiction  on  an  action  or  a  special  proceeding,  [And]  the 
county  judge  ]>(>sse?ses  the  same  power  and  authority,  in  the 
action  or  special  j)roceeding,  which  a  justice  of  the  su[)reme  court 
)x>ssesses,  in  a  like  action  or  special  proceeding,  brought  in  the 
supreme  court.  A  county  judge  within  his  county  possesses,  and 
upon  proper  application  must  exercise,  the  power  conferred  by 
law  in  general  language  upon  an  officer  authorized  to  perform  the 
duties  of  a  justice  of  the  supreme  court  at  chambers  or  out  of 
court.     (Code  of  (Mvil  Procedure,  ^§  241,  348,  pt.) 

§  180.  Sessions.  The  county  court  is  always  oj)en  for  the 
transaction  of  any  business,  for  which  notice  is  not  required  to  be 
given  to  an  adverse  party,  except  where  it  is  spei'ially  prescribed 
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bv  law,  that  the  business  must  be  done  at  a  stated  term.     (Code   §8187-194b 
of  Civil  Procedure,  §  355.)  . 

§  187.  Power  of  county  judge  in  adjoining  county.  During  the 
period  that  any  countj'  judge  shall  be  in  a  county  other  than 
his  own,  for  the  purpose  of  holding  courts  Uierein,  he  may  exer- 
cise all  the  powers  and  perform  all  the  duties  of  the  county  judge 
of  such  other  county,  which  said  last  mentioned  judge  is  by  law 
authorized  to  exercise  and  perform  out  of  court  or  in  vacation ; 
provided,  however,  that  nothing  herein  contained  shall  empower 
him  to  perform  the  duties  of  surrogate  in  such  other  county. 
(Code  of  Civil  Procedure,  §  356.) 

§  9.  Such  chapter  is  hereby  amended  by  inserting  in  article 
six  the  following  new  sections,  to  read  as  follows: 

§  194a.  Proceedings  when  county  judge  incapable  of  acting.    If 

the  county  judge  is,  for  any  cause,  incapable  to  act  in  an  action 
or  special  proceeding,  pending  in  the  county  court,  or  before  him, 
he  must  make,  and  file  in  the  office  of  the  clerk,  a  certificate  of 
the  fact ;  and  thereupon  the  special  county  judge,  if  any,  and  if 
not  disqualified,  must  act  as  county  judge  in  that  action  or  special 
proceeding.  Upon  the  filing  of  the  certificate,  where  there  is  no 
special  county  judge,  or  the  special  county  judge  is  disqualified, 
the  action  or  special  proceeding  is  removed  to  the  supreme  court, 
if  it  is  then  pending  in  the  county  court ;  if  it  is  pending  before 
the  county  judge,  it  may  be  continued  l>efore  any  justice  of  the 
supreme  court  within  the  same  judicial  district.  The  supreme 
court,  upon  the  application  of  either  party,  made  upon  notice, 
and  upon  proof  that  the  county  judge  is  incapable  to  act  in  an 
action  or  si)ccial  proceeding  pending  in  the  county  court,  may, 
and  if  the  special  county  judge  is  also  incapable  to  act,  must, 
make  an  order  removing  it  to  the  supreme  court.  Thereu[)on  the 
subsequent  proceedings  in  the  supreme  court  must  be  the  same  as 
if  it  had  originally  been  brought  in  that  court,  except  that  an 
objection  to  the  jurisdiction  may  l)e  taken,  which  might  have  been 
taken  in  the  county  court.  Such  order  shall  take  effect  from  the 
date  of  the  entry  thereof  in  the  county  clerk* s  office,  (Code  of 
Civil  Procedure,  §§  342,  344,  pt.) 

§  194b.  Removal  of  cause  to  supreme  court.  The  supreme  court 
^ay,  by  an  order,  to  take  effect  from  the  date  of  the  enfrj/  thereof 
m  the  county  clerk's  office^  made  at  any  time  after  joinder  of  an 
issue  of  fact,  and  before  the  trial  thereof,  remove  to  itself,  for  the 
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s8  194c--194d  purpose  of  changing  the  place  of  trial,  an  action,  brought  in  a 

county  court,  m  favor  of  the  executor,  admlnistraibr  or  assignee 
of  a  judgment  creditor,  or  in  a  proper  cfise,^  in  favor  of  the  judg- 
ment creditor,  to  recover  a  judgment  for  money  remaining  due 
upon  a  judgment  rendered  in  the  swme  court,  or  icherein  the  coin- 
plaint  demaiuls  judgment  for  a  sum  of  money  only,  not  exceeding 
two  thousand  dollars;  or  to  recover  one  or  more  chattels  the  aggre- 
gate value  of  lahich  does  not  exceed  one  thousand  dollars,  with  or 
without  damages  for  the  taking  or  detention  thereof.  [under 
subdivision  second  or  subdivision  third  of  the  last  section  but 
two,  for  the  purpose  of  changing  the  place  of  trial  thereof.] 
\^Tiere  an  order  for  removal  is  made,  as  prescribed  in  this  section, 
the  place  of  trial  of  the  action  must  be  changed  by  the  same  order 
to  another  county.  The  subsequent  proceedings  therein  must  be 
the  same,  as  if  .the  -action  h-ad  been  originally  brought  in  the 
supreme  court.  (Code  of  Civil  Procedure,  §§  340,  pt.,  343,  344 
pt.) 

§  194c.  Change  of  place  of  trial.  The  supreme  court[,  upon 
the  application  of  either  party,]  may,  and,  in  a  proper  case,  must 
make  an  order,  directing  that  an  issue  of  fact,  joined  in  an 
action  or  special  proceeding,  pending  in  any  other  court  of  record, 
exce])t  the  citv  court  of  the  citv  of  Xew  York,  or  a  countv 
court,  bo  tried  at  a  term  of  the  supreme  court  in  another 
county,  on  such  terms  [,  and  under  such  regulatious]  as  it 
deems  just.  [;  and  thereupon  the  issue  must  l>e  tried  accord- 
ingly.] After  the  trial,  the  clerk  of  the  county,  in  which  it  has 
taken  place,  must  certify  the  minutes  thereof;  which  must  be 
filed  with  the  clerk  of  the  court,  in  which  the  action  or  sjxjcial 
proceeding  is  pending.  The  subsequent  proceedings  in  the  last 
mentioned  court  must  l)e  the  same,  as  if  the  issue  had  been  trie<l 
therein.     (Code  of  Civil  Procedure,  §  218.) 

§  194d.  Application  of  provisions,  to  county  court.  Each  pro- 
vision of  [this  act,]  law  or  rule,  conferring  power  upon,  or 
authorizing  a  proceeding  to  be  taken  at,  a  general,  special  or  trial 
term,  which  is  a]>plicable  to  a  county  court,  is  to  be  construed  as 
applying  to  any  term  of  the  county  court,  held  pursuant  to  an 
ai)pointment  made  as  prescribed  by  law.  (Code  of  Civil  Pro- 
cedure,  §   :5342.) 

§  10.  Such  chapter  is  hereby  amended  by  adding  thereto  a 
new  article  to  be  Article  7 A  to  read  as  follows: 
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ARTICLE  7A 

REFERENCES 

Section  2^0,  References  generally, 

2Jfl.  References  in  first  and  second  districts, 

%  240.  Beferencca  generally.  Where  [a  provision  of  this  act  9§  240-28» 
authorizesj  the  court  is  aidhorized  to  approve  an  undertaking, 
or  the  sureties  thereto ;  or  to  make  an  examination  or  inquiry,  or 
to  appoint  an  appraiser,  receiver,  or  trustee;  it  may  direct  a 
reference  to  one  or  more  persons  designated  in  the  order,  either 
to  make  the  approval,  examination,  inquiry  or  appointment,  or 
to  report  the  facts  to  the  court,  for  its  action  thereupon.  And 
^here,  according  to  the  practice  of  the  court  of  chancery,  on  the 
thirty-first  day  of  December,  eighteen  hundred  and  forty-six,  a 
matter  was  referable  to  the  clerk,  or  to  a  master  in  chancery,  a 
court  having  authority  to  act  thereupon,  may  direct  a  reference 
TO  one  or  more  persons,  designated  in  the  order,  with  the  powers 
which  were  possessed  by  the  clerk,  or  the  master  in  chancery, 
except  where  it  is  otherwise  specially  prescribed  by  law.  (Code 
of  Civil  Procedure,  §  827.) 

§  241.  Beferenceg  in  first  and  second  districts.  No  person  shall 
be  appointed  referee,  in  the  first  or  second  judicial  districts,  in 
an  action  or  special  proceeding,  who  holds  the  position  of  clerk, 
private  secretary  or  stenographer  to  any  justice  or  judge  of  a 
court  of  record  or  to  any  board  of  justices  or  judges  of  such  a 
court  in  any  department  where  such  justice  or  judge  is  engaged 
in  the  discharge  of  the  duties  of  his  office.  (Code  of  Civil 
Procedure,  §  1024,  pt.) 

§  11.  Such  chapter  is  hereby  amended  by  adding  to  article 
eight  the  following  new  sections  to  read  as  follows: 

§  289.  Books  to  be  kept  by  clerk  other  than  clerk  of  the  appellate 
division.  The  clerks  of  courts  other  than  the  appellate  division 
shall  keep  in  their  respective  offices,  in  addition  to  the  '^judgment 
hook"  required  to  he  kept: 

i.  A  hook,  properly  indexed,  in  which  shall  he  entered  the  title 
of  all  civii  actions  and  special  proceedings,  with  proper  entries 
under  each  denoting  the  papers  filed,  the  orders  made  and  the 
steps  taken  therein,  with  the  dates  of  the  several  proceedings; 
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§§289a-289d       ^.  -4  book  in  which  shall  be  entered  at  large  each  bond  and 

ifji(j^j.fQ]clYi^g  yj/g^  {^  fiig  office,  with  a  statement  showing  when 

filed  and  a  statement  of  any  disposition  or  order  made  of  or  con- 
cerning it; 

S.  Such  other  books,  properly  indexed,  a^  may  be  necessary  to 
enter  the  minutes  of  the  court,  docket  judgments,  enter  orders  and 
all  other  necessary  matters  and  proceedings,  and  such  other  books 
as  the  appellate  division  in  each  department  shall  direct,  (Gen- 
eral Rules  of  Practice,  r.  7,  pt.) 

§  289a.  Bocket  book.  A  docket  book,  kept  by  a  clerk,  must  be 
kept  open,  during  the  business  houre  fixed  by  law  for  search  and 
examination  by  any  person.     (Code  of  Civil  Procedure,  §  1249.) 

• 

§  280b.  Entry  of  aMignment  of  judgment.  Upon  the  presenta- 
tion, to  the  clerk  of  a  court  of  record  of  an  assignment  of  a 
judgment,  entereil  in  his  office,  didy  executed  by  a  person  entitled 
to  satisfy  the  jud^ient,  [as  prescribed  in  section  1260  of  this 
act,  and  otherwise  executed  as  prescribed  in  that  section,  with 
respect  to  a  satisfaction-piece,]  wholly  or  partly  for  a  sum  of 
money  or  directing  the  payment  of  a  sum  of  money  and  upon 
payment  of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and 
docketing  a  judgment  thereupon,  the  clerk  must  forthwith  file  the 
assignment  in  his  office,  and  make,  upon  the  docket  of  the  judg- 
ment, an  entr^^  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keej>s 
a  separate  book  for  the  entrv'  of  assignments  of  judgments,  an 
entry',  referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted.     (Code  of  Civil  Proce<lure,  §§  1270,  1272. ) 

§  289c.  Partial  satisfaction  of  judgment.  Where  an  execution 
issued  upon  a  judgment  wholly  or  partly  for  a  sum  of  money  or 
directing  the  pa\Tnent  of  a  sum  of  money  is  returned,  wholly 
or  partly  satisfied,  the  clerk  must  make  an  entry  of  the  satisfac- 
tion, or  partial  satisfaction,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued.  Thereupon  the  judgment  is  deemed  satisfied, 
to  the  extent  of  the  amount  returned  as  collected,  unless  the  return 
is  vacated  by  the  court.  (Code  of  Civil  Procedure,  §§  12(>4, 
1272.) 

§  280d.  Return  of  execution  unsatisfied.  Where  an  execution 
issued  on  a  judgment  wholly  or  partly  for  a  sum  of  money  or 
directing  the  payment  of  a  sum  of  money  is  returned  wholly 
unsatisfied,  tl^e  rlerk  must  immediately  make,  in  the  docket  of 
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the  judgment,  upon  which  it  was  issued,  an  entry  of  the  fact,  .§§295a-479b 
stating  the  time  when  the  execution  was  returned.      (Code  of 
Civil  Procedure,  §§  1265,  1272.) 

§  12.  Such  chapter  is  hereby  amended  by  inserting  in  article 
nine  the  following  new  section  to  read  as  follows : 

§  295a.  Stenographic  transcripts.  The  transcribed  minutes  of  . 
a  stenographer,  taken  in  any  civil  or  criminal  action,  or  in  any 
hearing  or  special  proceeding,  civil  or  criminal,  shall  be  written 
or  type-written  on  paper  [of  the  size  hereinafter  specified,]  ten 
and  one-half  inches  by  eight  inches.  (Code  of  Civil  Procedure, 
§T96,  pt.) 

§  13.  Such  chapter  is  hereby  amended  by  adding  to  article 
fifteen  the  following  new  sections  to  read  as  follows: 

§  479a.  Attorney  as  anrcty.  An  attorney  or  counselor  shall  not 
he  mreiy  on  any  undertaking  or  bond  required  by  law,  or  by  these 
Tides,  or  bjf  any  order  of  a  court  or  judge,  in  an  action  or  pro-, 
caeding,  or  be  bail  in  a  civil  or  criminal  case^  or  proceeding, 
(General  Rules  of  Practice,  r.  5,  pt.) 

§  479b.  Attorney  to  act  as  guardian  ad  litem.  It  shall  be  the 
duin  ^f  ^i'^ry  attorney  or  officer  of  the  court  to  act  as  the  guardian 
of  any  infant  defendant,  in  any  suit  or  proceeding  against  him, 
u'hfuever  appointed  for  th<d  purpose  by  an  order  of  the  court, 
(General  Rules  of  Practice,  r.  50,  pt.) 

§  14.  Such  chapter  is  hereby  amended  by  adding  thereto  a 
new  article  to  be  Article  15x\  to  read  as  follows: 

ARTICLE  15  A 

JURORS   OEXERALLY 


^fdion   481. 

T  enii^e  to  be  issued  only  as  prescribed  by  law 

482. 

Preparation  of  ballots  for  trial  term. 

483, 

Draiving  jury. 

484- 

Jury, 

485, 

Disposition  of  ballots  drawn. 

486. 

Drawing  second  jury. 

487. 

Talesmen. 

488. 

Talesmen, 

489. 

Talesmen  where  sheriff  a  party. 

490. 

Duty  of  sheriff  and  talesmen. 
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Section  J^Ql.     No  objection  that  jury  contcibxs  none  of  original 

panel, 

492.  Struck  jury. 

493.  y  at  ice  for  struck  jury. 
494*     Formation  of  struck  jury. 

496.  Where  clerk  or  commissioner  interested. 

496.  Mode  of  striking  jury. 

497.  Excuse  or  discharge  of  struck  jury. 

498.  Foreign  jury, 

499.  Drawing  foreign  jury. 

499a.  Challenge  to  panel  on  account  of  interest, 
4991).   Challenges  where  municipality  a  party, 
499c.  Challenge  on  account  of  interest. 
499d.  Disqucdification  for  relationship. 
499e.   Objection  on  account  of  relationship. 
499f.  Claims  for  juror  s  fees. 

§§  481^83        g  48 1.  Venire  to  be  issued  only  as  prescribed  by  law.    A  venire 

to  procure  jurors  cannot  be  issued  in  a  civil  action,  brought  in  a 
court  of  record,  except  as  specially  prescribed  by  law.  (Code  of 
Civil  Procedure,  §  1191.) 

§  482.  Preparaton  of  ballots  for  trial  term.  At  the  opening  of 
a  tenn  of  a  court  of  record  at  which  issues  of  fact  are  to  be  tried 
by  jury,  the  clerk  must  cause  ballots,  uniform,  as  nearly'  as  may 
be,  in  appearance,  to  be  prepared,  by  writing  the  name  of 
each  person,  returned  to  the  term  as  a  trial  juror,  with  his  proper 
additions,  on  a  separate  piece  of  paper.  lie  must  roll  up  or  fold 
each  ballot,  in  the  same  manner,  as  nearly  as  may  be,  so  as  to 
resemble  the  others,  and  so  that  the  name  is  not  visible.  The  bal- 
lots must  be  dei)Osite(l  in  a  sufficient  box,  from  which  they  must 
be  drawn  [as  prescribed  in  this  article.]  ((i'ode  of  Civil  Pro- 
cedure, §  11 03.) 

§  483.  Brawing  jnry.  When  an  issue  of  fact,  to  be  tried  by  a 
jurv',  is  brought  to  trial,  the  clerk,  imder  the  direction  of  the  court, 
must  openly  draw,  out  of  the  box,  as  many  of  the  ballots,  one  after 
another,  as  are  sufficient  to  form  a  jur^^  Before  the  first  ballot 
is  drawn,  the  Ik)x  must  be  closed  and  well  shaken,  so  as  thoroughly 
to  mix  the  ballots ;  and  the  clerk  must  draw  each  ballot,  without 
seeing  the  name  written  on  any  of  them,  through  an  aperture, 
made  in  the  lid  of  the  box,  large  enough  only  ^  admit  his  baud 
conveniently,  ((.^ode  of  Civil  Procedure,  §§  1164,  1165.) 
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§  484.  Jury.     The  first  twelve  persons  who  appear,  as  their   §§  484-487 
names  are  drawn  and  called,  and  are  approved  as  indifferent 
l)etween  the  parties,  and  not  discharged  or  excused,  must  be  sworn, 
and  constitute  the  jury  to  trv  the  issue.    (Code  of  Civil  Procedure, 
M166,  pt) 

§  485.  Deposition  of  ballots  drawn.  The  ballots,  containing 
the  names  of  the  jurors  so  sworn,  must  be  then  dei)Osited  in  another 
box,  and  there  kept,  apart  from  the  other  ballots,  until  that  jury 
is  discharged.  After  that  jury  is  discharged,  the  ballots  contain- 
ing their  names  must  be  again  rolled  up  or  folded,  as  prescribed  in 
section  [eleven  hundred  and  sixty-threej  ^82  of  this  [act.  J  chap- 
fn  and  returned  to  the  box,  from  which  they  were  first  taken ;  and 
the  same  course  must  be  pursued,  as  often  aa  an  issue  is  brought 
to  trial  by  a  jury.  The  ballot,  containing  the  name  of  a  juror, 
who  is  absent  when  his  name  is  drawn  or  called,  or  is  set  aside,  or 
excused  from  serving  on  that  trial,  must  be  again  rolled  up  or 
folded,  in  the  same  manner  as  before,  and  returned  to  the  box  con- 
taining the  undrawn  ballots,  as  soon  as  the  jury  is  sworn.  (Code 
of  Civil  Procedure,  §§  1167,  1168,  1169.) 

§  486.  Drawing  second  jury.  If  an  issue  is  brought  to  trial  by 
a  jury,  while  a  jury  is  empanelled  in  another  cause,  at  the  same 
tenn,  and  not  then  discharged,  the  court  may  order  a  jury,  for 
the  trial  of  that  issue,  to  be  drawn,  out  of  the  box  containing  the 
hallots  then  undrawn ;  but,  in  any  other  case,  the  ballots,  contain- 
ing the  names  of  all  the  trial  jurors  returned  at,  and  attending  the 
temi,  must  be  placed  together  in  the  same  box,  before  a  jury  is 
drawn  therefrom.     (Code  of  Civil  Procedure,  §  1170.) 

§  487.  Talesmen.  If  a  sufiicient  number  of  jurors,  duly  drawn 
and  notified,  do  not  attend,  or  can  be  obtained,  to  form  a  trial 
jury,  the  court  may,  in  any  county  except  Westchester,  direct  the 
J^heriflf  to  require  the  attendance  of  such  a  number  of  talesmen, 
from  the  bystanders,  or  from  the  county  at  large,  qualified  to  serve 
as  trial  jurors,  as  it  deems  sufliicient  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to  draw  a  sufficient 
number  of,  ballots  from  the  first  box,  specified  in  section  508  of 
[the  Judiciary  Law  J  this  chapter;  if  there  is  not  a  sufficient 
number  of  ballots  remaining  therein,  to  draw  the  residue  from 
the  second  box,  specified  in  section  523  of  [the  Judiciary  LawJ 
Oils  chapter.  In  any  other  county,  except  Xew  York  and  Kings,  it 
may,  in  its  discretion,  instead  of  directing  him  to  require  talesmen 
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S§  488-491   to  attend,  direct  him  to  draw  a  sufficient  number  of  ballots  from  the 

third  box,  specified  in  section  524  of  £the  Judiciary  Law]  this 
chapter.  In  either  case,  the  sheriff  must  notify  the  persons  thus 
drawn  to  attend  forthwith,  or  upon  a  day  fixed  by  the  court.  If 
for  any  reason  a  sufficient  number  of  jurors  to  try  the  issue  is  not 
obtained,  from  the  persons  notified,  under  an  order  made  as 
prescribed  in  this  section,  the  court  may  make  another  order,  or 
successive  orders,  until  a  sufficient  number  is  obtained;  and  in 
making  each  order,  the  court  may  exercise  the  same  discretion 
as  in  making  the  first  order.     (Code  of  Civil  Procedure,  §  1171.) 

§  488.  Talesmen.  In  any  county,  except  New  York,  Kings,  or 
Westchester,  the  court  may  also  direct  the  sheriff  to  require  the 
attendance  of  such  a  number  of  qualified  talesmen,  for  the  trial 
of  an  issue  of  fact,  as  it  deems  sufficient,  where,  by  reason  of  one 
or  more  juries  being  empanelled,  or  for  any  other  reason,  no  ballot 
remains  imdrawn;  or  where,  in  consequence  of  jurors  being  set 
aside,  a  juror  cannot  be  obtained,  for  the  trial  of  that  issue,  from 
the  list  of  those  returned.     (Code  of  Civil  Procedure,  §  1172.) 

§  489.  Talesmen  where  sheriff  a  party.  If,  ,in  a  case  specified 
in  the  last  two  sections,  the  sheriff  is  a  party  to  the  issue,  the 
court  must  appoint  a  disinterested  person,  to  act  in  place  of  the 
sheriff.  For  that  purpose,  the  person  so  appointed  possesses  all 
the  powers,  and  is  subject  to  all  the  duties  and  liabilities  of  the 
sheriff,  with  respect  to  the  matters  specified  in  those  sections. 
(Code  of  Civil  Procedure,  §  1173.) 

§  490.  Duty  of  sheriff  and  talesmen.  The  sheriff,  or  person 
appointed  by  the  court,  must  notify  the  requisite  number  of  per- 
sons to  attend,  and  make  return  thereof,  as  prescribed  in  section 
636  of  [the  Judiciarj'  LawJ  this  chapter;  except  that  each  per- 
son must  be  required  to  attend  forthwith.  Each  per- 
son so  notified  must  attend  forthwith,  and  unless  excused  by  the 
court  or  set  aside,  must  serve  as  a  juror  upon  the  trial.  For  a 
n^lect  or  refusal  so  to  do,  he  may  be  fined,  in  the  same  manner  as 
a  trial  juror,  regularly  drawn  and  notified,  as  prescribed  in  [the 
Judiciary  Law,  and  he  is  subject  to  the  same  exceptions  and  chal- 
lenges, as  any  other  trial  juror  J  this  chapter.  (Code  of  Civil 
Procedure,  §  1174.) 

§  491.  No  objection  that  jury  contains  none  of  original  paneL 
It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribed  in  the 
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last  four  sections,  that  it  contains  none  of  the  jurors  originally   §§  492-496 
returned  to  the  term,  or  is  only  partially  composed  of  such  jurors. 
(Code  of  Civil  Procedure,  §  1175.) 

§  492.  Struck  jury.  Where  it  appears  to  the  court,  that  a  fair 
and  impartial  trial  of  an  issue  of  fact,  triable  by  a  jury,  joined 
in  an  action,  pending  in  the  supreme  court,  cannot  be  had  without 
a  struck  jury,  or  that  the  importance  or  intricacy  of  the  case 
requires  such  a  jury,  the  court  must  make  an  order,  upon  notice, 
directing  a  special  jury  to  be  struck,  for  the  trial  of  the  issue.  The 
order  must  specify  the  term,  and  it  may  specify  a  particular  day 
in  the  term,  when  the  jurors  must  attend.  (Code  of  Civil  Pro- 
cedure, §  1063.) 

§  493.  Notice  for  struck  jury.  Unless  the  order  specifies,  or 
directs  the  officer,  who  is  to  strike  the  jury,  to  fix  a  time  for  the 
parties  to  attend,  the  party  obtaining  it  must  give  at  least  eight 
davs'  notice  of  the  time  when  he  will  attend,  before  the  clerk  of 
the  county  in  which  the  action  is  triable,  or,  if  it  is  triable  in  the 
city  and  county  of  New  York,  or  the  county  of  Kings,  before  the 
commissioner  of  jurors,  for  the  purpose  of  having  the  jury  struck. 
(Code  of  Civil  Procedure,  §  1064.) 

§  494.  Formation  of  stmck  jury.  From  the  persons  so  notified 
and  attending,  a  jury  must  be  formed  for  the  trial,  and  the  issue 
must  be  tried,  [as  prescribed  in  this  chapter]  with  respect  to  an 
ordinary  jury  trial.     (Code  of  Civil  Procedure,  §  1067,  pt.) 

§  -495.  Where  clerk  or  commissioner  interested.  If  it  appears 
to  the  court,  to  which  an  application  for  a  special  jury  is  made, 
that  the  clerk,  or  the  commissioner  of  jurors,  as  the  case  may  be,  is 
interested  in  the  action ;  or  is  related  to  either  of  the  parties ;  or 
is  not  indifferent  between  them ;  the  court  must  appoint  two  dis- 
interested persons  to  strike  the  jury;  and  the  court  may,  in  its 
discretion,  in  any  case  appoint  two  such  persons  to  strike  such 
jury.  The  persons  so  appointed  possess,  for  the  purposes  of  the 
action,  all  the  powers  conferred  [by  this  article,]  upon  the  clerk, 
or  the  commissioner  of  jurors.  (Code  of  Civil  Procedure, 
§  1068.) 

§  496.  Mode  of  striking  jury.  At  the  time  appointed,  the  clerk, 
or,  in  his  absence,  the  deputy  clerk,  or  the  commissioner,  as  the 
case  requires,  must  attend  at  his  office,  with  the  original  lists  or 
books,  filed  or  kept  in  his  office,  as  required  by  law,  containing 
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S9  497-498   the  names  of  the  persons  who  are  then  liahle  to  serve  as  trial 

jurors;  and,  in  the  presence  of  the  parties,  or  their  attorneys  or 
counsel,  must  strike  a  trial  jury,  as  follows: 

1.  The  clerk,  deputy  clerk,  or  commissioner,  must  select  from 
the  lists  or  books,  the  names  of  forty-eight  persons,  whom  he 
deems  most  indifferent  between  the  parties,  and  best  qualified  to 

*    try  the  issue ;  and  must  make  and  certify  a  list  of  those  names ; 

2.  The  party,  on  whose  application  the  special  jury  was 
<iirected  to  be  struck,  or  his  attorney  or  counsel,  may  then  first 
strike  from  the  list  one  name;  the  adverse  part}'  or  his  attorney 
or  counsel  may  then  strike  therefrom  one  name;  and  so  alter- 
nately until  each  party  has  stricken  out  twelve  names; 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
•deputy  clerk  or  commissioner,  must  strike  for  him; 

4.  The  clerk,  deputy  clerk,  or  commissioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not 
stricken  out,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
sons, drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  list  so  certified,  and  a  certified 
<5opy  of  the  order,  to  the  sheriff  of  the  .county.  If  the  list,  from 
any  ward  or  town,  cannot  be  found,  the  clerk  must  make  a  new- 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or  town, 
and  must  use  that  list  upon  striking  the  jury,  in  place  of  the 
original  list.     (Code  of  Civil  Procedure,  §  1065.) 

§  497.  Excuse  or  diicharge  of  «tnick  jury.  In  case  of  a  struclr 
jwry  the  court  has  the  same  power  to  excu3e  or  discharge  a  juror, 
and  to  cause  additional  jurors  to  be  drawn,  or  talesman  to  attend, 
as  upon  an  ordinary  jury  trial ;  but  the  court  may,  in  its  discrci- 
tion,  set  a^ide  an  additional  juror  so  drawn,  or  a  talesman,  upon 
the  objection  of  either  party,  without  a  formal  challenge.  (Code 
of  Civil  Procedure,  §  1067,  pt) 

§  498.  Foreign  jury.  When  an  order  for  a  trial  by  a  foreign 
jury  is  made,  a  certified  copy  thereof  must  be  delivered  to  the 
sheriff  of  the  county,  from  which  it  is  to  be  drawn;  who  must 
give  notice  thereof  to  the  clerk  of  that  county,  and  also,  in  the 
city  and  county  of  Xew  York,  or  the  countv*  of  Kings,  to  the 
commissioner  of  jurors,  at  least  twenty  davs  before  the  first  dav 
of  the  term,  at  which  the  foreign  jury  is  required  to  atten<l, 
(Code  of  Civil  Procedure,  §  10700 
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§  499.  Drawing  foreign  jury.  The  clerk[,  or,  in  the  county  of  §8499-499d 
Kings,  the  commissioner,]  to  whom  the  notice  of  an  order  for  a 
trid  by  a  foreign  jury  is  given,  must  draw  the  names  of  twenty- 
four  persons,  in  the  same  manner,  and  in  presence  of  the  same 
officers,  as  prescribed  by  law,  with  respect  to  ordinarv'  trial  jurors ; 
except  that  notice  of  the  drawing  need  not  be  published.  A  cer- 
tified list  of  the  names  drawn  must  be  delivered  to  the  sheriflF, 
who  must  notify  each  perpon  drawn,  and  make  a  return,  as  in 
an  ordinary  case.     (Code  of  Civil  Procedure,  §  1071,  pt.) 

§  499a.  Cliallenge  on  account  of  interest.  It  is  not  a  good  cause 
of  challenge,  to  the  panel  or  array  of  trial  jurors,  in  an  action  in 
a  court  of  record,  that  the  officer  who  drew  them  is  a  party  to,  or 
interested  in  the  action,  or  counsel  or  attorney  for,  or  related 
to,  a  party. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified  to 
attend  by  an  ofiicer,  who  is  a  party  to,  or  interested  in,  the  action, 
or  related  to  a  party ;  unless  it  is  allied  in  the  challenge,  and  is 
established,  that  one  or  moi-e  of  the  jurors  drawn  were  not 
notified,  and  that  the  omission  was  intentional.  (Code  of  Civil 
Procedure,  §§  1177,  1178.) 

§  499b.  Challenge  whero  municipality  a  party.  In  an  action,  in 
a  court  of  record,  or  not  of  record,  wherein  a  city,  town  or  county 
is  a  part^',  it  is  not  a  good  cause  of  challenge  to  a  trial  juror, 
or  to  an  ofHcor  who  notified  the  trial  jurors,  that  the  juror  or  the 
officer  is  a  resident  of,  or  liable  to  pay  taxes,  in  the  city,  town 
or  county,  which  is  a  party  to  such  action.  (Code  of  Civil 
Procedure,  §  1179.) 

§  499c.  Challenge  on  account  of  interest.  The  fact  that  a  juror 
13  in  the  employ  of  a  party  to  the  action ;  or,  if  a  party  to  the 
iction  is  a  corporation,  that  he  is  an  employee  thereof  or  a  share- 
holder  or  stockholder  therein ;  or  in  actions  for  damages  for  injur- 
ies to  persons  or  property,  that  he  is  a  shareholder,  stockholder, 
director,  officer  or  employee,  or  in  any  manner  interested,  in  any 
insurance  company  issuing  policies  for  protection  against  liability 
for  damages  for  injury  to  person  or  property,  shall  constitute  a 
PkkI  ground  for  a  challenge  to  the  favor  as  to  such  juror.  (Code  of 
Hvil  Procedure,  §  1180,  pt.) 

§  499d  Bisqualiflcation  for  relationship.  In  all  courts  of  the 
itnif>  persons  shall  be  disqualified  from  sitting  as  jurors  if  related 
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§S499e-537  by  consanguinity  or  affinity  to  a  party  to  the  issue  in  the  same 

case  in  which  judges  are  disqualified.  (Code  of  Civil  Procedure, 
§§  1166,  pt,  3347,  subd.  14.) 

§  499e.  Objection  on  account  of  relationship.  If  a  person  drawn 
as  a  juror  in  an  action  is  disqualijied  from  sitting  as  a  juror 
because  related  by  consanguinity  or  affinity  to  a  party  to  an  issue, 
as  proxnded  in  the  case  of  judges,  the  party  related  to  the  juror 
must  raise  the  objection  before  the  case  is  opened;  but  any  other 
party  to  the  issue  may  raise  the  objection  within  six  months  from 
the  date  of  verdict.     (Code  of  Civil  Procedure  §  1166,  pt.) 

§  499f.  Claim  for  jurors'  feea.  AH  jurors  including  those  in  a 
criminal  action  or  special  proceeding  in  a  court  or  before  an 
officei:  duly  summoned  and  who  served  as  provided  for  by  the 
laws  of  this  state  and  are  entitled  to  payment  therefor,  must 
present  their  claims  to  the  proper  official  designated  by  law  for 
the  payment  of  juror's  fees,  on  or  before  the  thirty-first  day  of 
December  of  the  year  succeeding  or  following  the  year  in  which 
such  services  were  rendered  and  performed,  and  failure  to  comply 
with  this  provision  shall  be  a  forfeiture  of  the  payment  for  such 
claims  or  services  thereafter.  All  notices  issued  requiring  jurors 
to  attend  at  a  term  of  court  or  at  a  meeting  of  the  grand  jury, 
shall  have  printed  thereon  the  foregoing  provision  relating  to 
forfeiture  of  fees.  All  moneys  or  jurors'  fees  forfeited  by  the 
provisions  of  this  section  shall  be  transferred  and  applied  to  the 
fund  of  such  county  or  city,  from  which  they  were  paid,  on  or 
before  the  first  day  of  March,  in  each  year.  (Code  of  Civil 
Procedure,  §  3331a.) 

§  499g.  Application  of  certain  sections.  Sections  492  to  i99 
inchisive,  of  this  chapter  do  not  apply  to  a  criminal  action  or 
proceeding,  (Code  of  Civil  Procedure,  §  3347,  subd.  7,  pt.) 

§  15.  Section  537  of  such  chapter  is  hereby  amended  so  as 
to  read  as  follows : 

§  537.  Sheriff  must  notify  jurors  drawn  from  third  box  and  make 
return.  The  sheriff  must  forthwith  notify  each  person  drawn  as  a 
trial  juror  from  the  box  containing  names  of  jurors  residing  in 
the  city  or  town  where  a  trial  term  of  a  court  is  appointed  to 
be  held,  and  make  a  return,  as  prescribed  [in  title  fifth  of  chapter 
ten  of  the  Code  of  Civil  Procedure]  by  law,  where  talesmen  are 
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required  to  attend.    The  provisions  of  Article  ISa  of  this  chapter  §§539a-753;i 
€ipply  to  su<:h  persons.     (Code  of  Civil  Procedure,  §  1055  added 
to  Judiciarj'  Law,  §  537.) 

§  16.  Such  chapter  is  hereby  amended  by  inserting  in  article 
sixteen  a  new  section  to  read  as  follows: 

§  539a.  Sheriff's  notification  of  struck  jurors.  The  sheriff  must 
notify  the  persons  whose  names  are  contained  in  the  list  of  jurors 
draion  to  serve  on  a  struck  jury,  and  must  return  the  names  of 
those  notified,  to  the  term,  at  which  they  are  required  to  attend, 
as  prescribed  by  law  for  notifying  and  returning  ordinary  trial 
jurors.     (Code  of  Civil  Procedure,  §  1066.) 

§  17.  Such  chapter  is  hereby  amended  by  adding  to  article 
seventeen  a  new  section  to  read  as  follows: 


668.  Fines  of  grand  juror.  So  much  of  the  provisions  of 
articles  17  and  18  of  [the  Judiciary  Law]  this  chapter,  as  relates 
to  the  remission  or  enforcement  of  a  fine  imposed  upon  a  trial 
juror,  applies  to  a  fine  imposed  upon  a  grand  juror,  [as  prescribed 
in  the  statutes  remaining  imrepealed,  after  the  first  day  of  May, 
eighteen  hundred  and  seventy-seven.]  (Code  of  Civil  Procedure, 
§  3347,  subd.  7,  pt.) 

§  18.  Such  chapter  is  hereby  amended  by  adding  to  article 
eighteen  a  new  section  to  read  as  follows : 

§  702a.  Drawing  of  foreign  jury.  [The  clerk,  or,]  In  the 
county  of  Kings,  the  commissioner,  to  whom  the  notice  of  an  order 
for  trial  by  a  foreign  jury  is  given,  must  draw  the  names  of  twenty- 
four  persons,  in  the  same  manner,  and  in  presence  of  the  same 
officers,  as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors ; 
except  that  notice  of  the  drawing  need  not  be  published.  A  certi- 
fied list  of  the  names  drawn  must  be  delivered  to  the  sheriff.  The 
sheriff  must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
ordinary  case.    (Code  of  Civil  Procedure,  §  1071,  pt.) 

§  19.  Such  chapter  is  hereby  amended  by  adding  to  article  nine- 
teen a  new  section  to  read  as  follows: 

§  753a.     Disobedience  in  proceedings  against  judgment  debtor. 

A  person  who  -refuses,  or  without  sufficient  excuse  neglects,  to 
obey  an  order  of  a  judge  or  referee,  [made  pursuant  to  the  last  two 
sections,  or  to  any  other  provisfens  of  this  article,]  and  duly  served 
upon  him,  or  an  oral  direction,  given  directly  to  him  by  a  judge 
or  referee,  in  the  course  of  [the  special]  proceedings  to  inquire 
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§  798  into  the  property  of  a  judgment  debtor;  or  to  attend  before  a  judge 

or  referee,  according  to  the  command  of  a  subpoena,  duly  served 
upon  him,  may  be  punished  by  the  judge  of  or  by  the  court  out  of 
which  the  execution  was  issued,  by  the  county  judge,  the  special 
county  judge,  or  the  special  surrogate  of  the  county  to  which  the 
execution  was  issued,  or  bv  the  citv  court  of  the  citv  of  Xew  York 
or  a  justice  thereof,  if  the  proceedings  were  instituted  before 
such  court  or  any  justice  thereof,  as  for  a  contempt.  (Code  of 
Civil  Procedure,  §  2457.) 

§  20.  "  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  20A,  to  read  as  follows : 

ARTICLE  20 A  * 

COURT  DEPOSITS 

Section  798,  Deposit  of  money  paid  into  court. 

§  798.  DepoBit  of  money  paid  into  court.  All  funds  or  moneys 
paid  into  court  shall  be  deposited  in  such  savings  bank,  trust 
company,  bank,  banking  association  or  with  such  banker,  as  shall 
be  designated  by  the  comptroller,  as  soon  as  received  by  the  cus- 
todian thereof.  But  the  money  must  be  deposited  in  the  county 
where  the  fund  belongs,  where  it  can  be  done  conveniently  and 
safely  and  with  advantage  to  the  parties  interested.  Every  officer 
having  charge  of  moneys,  securities  or  other  property  in  the  cus- 
tody of  the  court,  shall  keep  a  book  or  books  in  which  he  shall 
make  an  exact  account  thereof.  Such  book  or  books  shall  state 
the  name  of  the  court,  the  title  of  the  case,  the  date  of  receipt^ 
from  whom  received,  the  amount  of  money,  if  any,  and  a  descrip- 
tion of  the  securities  or  other  property  received,  if  any,  and  each 
addition  of  interest;  also  the  date  and  description  of  each  order 
for  payment  and  the  dates  and  amounts  of  pajTnents  thereunder 
and  to  whom  paid;  also  an  account  of  each  change  of  investment^ 
if  any.     (Code  of  Civil  Procedure,  §§  746,  752.) 

§  21.  Section  ninety-four  of  such  chapter  is  hereby  repealed* 
(Judiciary  Law,  §  94,  superseded  by  Civil  Practice  Act,  §  5.) 

§  22.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twentv.  •  • 


LIEN  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Lien  Law.) 

[445]  ) 


Lien  Law 


AN  ACT  to  amend  the  lien  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
wnd  Assembly,  do  eiiact  as  follows: 

Section  1.  Chapter  thirty-^ight  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "  An  Act  in  relation  to  liens,  constituting 
chapter  thirty-three  of  the  consolidated  laws  "  is  hereby  amended 
by  adding  thereto  a  new  article  to  be  Article  8A,  to  read  as  fol- 
lows: 

ARTICLE  8 A 

LIEy  OP  JUDGMENT 

Section  188.  When  judgment  becomes  a  lien. 

189,  Lien  of  judgment  upon  real  property. 

190,  Lien  of  judgment  against  joint  debtors, 

191,  Lien  of  judgment  after  party's  death. 

192,  Suspension  of  lien  by  stay  or  appeal. 

193,  Suspension  of  lien  by  order 
19^,  Restoration  of  lien  of  judgment. 

.§  188.  When  judgment  becomes  a  lien.    A  judgment,  wholly  or   gg  188-189 

partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 

money,  required  to  be  docketed,  [as  prescribed  in  this  article,] 
neither  affects  real  property  or  chattels  real,  nor  is  entitled  to  a 
preference,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed.     (Code  of  Civil  Procedure,  §§  1250,  1272.) 

§  189.  Lien  of  judgment  upon  real  property.  Except  as  other- 
wise specially  prescribed  by  law,  and  except  also  as  in  this  sec- 
tion below  provided,  a  judgment  hereafter  rendered,  which  is 
docketed  in  a  county  clerk's  office,  [as  prescribed  in  this  article,] 
binds,  and  is  a  charge  upon,  for  ten  years  after  filing  the  judgment- 
roll,  and  no  longer,  the  real  property  and  chattels  real,  in  that 
county,  which  the  judgment  debtor  has  at  the  time  of  so  docketing 
it,  or  which  he  acquires  at  any  time  afterwards,  and  within  the 
ten  years.     Provided  however  that  no  judgment  shall  be  a  charge 
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89  190-192    upon  or  bind  tlie  real  property  of  any  person  unless  and  until  he  be 

designated  by  his  name  in  a  docket  of  such  judgment  in  the  office 
of  the  clerk  in  the  county  where  such  property  is.  From  the  time 
of  [such]  the  redocket  of  a  judgment  pursuant  to  an  order 
amending  the  same  so  as  to  designate  the  debtor  by  his  true  name 
during  the  remainder  of  ten  years  from  the  filing  of  the  judgment- 
roll,  such  judgment  shall  bind  and  be  a  charge  upon  the  real  prop- 
•  erty  and  chattels  real  in  that  comity  which  such  judgment  debtor 
may  have  at  the  time  of  such  redocket  or  may  thereafter  within 
said  ten  years  acquire,  and  a  transcript  of  such  new  docket  may  be 
filed  and  docketed  in  the  ofiice  of  the  clerk  of  any  other  county  in 
the.  state  in  like  manner  and  with  like  effect  as  a  transcript  of  an 
original  docket  may  be  filed.  This  section  shall  apply  only  to  a 
judgment  wholly  or  partly  for  a  sum  of  money  or  directing  the 
pajTnent  of  a  sum  of  money.  (Code  of  Civil  Procedure,  §§  1251, 
pt.',  1272.) 

§  190.  Lien  of  judgment  against  joint  debtors.  In  an  action 
brought  against  two  or  more  persons  alleged  to  be  jointly  indebted 
on  contract  when  the  summons  ivas  served  upon  one  or  more  but 
not  upon  all  of  the  defendants  the  judgment  does  not,  by  virtue  of 
its  being  docketed,  bind  any  real  property,  or  chattel  real,  owned 
by  [such]  a  defendant  upon  whom  the  summons  was  not  served. 
But  this  section  does  not  affect  the  plaintiff's  right  of  action,  to 
charge  the  judgment  upon  any  real  property.  (Code  of  Civil 
Procedure,  §  1936,  pt.) 

§  191.  Lien  of  judgment  after  party's  death.  A  judgment 
against  a  party  after  his  death  in  a  case  where  such  a  judgment 
can  be  taken  does  not  become  a  lien  upon  the  real  property,  or 
chattels  real,  of  the  decedent ;  but  it  establishes  a  debt,  to  be  paid 
in  the  course  of  administration.     (Code  of  Civil  Procedure,   § 

1210,  pt.) 

§  192.  Suspension  of  lien  by  stay  or  appeal.    The  time,  during 

which  a  judgment  creditor  is  stayed,  by  an  injunction  or  other 
order,  or  by  the  operation  of  an  appeal,  or  by  express  provision 
of  law*  from  enforcing  a  judgment,  is  not  a  part  of  the  ten  years, 
to  which  the  lien  of  a  judgment  is  limited  [by  this  article.];  but 
this  section  does  not  extend  the  time  of  the  lien,  as  against  a  pur- 
chaser, creditor  or  mortgagee  in  good  faith.  This  section  shall 
apply  only  to  a  judgment  wholly  or  partly  for  a  siun  of  money  or 
directing  the  pa,>anent  of  a  siun  of  money.  (Code  of  Civil  Pro- 
cedure, S§  12r)5',  1272.) 
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§  193.  Suspension  of  lien  by  order.  Where  an  order  is  made,  8§  193-194 
£as  prescribed  in  the  last  section]  suspending  the  lien  of  a  judg- 
ment by  the  supreme  court  or  by  a  county  court,  it  operates  as  a 
suspension  of  the  lien  xhpon.  property  situated  in  the  comity,  where 
the  judgment-roll  is  filed,  from  the  time  when  the  order  is  entered, 
and  the  proper  entry  made  in  the  docket  book.  If  the  property 
exanpted  is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court ;  the 
order  operates  as  a  suspensioi^  from  the  time,  when  the  proper 
entiy  is  made  in  the  docket  book,  kept  by  the  cleik  of  that  county 
[as  prescribed  in  the  next  section].  (Code  of  Civil  Procedure, 
§  1257.) 

§  194.  Eestoration  of  lien  of  judgment.  At  any  time  after  a 
judgment,  which  has  ceased  to  be  a  lien  by  reason  of  the  sus- 
p^imayi  thereof,  £as  prescribed  in  the  last  three  sections]  i* 
affinned,  or  the  appeal  therefrom  is  dismissed,  the  lien  thereof 

mav  be  restored  as  .follows: 

*, 

1.  The  clerk,  in  whose  office  the  judgment  of  affinnanee,  or  the 
Older  dismissing  the  appeal,  is  entered,  must,  upon  the  request  of 
the  jttdgmetrt  creditor,  docket  the  judgment  anew,  as  it  was  orig- 
inally docketed,  but  in  the  order  of  priority  of  the  new  docket,  and 
be  must  write,  upon  the  new  docket,  the  words,  **  Lien  restored 
W  redecket ;"  adding  the  date  of  redocketiiig ; 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a  county 
clert,  in  whose  office  an  entry  of  the  suspension  of  the  lien  has 
J)een  made,  [as  prescribed  in  the  last  two  sections]  and  thereupon 
the  judgment  must  be  docketed  by  him  anew,  in  the  order  of  the 
priority  of  the  new  docket.  The  clerk  who  so  redocketied  the 
judgment,  xnust  make  an  entry  upon  the  new  docket,  substantially 
as  follows:  "Lien  restored  by  redocket.  See  transcript  filed;'' 
adding  the  date  of  redocketing  in  his  county.  The  lien  of  the 
judgment  is  thereupon  restored,  for  the  unexpired  period  thereof, 
as  if  the  order  had  not  been  made ;  but  witli  like  effect  only,  as 
against  judgment  creditors,  purchasers,  and  mortgagees  in  good 
faith,  as  if  the  judgment  had  then  b(*en  first  docketed  (Code  of 
Cinl  Proc(Hlure,  §  1259.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  8B  to  read  as  follows : 

15 
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ARTICLE  8B 

LIEN  OF  EXECUTION 

Section  196.  Effect  of  delivery  of  execution. 

196.  Preference  among  executions, 

197.  Effect  upon  bona  fide  purchaser  of  delivery  of  eve- 

cution. 

8»  195^197  §  195.  Effect  of  dcUvcfy  of  execution.  The  goods  and  chattels 
~"  of  a  judgment  debtor,  not  exempt,  by  express  provision  of  la\v, 
from  levy  and  sale  by  virtue  of  an  execution,  and  his  other  per- 
sonal property,  which  is  expressly  declared  by  law,  to  be  subject 
to  levy  by  virtue  of  an  execution,  are,  when  situated  within  the 
jurisdiction  of  the  officer,  to  whom  an  execution  against  property 
is  delivered,  bound  by  the  execution,  from  the  time  of  the  delivery 
thereof  to  the  proper  officer,  to  be  executed ;  but  not  before.    (Code 

-     -  -  of  Civil  Procedure,  §  1405.)      • 

§  196.  Preference  among^  executions.  Where  two  or  more  exe- 
cutions against  property  ^re  issued  out  of  the  same  or  different 
courts  of  record,  against  the  same  judgment  debtor,  the  one  first 
delivered,  to  an  offioerr,  to  be  executed,  has  preference,  notwith- 
standing that  a  levy  is  first  made,  by  virtue  of  an  execution  subse- 
quently delivered;  but  if  a  levy  upon  and  sale  of  personal  prop- 
erty has  been  made,  by  virtue  of  the  junior  execution,  before  an 
actual  levy  by  virtue  of  the  senior  execution,  the  same  property 
shall  not  be  levied  upon  or  sold,  by  virtue  of  the  latter.  Where  there 
are  one  or  more  executions,  and  one  or  more  [warrants]  orders 
of  attachment,  against  the  property  of  the  same  person,  the  rule 
prescribed  in  [tiie  last]  this  section  prevails,  in  determining 
the  preferences  of  the  executions  or  [warrants]  orders  of  attach- 
ment; the  defendant  in  the  [warrants]  orders  of  attachment 
being,  for  that  purpose,  regarded  as  a  judgment  debtor.  But  an 
execution,  issued  out  of  a  court  not  of  record,  or  [a  warrant]  an 
order  of  attachment,  granted  in  an  action  pending  in  a  court  not 
of  record,  if  actually  levied,  has  preference  over  another  execution, 
issued  out  of  any  court,  of  record  or  not  of  record,  which  has  not 
been  previously  levied.  (Code  of  Civil  Procedure,  §§  1406,  1407, 
1408.) 

§  197.  Effect  of  delivery  of  execution  upon  bona  fide  purchaser. 

The  title  to  personal  property,  acquired  before  the  actual  levy  of 
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an  execution,  by  a  purchaser  in  good  faith,  and  without  notice  §  197 
that  the  execution  has  been  issued,  is  not  affected  by  an 
execution  delivered,  before  the  purchase  was  made,  to  an 
officer,  to  be  executed.  A  new  execution  against  property,  issued 
[in  a  case  specified  in  the  last  two  sections],  where  a  jvdgm&nt 
debtor  dies  while  in  custody  vmder  execution  or  has  been  dis- 
charged, cannot  be  enforced  against  an  interest  in  real  property^ 
including  a  chattel  real,  which  was  purchased  in  good  faith,  from 
the  judgment  debtor,  after  the  recovery  of  the  judgment  upon 
which  it  is  issued;  or  which  was  sold  bv  virtue  of  an  execu- 
tion,  issued  upon  a  previous  or  subsequent  judgment.  (Code  of 
Civil  Procedure,  §§  1409,  1495.) 

§  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 


PARTNERSHIP  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Partnership  Law.) 
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A'N  ACT  to  amend  the  partnership  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  eiiact  as  follows: 

Section  1.  Chapter  forty-four  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "An  act  in  relation  to  partnership,  constituting 
chapter*  thirty-nine  of  the  consolidated  laws  "  is  hereby  amended 
by  adding  to  article  two  thereof  the  following  sections: 

§  8.  Contiiiiiance  of  bnslneBs  pending  an  accounting.  In  an  §S  8-9 
action  brought  to  dissolve  a  partnership,  or  for  an  accounting 
between  partners,  or  affecting  the  continued  prosecution  of  the 
business,  the  court  may,  in  its  discretion,  by  order,  authorize  the 
partnership  business  to  be  continued,  during  the  pendency  of 
the  action  by  one  or  more  of  the  partners,  upon  their  executing  and 
filing  with-  the  clerk  an  undertaking,  in  such  a  sum  and  with  such 
sureties  as  the  order  prescribes,  to  the  effect  that  they  will  obey 
all  orders  of  the  court,  in  the  action,  and  perform  all  things  which 
the  judgment  therein  requires  them  to  perform.  The  court  may 
impose  sudb  other  conditions  as  it  deem<s  proper,  and  it  may  in  its 
discretion  at  any  time  thereafter  require  a  new  undertaking  to  be 
given.  The  court  may  also  ascertain  the  value  of  the  partnership 
property,  and  of  the  interest  of  the  respective  partners  by  a  refer- 
ence or  otherwise,  and  may  direct  an  accounting  between  any  of 
the  partners ;  and  the  judgment  may  make  such  provision  for  the 
payment  to  the  retiring  partners,  for  their  interest,  and  with 
respect  to  the  rights  of  creditors,  the  title  to  the  partnership  prop- 
erty, and  otherwise,  as  justice  requires,  with  or  without  the 
appointment  of  a  receiver,  or  a  sale  of  the  partnership  property. 
(Code  of  Civil  Procedure,  §  1947.) 

§  9.  DlBcharge  of  ]|lartnenlLip  interest  from  attaohment.    If  [a 

warrant]  an  order  of  attachment  is  levied  upon  the  interest  of 
one  or  more  partners,  in  the  property  of  a  partnership,  the  other 
partners  or  any  of  them,  may  at  any  time  before  [finalj  judgment, 
apply  to  the  judge  who  granted  the  [warrant]  order,  or  to  the 
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10-43  court,  upon  an  affidavit  showing  the  facts,  for  an  order  to  discharge 
the  attachment,  as  to  that  interest.  (Code  of  Civil  Procedure,  § 
693.) 

§  10.  Subsequent  attachment  of  partnership  interest.  Where  the 
personal  property  of  a  partnership,  of  which  the  defendant  was  a 
member,  has  been  attached,  and  the  attachment  afterwards  dis- 
charged, upon  the  application  of  another  partner,  another,  [war- 
rant] order  against  the  satne  defendant  shall  not  be  levied  on  the 
same  property  by  the  sheriff  of  the  same  or  of  any  other  county 
until  after  the  first  order  has  been  vacated  or  annulled.  (Code  of 
Civil  Procedure,  §  698,  pt.) 

§  11.  Aeti0ii  agaiBUt  partner  tmiitted  on  partnendiip  liability. 

Where,  for  any  cause,  one  or  more  partners  have  not  been  joined 
as  defendants  in  an  action  upon  a  partnership  liability,  and 
J^iinalJ  judgment  has  been  takea  agiaiu»t  the  peraons  made  defend- 
ants therein,  the  plaintiff,  if  the  judgment  remaiiu»  unfiatisfied 
may  maintain  a  separate  action  upon  the  same  demand,  agaijost 
each  omitted  partner,  setting  forth  in  the  ccHaiplaint  the  facts 
specified  in. this  section,  as  well  as  the  facts  eoixstitutixig  his  eauae 
of  action  upon  the  demand.  (Code  of  Civil  Proeedure,  §  1^6.) 
§  2.  Such  chapter  is  hereby  amended  by  adding  a  new  arti<!le 
to  be  Article  4 A  to  read  as  follows: 

ARTICLE  U 

LEVY   VFON  FAETKEKSMIF  FBOPBRTT 

Section  43.  Levy    on   partnership    interest    after    discharge    of 

attachment. 
44.  Sale  of  partner's  interest. 
4-5.  Release  from  levy  of  partnership  property. 
4().  Undertaking  for  release. 


§  43.  levy  wi  partEenhip  iatcrett.  Where  £a  warrant]  an 
order  of  attachment  has  been  levied  upon  the  interest  of  a  defend- 
ant, as  a  partner,  in  personal  property  of  a  partnership,  and 
the  attachment  has  been  discharged  as  to  that  interest,  [as  pre- 
scribed in  seetitm  693  and  694  of  this  aotl'fcj^  the  other  partn^r/t^ 
a  levy,  by  virtue  of  an  execution  against  his  individual  property^ 
cannot  be  made  upon  his  interest  in  the  same  property,  ixnless  the 
[warrant]  order  of  attachment  has  been  vacated  or  annulled. 
Where  personal  property  of  a  partnership  haa  been  released,  iipou 
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giving  an  nndertaking,  [as  prescribed  in  the  last  three  sectionsj  §§  44-46 
if  the  execution,  by  virtue  of  which  the  levy  was  made,  is  set  aside, 
or  is  satisfied  without  a  sale  of  the  interest  levied  upon,  the  under- 
taking enures  to  the  benefit  of  each  judgment  creditor  of  the  same 
judgment  debtor,  then  having  an  execution  in  the  hands  of  the 
same  officer,  or  of  another  officer,  having  authority  to  levy  upon 
that  interest,  as  if  it  had  been  given  to  obtain  a  release  from  a 
seirure,  made  by  virtue  of  such  an  execution.  (Code  of  Civil 
Procedure,  §§  1415,  1416.) 

§  44.  8ai«  of  partncrt  interest.  Where  personal  property  of  a 
partnership  has  been  [so]  released  by  the  giving  of  an  undertdk" 
ing  from  u  levy  upon  the  interest  therein  of  a  partner  made  hy 
virtue  of  an  execution  or  an  order  of  attachment  against  his  indi- 
-vidual  property ;  if  the  execution  hy  virtue  of  which  the  levy  was 
made  is  set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied 
upon,  the  interest  of  the  judgment  debtor  therein  may  be  sold  by 
the  officer  having  an  execution  against  the  judgment  debtor  in 
favor  of  any  judgment  creditor ;  and  the  purchaser  upon  the  sale, 
acquires  all  that  interest,  as  if  he  was*  an  assignee  thereof.  If  the 
purchase-money  exceeds  the  amount  of  all  the  executions  and 
[warrants]  orders  of  attachments,  against  the  property  of  the 
sume  judgment  debtor,  of  which  the  officer  has  notice,  and  of  the 
lawful  fees  and  charges  thereon,  the  officer  must  pay  the  surplus 
into  court,  for  the  benefit  of  the  judgment  debtor,  or  other  person 
entitled  thereto.     (Code  of  Civil  Procedure,  §  1417.) 

§  45.  Belease  from  levy  of  partnership  property.  Where  an 
officer  has  seized  personal  property  of  a  partnership,  before  or  after 
its  dissolution,  upon  a  levy  upon  the  interest  therein  of  a  partner, 
made  by  virtue  of  an  execution  against  his  individual  property, 
the  other  partners,  or  former  partners,  having  an  interest  in  the 
property,  or  any  of  them,  may,  at  any  time  before  the  sale,  apply 
to  a  judge  of  the  court,  or  to  the  county  judge  of  the  county,  where 
the  seizure  was  made,  upon  an  affidavit,  showing  the  facts,  for  an 
order,  directing  the  officer  to  release  the  property,  and  to  deliver 
it  to  the  applicant.     (Code  of  Civil  Procedure,  §  1413.) 

§  46.  Undertaking  for  release.  Upon  such  an  application,  the 
applicant  must  give  an  undertaking,  with  at  least  two  sureties, 
approved  by  the  judge,  to  the  effect  that  he  will  account  to  the 
purchaser,  upon  the  sale  to  be  made  by  virtue  of  the  execution,  of 
the  interest  of  the  judgment  debtor,  in  the  property  seized,  in  like 
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8  46  manner  as  he  would  be  bound  to  account  to  an  assignee  of  such 

'  "    an  interest;  and  that  he  will  pay  to  the  purchaser  the  balance, 

which  may  be  found  due  upon  the  accounting,  not  exceeding  a 
sum,  specified  in  the  undertaking,  which  must  be  not  less  than 
the  value  of  the  interest  of  the  judgment  debtor,  in  the  property 
seized  by  the  sheriif  as  fixed  by  the  judge.  [The  provisions  of 
sections  six  hundred  and  ninety-five  and  six  hundred  and  ninety- 
six  of  this  act  apply  to  the  proceedings,  taken  as  prescribed  in 
this  and  the  last  section.]     (Code  of  Civil  Procedure,  §  1414.) 

§  4.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 


PENAL  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  leg- 
islation of  1918,  assigned  to  the  Penal  Law.) 

[459] 
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AN  AC3T  to  amend  the  penal  law  generally. 

The  People,  of  the  State  of  New  York,  represented  in  Senate 
md  Assembly,  do  enact  as  follows: 

Section  1.  Chapter  ei^ity^ight  of  the  ktws  of  maebmn  him- 
died  and  nine  entitled  *^  An  Act  pioviding  .for  the  punishment 
of  Clime,  ooostituting  diapter  forty  of  the  eonsolidated  laws " 
IB  hereby  amended  by  adding  thereto  a  new  article  to  be  Article 
SZ.  to  read  as  follows : 

ARTICLE  33 

BOOKS 

Section  S68.  DeKvery  of  bsoks.  i 

§  M8.  DeKvciy  nf  iNiobk  After  judgment  m  4tn  miction  against  §§  368-1 66^ 
the  ^isurper  of  an  office  or  franchise,  if  the  defendant 
refuses  or  neglects  to  driver  any  of  the  books  or  papers^  when 
demanded,  [as  preseribed  in  the  last  section,]  in  his  custody  or 
under  his  control  heUmgifng  to  the  office  from  ivhich  he  has  been 
ousted,  he  i«  goilty  of  a  misdemeanor.  (Code  of  Civil  Prooedure, 
Sl952,pt) 

§  2.  Sncfa  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  161  to  read  as  follows: 

ARTICLE  161 

PRECEPT     , 

Section  1660,  Failure  to  deliver  precept 

f  1660.  Rilarc  to  delmr  pnoept.  A  person,  to  whom  a  copy 
of  a  precept,  directed  to  another,  is  delivered  as  prescribed  <f  in 
Ais  tTtle,3  by  law  mnst,  without  any  avoidable  deky,  deliver  it 
to  die  person  to  whom  it  is  directed,  if  be  can  be  found  within  the 
same  town  or  city;  or,  if  he  cannot  be  so  found,  to  his  agent 
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8S169ft-2040   therein;  and  if  neither  can  be  so  found,  after  the  exercise  of 

reasonable  diligence,  before  the  time  when  the  precept  is  return- 
able, to  the  judge  or  justice  who  issued  the  same,  at  the  time 
of  the  return  thereof,  with  a  written  statement  indorsed  there- 
upon, that  he  has  been  unable,  after  the  exercise  of  reasonable 
diligence,  to  find  the  person  to  whom  the  precept  is  directed,  or 
his  agent,  within  the  town  or  city.  A  person,  who  wilfully  violates 
any  provision  of  this  section,  is  guilty  of  a  misdemeanor;  and, 
if  he. is  a  tenant  upon  the  property,  forfeits  to  his  landlord  the 
value  of  three  years'  rent  of  the  premises  occupied  by  him.  A 
copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed.     (Code  of  Civil  Procedure,  §  2241.) 

§  3.  Such  chapter  is  hereby  amended  by  adding  to  article 
one  hundred  and  sixty-two  the  following  new  section  to  read  as 
follows : 

§  1699.  Failure  to  keep  prisoner  confined.  A  sheriff  or  keeper 
of  a  jail,  who  suffers  tsuch]  a  civil  prisoner,  who  has  been  com- 
mitted for  contempt,  or  for  misconduct  in  a  case  provided  by  law, 
to  go  or  be  at  large  out  of  his  jail;  except  by  virtue  of  a  writ  of 
habeas  corpus,  or  by  the  special  direction  of  the  court  committing 
him,  or  in  a  case  specially  prescribed  by  law[;  is  liable  to  the 
party  aggrieved,  for  his  damages  sustained  thereby,  and]  is  guilty 
of  a  misdemeanor.  [If  the  commitment  was  for  the  non-pajTuent 
of  a  sum  of  money,  the  amount  thereof,  with  interest,  is  the  meas- 
ure of  damages.]  (Code  of  Civil  Procedure,  §§  157,  pt.  3347,- 
subd.  1.) 

§  4.  Such  chapter  is  hereby  amended  by  adding  to  article  one 
hundred  and  eighty-two  the  following  new  section  to  read  as 
follows : 

§  2040.  Certain  purchases  of  real  property.  A  purchase  of  real 
property  made  by  a  commissioner,  or  other  officer  making  a  sale« 
[as  prescribed  in  this  title,]  in  an  action  relating  to  real  property, 
or  by  a  guardian  of  an  infant  party  to  the  action,  [shall  not,  nor 
shall]  or  by  any  person,  for  his  benefit,  directly  or  indirectly, 
[purchase,  or  be  interested  in  the  purchase  of,  any  of- the  property 
sold ;]  except  [that]  by  a  guardian  [may,  where  he  is]  lawfully 
authorized  so  to  do,  [purchase]  for  the  benefit  or  in  behalf  of  his 
ward,  [The  violation  of  this  section]  is  a  misdemeanor[ ;  and  a 
purchase,  made  contrary  to  this  section,  is  void].  (Code  of  Civil 
Procedure,  §  1679,  pt.) 
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§  5.  Such  chapter  is  hereby  amended  by  adding  to  article  one  8§ 2053-23 10 
hundred  and  eighty-four  the  following  new  section  to  read  as 
follows : 

§  2053.  Amendment  of  legal  proceBs  and  record  without  authority. 
A  process,  pleading,  or  record,  shall  not  be  altered,  by  the  clerk 
or  any  other  officer  of  the  court,  or  by  any  other  person,  without 
the  direction  of  the  court,  or  of  another  court  of  competent 
authority;  except  in  a  case  where  a  party,  or  his  attorney,  is 
specially  authorized  by  law  to  amend  a  pleading.  (Code  of  Civil 
Procedure,  §  727.) 

§  6.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article,  to  be  Article  203,  to  read  as  follows : 

ARTICLE  203 

BVITB 

Section  2810.  Vexatious  suits. 

§  2310.  Vexatious  suits,  pfj  A  person  who,  vexatiously  or  malic- 
iously, in  the  name  of  another  but  without  the  latter's  consent,  or 
in  the  name  of  an  unknown  person,  commences  or  continues,  or 
causes  to  be  commenced  or  continued,  an  action  or  special  proceed- 
ing, in  a  court,  of  record  or  not  of  record,  or  a  special  proceeding 
before  a  judge  or  a  justice  of  the  peace ;  or  takes,  or  causes  to  be 
taken,  any  .proceeding,  in  the  course  of  an  action  or  special  pro- 
ceeding in  such  a  court,  or  before  such  an  officer,  either  before 
or  after  judgment  or  other  final  determination^;  an  action,  to 
recover  damages  therefor,  may  be  maintained  against  him,  by 
the  adverse  party  to  the  action  or  special  proceeding;  and  a  like  • 
action  may  be  maintained  by  the  person,  if  any,  whose  name  was 
thus  used.  HeJ  is  [alsoj  guilty  of  a  misdemeanor,  punishable 
by  imprisonment,  not  exceeding  six  months.  (Code  of  Civil 
Procedure,  §  1900,  pt.) 

§  7.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twnitv. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1018,  assigned  to  the  Personal  Property  Law.) 
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AX  ACT  to  amend  the  personal  property  law  generally. 

The  People  of  the  State  of  New  Yorhj  represented  in  Senate     • 
Old  Assembly,  do  enact  as  follows: 

Section  1.  Chapter  forty-five  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "  An  Act  relating  to  personal  property,  con- 
stituting chapter  forty-one  of  the  consolidated  laws  "  is  hereby 
amended  by  adding  thereto  a  new  article  to  be  Article  4A  to  read 
as  follows : 

ARTICLE  U 

EXEMFTI0S8 

Section  68.  Exempt  property, 

69,  Woman's  exemption  as  householder, 

70,  Proceeds  of  exempt  homestead, 

71,  Application  of  article, 

§  68.  Exempt  property.    The  following  personal  property,  when   §  68 
owned  by  a  householder,  is  exempt  from  levy  and  sale  by  virtue 
of  an  execution,  and  each  movable  article  thereof  continues  to  be 
so  exempt,  while  the  family,  or  any  of  them,  are  removing  from 
one  residence  to  another: 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or 
kept  for  use,  in  a  dwelling  house ;  and  one  sewing-machine,  with 
its  appurtenances ; 

2.  The  family  bible,  family  pictures,  and  school  books,  uaed  by 
or  in  the  family;  and  other  books,  not  exceeding  in  value  fifty 
dollars,  kept  and  used  as  part  of  the  family  library ; 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worship ; 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food 
for  those  animals;  all  necessary  meat,  fish,  flour,  groceries,  and 
vegetables,  actually  provided  for  family  use,  apd  necessary  fuel, 
oil  and  candles,  for  the  use  of  the  family  for  sixty  days ; 
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8  '8  5.  All  wearing  apparel,  beds,  bedsteads  and  bedding  necessary 

for  the  judgment  debtor  and  the  family;  all  necessary  cooking; 
utensils ;  one  table ;  six  chairs ;  six  knives ;  six  forks ;  six  spoons  ; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
pot ;  one  tea  pot ;  one  crane  and  its  appendages ;  one  pair  of  and- 
irons ;  one  coal  scuttle ;  one  shovel ;  one  pair  of  tongs ;  one  lamp 
and  one  candlestick : 

7  • 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the- 
carrying  on  of  his  trade;  not  exceeding  in  value  twenty-five- 
dollars ; 

7.  Im  additiaii  to  the  preceding  exemptions,  [allowed  by  the? 
last  section,]  Sfeoefisary  household  furniture,  working  tools  and. 
team,  pax)fesfiioaial  infltnimeiiLts,  fumitupe  ajud  library,  mot  exoeed- 
iifeg  in  value  two  ikundred  and  fifty  d&Uars,  together  with  the 
necessary  food  for  the  team,  for  ninety  days,  are  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  when  owned  by  a  person^ 
being  a  householder,  or  having  a  family  for  which  he  provides, 
except  where  the  execution  is  issued  upon  a  judgment,  recovered 
wholly  upon  one  or  more  demands,  either  for  work  perfomaed  ia 
the  family  as  a  domestic  or  for  the  purchase  money  of  one  oi^ 
more  articles,  exempt  as  prescribed  in  this  [or  the  last]  section  ; 

8.  The  pay  and  bounty  of  a  non-eommissioned  officer,  musician 
or  private  in  the  military  or  naval  service  of  the  lUnited  States, 
o^r  the  »tate  of  New  York;   a  land  warrant,  pension  or  oAei^ 
reward  heretofore  or  hereafter  granted  by  the  United  States,  or- 
by  a  state,  for  military  or  naval  services;  a  sword,  horse,  nsedal, 
embiem  or  device  of  any  kind  presented  as  a  testimonial  for  ser- 
vices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state ;  and  the  imif oraa,  amos  and  equipments  which 
were  used  by  a,  person  in  that  «erviee,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  ncm- 
paynoent  of  tases,  &r  in  any  other  legal  proceeding ; 

9.  Xo  proeesB  of  Attaelmtent,  ^(ecutiouL,  aequestratien,  replevin^ 
.  distress  or  any  kind  <af  seizKLie  riiall  be  served  or  levied  upon 

articles,  goods,  waapcs,  merchandise  or  property  of  any  description, 
while  the  same  is  en  route  to  or  from,  or  while  on  eodiibition  or 
deposited  by  exhibitors  at  any  intemjational  eshibitkon  held 
VBder  the  anapices  or  Buperrbsion  of  the  United  States,  within 
any  city  or  county  of  this  state,  nor  Aall  smch  property  be  sab- 
jeet  to  attadusient,  seojsiire,  Leiry  or  sale,  for  any  ca^use  whatevor^ 
in  the  hands  cxf  the  authorities  of  sueh  ezhiJMtion  or  otherwise; 
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10.  A  ri^t  of  action  to  recover  daxnages,  or  dAmBgOB  airorded   §g  I9^7t 

by  a  jud^Di^it,  for  takiaig  or  injaaing  peusonti;  property^  exempt 

hj  hew  from  Icfvy  and  sale,  hj  yiiita»  of  an  esoeendoi^  are  eoEempt 
for  one  year  after  the  collection  thereof,  f nna  levy  and  aale;  by 
virtue  of  an  exeeutioii,  aiMl  from  seizure  in  aivy  other  kgal  pro- 
ceeding. (Code  of  Civil  Proeedure,  §§  1300,  13S1,  pt,  13^3, 
pt,  1394,  1404a.) 

§  69.  Woman's  cxemptioxw.  Where  the  judgment  debtor  is  a 
woman,  she  is  entitled  to  the  same  exemptions,  from  levy  and 
sale  by  virtue  of  an  execution,  subject  to  the  same*  exceptions,  as 
prescribed  in  the  last  [two]  sectionfs, J,  m  tfie  case  of  a  house- 
holder. (Code  of  Civil  Procedure,  §  1392.) 

I  70.  Psoeeedi  of  eacempt  komtstoad.  Whore  |the  judgment^  in 
a  judgment  creditor's  action,  brought  as  prescribed  in  the  laot 
seetion]  a»  ord^r  or  a  judgment  in  any  [othevj  action  afiBeetiaig 
the  title  to  aa  oxempt  homestead,  directs  the  sale  of  the  property,. 
the  court  must  so  marahtd.  the  proceeds  of  the  sale,  that  the  ri^t 
and  interest  of  oa(^  person  in  tho  proceeds  riiail  correspond,  ao 
nearly  as  may  be,  to  his  right  and  interest  im  tho  property  sold. 
Money,  not  exeeeding  one  thouaand  doUa.xs,  painl  to*  a  judg- 
ment debtor,  as  representing  his  interest  in  the*  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold 
was  exempt ;  unless,  beforo  the  expiration  of  the  year,  he  causes 
real  property  to  be  designated  as  an  exempt  homestead,  as  pre- 
scribed pn  section  thirteen  hundred  and  ninety-eight  of  this  act  ;3 
hy  law;  in  which  case,  Ae  exemption  ceases,  with  respect  to  so 
much  of  the  money,  as  was  not  expended  for  the  purchase  of  that 
property;  and  the  exemption  of  the  property  so  designated 
extends  to  every  debt,  against  which  the  property  sold  was  exempt. 
Where  the  exemption  of  property,  sold  as  prescribed  in  this  sec- 
tion, has  been  continued  after  the  judgment  debtor's  death,  or 
where  he  dies  after  the  sale  and  before  pa^^nent  to  him  of  his 
proportion  of  the  proceeds  of  the  sale,  the  court  may  direct  that  por- 
tion of  the  proceeds  which  represents  his  interest,  to  be 
invested,  for  the  benefit  of  the  person  or  persons^  entitled  to  the 
benefit  of  the  exemption ;  or  to  be  otherwise  disposed  of,  as  jus- 
tice reqpires.  (Code  of  Civil  Procedure,  §  14K)3.) 

§  71.  Applicatioii  of  actide.  The  enumeration.,  in  this  article, 
of  the  personal  property  which  is  exempt  from  levy  and  sale  by 
viiioie  of  an  execution,  does  not  repeal  any  special  provision  of 
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§8  72-74       law,  relating  to  such  an  exemption,  which,  by  its  terras,  is  appli- 

cable  only  to  a  particular  class  of  persons  or  corporations,  or 
to  a  particular  locality,  or  otherwise  to  a  special  case.  (Code  of 
Civil  Procedure,  §  1389.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  4B  to  read  as  follows : 

ARTICLE  iB 

JUDICIAL  SALE  OF  PERSONAL  PROPERTY 

Section  72,  Notice  of  sale, 
78.  Manner  of  sale. 

§  72.  Hotioc  of  sale.  At  least  six  days'  previous  notice  of  the 
time  and  place  of  a  sale  of  personal  property,  by  virtue  of  an 
execution,  must  be  given,  by  posting  conspicuously  written  or 
printed  notices  thereof,  in  at  least  three  public  places  of  the  town 
or  city,  where  the  sale  is  made.  Where  perishable  property  has 
been  levied  upon  by  virtue  of  an  execution  the  court  may,  upon 
the  application  of  the  officer  making  the  levy,  by  order,  direct 
the  sale  thereof  at  such  a  time  and  upon  such  a  notice  as  it  deems 
proper;  and,  thereupon,  the  property  must  be  sold  accordingly. 
(Code  of  Civil  Procedure,  §  142i9l) 

§  73.  Manner  of  sale.  Personal  property  must  be  offered  for 
sale  hy  virtue  of  an  execution,  in  such  lots  and  parcels,  as  are 
calculated  to  bring  the  highest  price.  Except  where  the  officer 
is  expressly  authorized  [Tby  this  article]  to  sell  property  not  in 
his  possession,  personal  property  shall  not  be  offered  for  sale, 
unless  it  id  present,  and  within  the  view  of  those  attending  the 
sale.     (Code  of  Civil  Procedure,  §  1428.) 

§  3.  Such  chapter  is  hereby  amended  by  adding  thereto  a 
•new  article  to  be  Article  4C  to  read  as  follows: 

ARTICLE  4C 

LEVIABLE  PROPERTY 

Section  74.  Levy  upon  money. 

75.  Levy  upon  evidence  of  debt, 

76.  Levy  on  goods  pledged. 

77.  Levy  upon  unpaid  stock  subscription, 

78.  Levy  upon  shares  of  stock  <md  profits. 

§  74.  Levy  upon  money.  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  levy  upon  current  money  of 
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the  United  States,  belonging  to  the  judgment  debtor ;  and  must  §(i  75-78 
pay  it  over,  as  so  much  money  collected,  without  exposing  it  for 
sale;  except  that  where  it  consists  of  gold  coin,  he  must  sell  it, 
like  other  personal  property;  unless  he  is  otherwise  directed,  by 
an  order  of  a  judge,  or  by  the  judgment  in  the  particular  cause. 
(Code  of  Civil  Procedure,  §  1410.) 

§  75,  levy  upon  evidence  of  debt.  The  officer,  to  whom  an 
execution  against  property  is  delivered,  must  levy  upon  and 
sell,  a  bill,  or  other  evidence  of  debt,  belonging  to  the  judgment 
debtor,  which  was  issued  by  a  moneyed  corporation  to  circulate 
as  money,  or  a  bond,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  judgment  debtor,  which  was  executed, 
and  issued  by  a  government,  state,  county,  public  officer, 
or  municipal  or  other  corporation,  and  is  in  terms  negotiable,  or 
payable  to  the  bearer  or  holder.  (Code  of  Civil  Procedure,  § 
1411.) 

§  76.  Levy  on  goods  pledged.  The  interest  of  the  judgment 
debtor  in  personal  property,  subject  to  levy,  lawfully  pledged,  for 
the  payment  of  money,  or  the  performance  of  a  contract  or  agree- 
ment, may  be  sold,  in  the  hands  of  the  pledgee  by  virtue  of  an 
execution  against  property.  The  purchaser  at  the  sale  acquires 
all  the  right  and  interest  of  the  judgment  debtor,  and  is  entitled 
to  the  possession  of  the  property,  on  complying  with  the  terms 
and  conditions  upon  which  the  judgment  debtor  could  obtain  pos- 
session thereof.  This  section  does  not  apply  to  property,  of 
which  the  judgment  debtor  is  unconditionally  entitled  to  the 
possession.    (Code  of  Civil  Procedure,  §  1412.) 

§  77.  liC^y  upon  unpaid  itock  subscription.  Under  [a  warrant] 
an  order  of  attachment  against  a  foreign  corporation^  other  than 
a  corporation  created  by  or  under  the  laws  of  the  United  States, 
the  sheriff  may  levy  upon  the  sum  remaining  unpaid  upon  a  sub- 
scription to  the  capital  stock  of  the  corporation,  made  by  a  person 
within  the  county;  or  upon  one  or  more  shares  of  stock  therein, 
held  by  such  a  person,  or  transferred  by  him,  for  the  purpose  of 
avoiding  payment  thereof.  (Code  of  Civil  Procedure,  §  646.) 

§  78.  lievy  upon  shares  of  stock  and  profits.  The  rights  or  shares 
which  the  defendant  has  in  stock  of  an  association  or  corpora- 
tion, or  in  a  bond  negotiable  or  otherwise,  together  with  the  inter- 
est and  profits  thereon,  may  be  levied  upon  under  an  order  of 
atiaehment;  and  the  sheriff's  certificate  of  the  sale  thereof  entitles 


47* 


COKSOLIDATED  LaW« 


S79 


the  purdiLasear  to  the  game  rightB  and  priTikges,  with  respect  there- 
to which  the  defendant  had,  when  they  were  bo  attached.  (Code 
of  Civil  Procedure,  §  647, ) 

§  4.  Siieh  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  4t),  to  read  as  follows : 

ARTICLE  J^D 

PERISHABLE   GOODS 

SecUoTi  79,  Sale  of  periskable  goods. 

§  79.  Sale  of  penthable  goods.  Upon  the  application  of  a  party, 
€jn  ord^r  may  he  made  for  the  sale,  by  any  person  or  persons 
Tumied  in  the  order,  <md  in  su^ch  manner  and  on  such  tenns  as 
Tnay  be  directed,  of  any  goods,  iv^ares  or  merolumdise,  or  any  prop- 
erty attached  other  than  a  vessel,  which  moAf  be  of  a  perishable 
nature  or  likely  to  injure  from  keeping  or  which  for  any  other 
just  and  sufficient  reason  it  may  be  desirable  to  have  sold  at 
once.     (Code  of  Civil  Procedure,  §  656,  rewritten.) 

§  5.  This  act  shall  take  effect  July  first^  nineteen  hundred  and 
twenty. 


PRISON  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  l^i&- 
lation  of  1918,  assigned  to  the  Prison  Law.) 
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AN  ACT  to  amend  the  prison  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Chapter  forty-seven  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "  An  Act  relating  to  prisons,  constituting  chap- 
ter forty-three  of  the  consolidated  laws  "  is  hereby  amended  by 
adding  to  article  two  thereof  the  following  new  sections,  to  read 
as  follows: 

§  22.  Access  to  prisoner  for  senriee  of  papers.  Subject  to  reason-  §§  22-24 
able  regulations,  which  the  sheriff  may  establish  for  that  purpose, 
a  sheriff,  jailer,  or  other  officer,  who  has  the  custody  of  b,  civil 
prisoner,  must  permit  such  access  to  him  as  is  necessary  for  the 
personal  service  of  a  paper  in  an  action  or  special  proceeding,  to 
which  the  prisoner  is  a  party,  and  which  must  be  personally 
served.  (Code  of  Civil  Procedure,  §§  132,  3347,  subd.  1.) 

§  23.  Care  by  sheriff  of  XTnited  States  prisoner.  A  sheriff  must 
receive  into  his  jail  and  keep  a  civil  prisoner,  committed  to  the 
same,  by  virtue  of  civil  process  issued  by  a  court  of  record,  insti- 
tuted under  the  authority  of  the  United  States,  until  he  is  dis- 
charged by  the  due  course  of  the  laws  of  the  United  States,  in  the 
same  manner  as  if  he  was  committed  by  virtue  of  a  mandate  in 
a  civil  action,  issued  from  a  court  of  the  state.  The  sheriff  may 
receive,  to  his  own  use,  the  money  payable  by  the  United  States 
for  the  use  of  the  jail.  A  sheriff  or  jailer  to  whose  jail  a  civil 
prisoner  is  committed,  as  prescribed  [in  the  last  section],  herein 
is  answerable  for  his  safe  keeping,  in  the  courts  of  the  United 
States,  according  to  the  laws  thereof.  (Code  of  Civil  Procedure, 
§§  133,  134,  3347,  subd.  1.) 

§  24.  Conveyance  of  prisoner  after  arrest.     A  sheriff  or  other 

officer,  who  has  lawfully  arrested  a  civil  prisoner,  may  convey 

his  prisoner  through  one  or  more  other  counties,  in  the  ordinary 

route  of  travel,  from  the  place  where  the  prisoner  was  arrested,  to 

the  place  where  he  is  to  be  delivered  or  confined.  (Code  of  Civil 

Procedure,  §  118.) 

[475] 
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8§  25-26  §  25.  Care  and  support  of  civil  prisoner.    A  person  arrested,  by 

virtue  of  an  order  of  arrest,  in  an  action  or  special  proceeding 
brought  in  a  court  of  record;  or  of  an  execution  issued  upon  a 
judgment  rendered  in  a  court  of  record;  or  surrendered  in  exon- 
eration of  his  bail ;  must  be  safely  kept  in  custody,  in  the  manner 
prescribed  by  law,  and,  except  as  otherwise  prescribed  in  the 
next  section,  and  in  subdivision  19  of  section  240  of  the  countv 
law,  at  hi*  own  expense,  until  he  satisfies  the  judgment  rendereil 
•  against  him,  or  is  discharged  according  to  law.  (Code  of  Civil 
Procedure,  §  110.) 

§  26.  leniL  nf  inqanaonmeai.  !N^o  person  shall  be  imprisoned 
within  the  prison  \v9i\h  of  any  jail  for  a  longer  period  than  three 
months  under  an  eHeeution  or  any  other  mandate  against  the  per- 
son to  enforce  the  recovery  of  a  sum  of  money  less  thaoa  five  hun- 
dred dollars  in  .amount  or  under  a  conGonitment  upon  a  &sie  for 
contem.pt  of  court  in  the  nonpayment  of  alimony  or  counsel  fees 
in  a  divorce  case  vwhere  the  amount  so  to  be  paid  is  less 
than  the  sum  of  five  hundred  dollars",  and  where  the  amount  in 
either  of  said  cases  is  five  hundred  dollars  or  over,  such  imprison- 
ment shall  not  contiuue  for  a  longer  period  than  six  months.  It 
shall  be  the  dutA*  of  the  sheriff  in  whose  custodv  anv  such  person 
is  held  to  discharge  such  person  at  the  expiration  of  said  re8])ec- 
tive  periods  without  any  formal  application  being  made  therefor. 
No  person  shall  be  imprisoned  within  the  jail  libefties  of  any  jail 
for  a  longer  period  than  six  months  upon  any  execution  or  other 
mandate  against  the  person  and  no  action  shall  be  commenced 
against  the  sheriff  upon  a  bond  given  for  the  jail  liberties  by  such 
person  to  secure  the  benefit  of  such  liberties,  as  provided  in 
articles  [fourth  and  fifth  of  this  title]  13  and  ISA  of  this  chapter^ 
for  an  escaj)e  made  after  the  expiration  of  six  months'  imprison- 
ment as  aforesaid.  Xotwithstanding  such  a  discharge  in  either  of 
the  above  cases,  the  judgment  creditor  in  the  execution,  or  the  per- 
son at  whose  instance  the  said  mandate  was  issued,  has  the  same 
remedy  against  the  property  of  the  })erson  imprisoned  which  he 
had  before  such  execution  or  mandate  was  issued ;  but  the  prisoner 
shall  not  be  again  imprisoned  upon  a  like  proeess  issued  in  the 
same  action  or  arrested  in  any  action  upon  any  judgment  itnder 
whic^  the  same  may  have  been  granted.  Except  in  a  case  hereinbe- 
fore specified  nothing  in  this  section  shall  effect  a  oommiitment  for 
contempt  of  court.     (Code  of  CHvil  Procedure,  §  111.) 


Pftisoif  Law  47T 

•\ 
§  2.  Such  chapter  is  hereby  amended  by  adding  to  article  thir-   S§  361 

teen  the  following  new  sections,  to  read  as  follows:  ' 

§  361.  GoafijttUtteiit  of  eivil  priaonMr.  A  civU  prisoner,  com- 
mitted  to  jail  iifMiii  process  for  contempt,  or  committed  for  mis- 
conduct in  a  ease  prescribed  by  law,  must  be  actually  confined 
and  detained  within  the  jail,  imtil  he  is  discharged  by  the  due 
course  of  law,  or  is  removed  to  another  jail  or  place  of  confine- 
ment, in  a  case  prescribed  by  law.  A  sheriff  or  keeper  of  a  jail,, 
who  snffers  such  a  prisoner  to  go  or  be  at  large  out  of  his  jail; 
except  by  virtue  of  a  writ  of  habeas  corpus,  or  by  the  special 
ilireetion  of  die  court  committing  him,  or  in  a>  case  specially  pre* 
scribed  by  law;  is  liable  to  the  party  aggrieved,  for  his  damages 
sustained  thereby|[,  and  is  guilty  of  a  misdemeanor]^.  If  the 
committment  was  for  the  ncm-payment  of  a- sum  o£  money,  the 
amount  thereof,  with  interest,  is  the  measure  of  damages.  (Code 
of  Civil  Procedure,  §  157.) 

§  362.  Jail  liberties.  A  person  in  the  custody  of  a  sheriff,  by 
virtue  of  an  order  of  arrest ;  or  of  an  execution  in  a  civil  action ; 
or  in  consequence  of  a  surrender  in  exoneration  of  his  bail;  i» 
entitled  to  be  admitted  to  the  liberties  of  the  jail,,  upon  delivering 
to  the  sheriff  an  approved  undertaking  as  prescribed  in  [the 
next  section.3  section  '361^  of  this  ch-apter.  (Code  of  Civil  Pro- 
<'edure,  §  149.) 

§  363.  Jail  fiberties  where  new  jail  designated.  If  a  civil  or 
criminal  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of 
the  county,  for  which  a  designation  is  made  pursuant  to  section 
351  of  [the  Prison  Law],  thi^  chapter,  he  must,  notwithstanding, 
remain  within  those  liberties:  but  he  mav  be  removed  l>v  the 
sheriff,  to  whom  he  has  given  bond  for  the  liberties,  to  the  jail  or 
other  place  so  designated,  and  confined  therein,  in  a  case  where 
the  sheriff  might  confine  him  in  the  jail  of  his  own  county.  (Code 
of  Civil  Procedure,  §§  138,  3347,  subd.  1.) 

§  364.  ITndertaking  fbr  jail  liberticB.  The  undertaking  must  be 
executed  by  the  prisoner,  and  one  or  more  sufficient  sureties,  resi- 
dents, and  householders  or  freeholders  of  the  count}',  in  a  penalty 
at  least  twice  the  sum,  in  which  the  sheriff  was  required  to  hold 
the  defendant  to  bail,  if  he  is  in  custody  imder  an  onder  of  arrest, 


478  Consolidated  Laws 

8  S(5  or  has  been  surrendered  in  exoneration  of  his  bail,  before  judg- 

ment ;  or  directed  to  be  collected  by  the  execution,  if  he  is  in  cus- 
tody under  an  execution;  or  remaining  uncollected  upon  a  judg- 
ment against  him,  if  he  has  been  surrendered  after  judgment; 
conditioned,  that 'the  person  so  in  custody  shall  remain  a  prisoner^ 
and  shall  not,  at  any  time,  or  in  any  manner,  escape  or  go  with- 
out the  liberties  of  the  jail,  until  discharged  by  due  course  of 
law.  Upon  the  giving  and  the  approval  by  the  court  or  a  judge 
thereof,  or  a  county  judge,  of  such  an  undertaking,  the  prisoner 
shall  be  released  from  the  custodv  of  the  sheriff  and  the  sheriff^ 
shall  thereupon  be  exonerated  from  liability.  But  after  the 
allowance  of  the  undertaking  as  hereinafter  prescribed,  the  same 
must  be  delivered  by  the  clerk,  on  request,  to  the  party  at  whose 
instance  the  prisoner  was  in  custody.  Within  two  days  after  the 
approval  by  the  court,  judge,  or  county  judge,  the  undertaking 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  delivered 
to  the  party  at  whose  instance  the  prisoner  was  in  custody,  or 
to  his  attorney,  who  shall  within  three  days  thereafter  serve  upon 
the  surety  or  sureties,  or  the  attorney  for  the  prisoner,  a  notice 
that  he  does  not  accept  him,  or  them,  as  bail;  otherwise  he  is 
deemed  to  have  accepted  them.  Within  three  days  after  the  receipt 
of  such  notice  the  surety  or  sureties,  or  the  attorney  for  the  pris- 
oner, may  serve  upon  the  party,  or  attorney  for  the  party,  at 
whose  instance  the  prisoner  was  in  custody,  notice  of  justification 
of  the  same  or  ot^er  bail  before  the  court  or  a  judge  thereof,  or  a 
county  judge,  at  a  specified  time  and  place;  the  time  to  be  not 
less  than  five  days  nor  more  than  ten  days  thereafter,  and  the 
place  to  be  within  the  county  where  one  of  the  bail  resides  or 
where  the  defendant  was  arrested.  Except  as  otherwise  expressly 
prescribed  [in  this  article],  the  provisions  of  the  civil  practice 
rules  regulating  the  substitution  of  new  sureties  or  a  new  undt^r- 
taking,  and  the  examination  and  qualification  of  the  new  sureties, 
and  the  allowance  of  the  undertaking  after  justification,  [contained 
in  Article  third  of  the  title  first  of  chapter  seventh  of  this  act,] 
shall  govern.  If  the  bail  shall  not  be  allowed,  the  court,  judge 
or  county  judge  shall  remand  the  prisoner  to  the  custody  of  the 
sheriff.  This  section  applies  to  a  civil  prisoner  onJy.  (Code  of 
Civil  Procedure  §§  150,  3347,  subd,  1.) 

§  365.  Becommittal  of  prisoner  for  surety's  insofflciency.     An 

undertaking  £so  taken]  of  a  civil  prisoner  for  jail  liberties   is 
held  for  the  iiuleinnity  of  the  party  at  whose  instance  the  prisono?^ 
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executing  it  is  confined.  If  the  party  at  whose  instance  the  §8  866-56>4 
prisoner  is  in  custody  discovers  that  a  surety  therein  is  insuffi- 
cient,  he  may,  upon  proof  of  the  fact,  by  affidavit  or  otherwise, 
apply  to  the  court  or  to  a  judge  thereof,  on  whose  process  or 
mandate  such  prisoner  is  in  custody,  or  to  the  county  judge  of 
the  county  where  such  prisoner  is  confined,  and  the  court,  or  a 
judge  thereof,  or  such  county  judge,  may  make  an  order  com- 
mitting such  prisoner  to  close  confinement  in  the  jail  imtil 
another  undertaking  with  good  and  sufficient  sureties  is  offered. 
(Code  of  Civil  Procedure,  §§  151,  152,  3347,  subd.  1.) 

§  366.  Surrender  of  prisoner  by  surety.  One  or  more  of  the 
sureties,  in  an  undertaking  given  for  the  liberties  of  a  jail,  bij 
a  civil  prisoner  J  jnsiy  surrender  the  principal,  at  any  time  before 
judgment  is  rendered  against  them  in  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability 
incurred  before  making  the  surrender.  The  surrender  must  be 
made  as  follows:  The  surety  or  sureties  making  it  must  take 
the  principal  to  the  keeper  of  the  jail,  who  must,  upon  his  or 
their  vsrritten  requisition  to  that  effect,  take  the  principal  into 
his  custody,  and  indorse  upon  the  undertaking  given  for  the  liber- 
ties, an  acknowledgment  of  the  surrender;  and  also,  if  required, 
give  the  surety  or  sureties  a  certificate,  acknowledging  the  sur- 
render.    (Code  of  Civil  Procedure,  §§  153,  154,  3347,  subd.  1.) 

§  367.  liberties  of  the  jail  where  designation  of  another  jail 
made.  If  a  person,  who  is  arrested,  for  a  civil  or  criviinal  offense, 
before  or  after  the  designation  of  another  jail  or  place  of  confine- 
merit,  by  the  sheriff  of  the  county  for  which  the  designation  is 
made,  becomes  entitled,  after  the  designation,  and  before  his 
removal,  to  the  liberties  of  the  jail,  he  must  be  admitted  to  the 
liberties  of  the  jail  of  that  county,  as  if  the  designation  had  not 
been  made;  but  he  may  be  removed  by  the  sheriff  to  the  jail,  or 
other  place,  so  designated,  and  confined  therein,  in  a  case  where 
the  sheriff  might  confine  him  in  the  jail  of  his  own  county.  (Code 
of  Civil  Procedure,  §§  139,  3347,  subd.  1.) 

§  368.  J^ail  liberties  where  prisoner  is  transferred  to  another  jail. 
If  a  person  arrested  for  a  civil  or  criminal  offense  confined  in 
or  removed  to  the  jail  of  a  contiguous  county,  designated  as  pre- 
scribed in  article  13  of  [the  Prison  Law]  this  chapter,  becomes 
entitled  to  the  liberties  of  the  jail,  the  sheriff  of  that  county  must 
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$i8S0^-M9e  admit  kim  to  the  jail  liberties,  as  if  he  had  been  originally 

arrested  by  that  sheriff,  on  a  mandate  directed  to  him.  (Co4e  of 
Civil  Prooedmre,  §§  140,  3347,  subd.  1.) 

§  369.  EcTOcation  of  designation  of  jail.  When,  a  jail  is  erected 
for  the  county,  for  whose  use  the  designation  pursuant  to  section 
351  of  f[the  Prison  Law]  this  chapter  was  made,  or  its  jail  is 
rendered  fit  and  safe  for  the  confinement  of  civil  or  criminal  pris- 
oners, or  liie  reason  for  the  designation  of  another  jail  or  place  has 
otherwise  ceased  to  be  operative,  the  designation  must  be  revoked, 
.  as  prescribed  in  this  article  and  section  352  of  f  the  Prison  Law] 
this  chapter.     (Code  of  Civil  Procedure,  §§  141,  3347,  subd.  1.) 

§  369  a.  Exeeutioat  of  revocation  of  aaothtr  jail.  The  cormsity 
derk  laust  immediatdy  serve  a  copy  of  tine  levocation,  d«ly  cer- 
tified by  him  under  his  official  seal,  upon  the  sheriff  ef  the  same 
county;  who  must  rexnove  the  civil  or  crimincd  prisoDers  belongs 
izig  to  his  custody,  and  confined  without  hie  comity,  to  his  proper 
jail.  If  a  prisoner  has  been  admitted  to  ^e  jail  liberties  in 
the  other  county^  he  nmst  also  be  removed ;  and  ke  is  entitled  to 
the  liberties  of  the  jail  of  the  caunty,  to  which  ke  is  removed, 
without  a  new  bond,  as  if  he  had  been  originally  admittBd  to  the 
jail  liberties  in  that  county;  and  the  bond  given  by  him  applies 
accordingly  to  those  liberties.  (Code  of  Civil  PToocdnre,  §§  142, 
3347,  gubd.  1.) 

§  369b.  What  constitutes  an  escape.  The  going  at  lai^e,  within 
the  liberties  of  the  jail  in  which  he  is  in  custody,  of  a  civil  pris- 
oner who  has  executed  such  an  undertaking,  or  of  a  prisoner  who 
would  be  entitled  to  the  liberties  upon  executing  such  an  under- 
taking, is  not  an  escape.  But  the  going  at  large,  beyomd  the 
liberties,  by  a  prisoner,  without  the  assent  of  the  party  at  whose 
instance  he  is  in  custody,  is  an  escape;  and  the  sheriff  in  whose 
custody  he  was,  or  his  sureties,  has  the  same  authority  to  pur- 
sue and  retake  him,  as  if  he  had  escaped  from  the  jail.  Such  an 
escape  forfeits  the  undertaking  for  the  liberties,  if  any;  subject 
to  the  provisions  of  [the  next]  article  13a  of  this  [title] 
chapter.     (Code  of  Civil  Procedure,  §.§  155,  3347,  subd.  1.) 

§  369c.  Sheriyg  liability  tor  ewmpc.  Where  a  civil  prisoner, 
in  a  sheriff's  custody,  goes  or  is  at  large  beyond  the  Hbertieg  of 
the  jail,  without  the  assent  of  the  party  at  whose  instance  he  is 
in  custody,  the  sheriff  is  answerable  therefor  until  an  undertaking^ 
provided  for  in  section  [150]  86Jf  of  this  [article]  chapter  has 
lx5en  given  and  approved,  as  follows: 
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1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of   §§3SM--399e 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 

bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent  of  the 
damages  sustained  by  the  plaintiff  ; 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  man- 
date, or  in  consequence  of  a  surrender  in  exoneration  of  his  bail, 
after  judgment,  the  sheriff  is  answerable  for  the  debt,  dam- 
ages, or  sum  of  money,  for  which  the  prisoner  was  committed; 

3.  Upon  the  giving  and  approval  of  the  undertaking  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the  sheriff.  (Code  of  Civil  Procedure,  §§  158,  3347, 
subd.  1.) 

§  369d.  Defeine  hy  stteriff  in  action  for  eacape.  In  an  action 
against  a  sheriff  or  other  officer,  for  the  escape  of  a  civil  prisoner, 
it  is  a  defense,  that  the  escape  was  without  the  assent  of  the 
defendant,  and  that  at  the  conunencement  of  the  action,  he  had 
the  prisoner  within  the  liberties,  either  by  his  voluntary  return 
or  by  recapture,  or  that  an  undertaking  required  to  be  given  by 
sections  [149]  862  and  [150]  36^  of  this  [act]  chapter,  was 
given  and  approved.  (Code  of  Civil  Procedure,  §§  171,  3347, 
subd.  1.) 

§  3.  Such  chapter  is  hereby  amended  by  inserting  therein  a 
new  article  to  be  Article  13 A,  to  read  as  follows: 

ARTICLE  13-A. 

UNDERTAKiya  FOR  JAIL  LIBERTIES 

Section  369e,  Deferirse  in  a-ction  hy  sheriff  on  undertaking, 
S69f,  Effect  of  jndgment  against  sheriff. 
S69g,  Summary  jndgment  for  sheriff, 
S69h.  Stay  or  vacation  of  judgment, 
3691.    Jvdgment  as  evidence, 

369j.    Stibrogaiion  where  undertaking  is  forfeited, 
369k.  Effect  of  commencement  of  action  as  a  bar, 
3691.    Defense  to  action. 
S69m.  Stay  of  proceedings  against  sheriff. 

§  369e.  Defense  in  action  by  sheriff  on  undertaking.  In  an 
action  Iwought  on  an  undertaking  of  a  civil  prisoner  for  the  jail 
liberties,  it  is  a  defense,  that  the  prisoner  voluntarily  returned 
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§y369f-369i  to  the  liberties  of  the  jail  from  which  he  escaped,  or  was  recap- 
tured by,  or  surrendered  to  the  sheriff,  from  whose  custody  he 
escaped,  before  thcf3ommencemeiit  of  the  action.  The  defendants 
may  make  that  or  any  other  defense  to  the  action,  which  miglit 
be  made  by  the  sheriff,  to  an  action  against  him  for  the  escape. 
(Code  of  Civil  Procedure,  §§  160,  3347,  subd.  1.) 

§  369f.  Effect  of  judgment  against  sheriff.  But  if  judgment  has 
been  rendered  against  the  sheriff,  in  an  action,  brought  for  the 
escape  and  due  notice  of  the  pendency  of  the  action  was  given 
to  the  prisoner  and  his  sureties,  to  enable  them  to  defend  the 
same,  the  judgment  against  the  sheriff  is  conclusive  evidence  of 
his  right  to  recover  against  the  prisoner  and  his  sureties,  to  'whom 
the  notice  was  given,  as  to  any  matter  which  was  or  might  have 
been  controverted,  in  the  action  against  the  sheriff.  (Code  of 
Civil  Procedure,  §  161.) 

§  369g.  Summary  judgment  for  sheriff.  In  an  action  brought  by 
a  sheriff  on  an  undertaking  of  a  civil  prisoner  for  the  jail  liber- 
ties, if  it  appears  to  the  court,  upon  a  motion  made  in  behalf  of 
the  sheriff,  that  judgment  has  been  rendered  against  him,  for  the 
escape  of  the  prisoner,  and  that  due  notice  of  the  pendency  of  the 
action  against  him,  was  given  to  the  prisoner  and  his  sureties, 
to  enable  them  to  defend  the  same,  the  court  must  order  a  sum- 
mary judgment  for  the  plaintiff;  and  judgment  must  be  entered 
accordingly^  with  costs.  But  to  entitle  a  sheriff  to  move  for  such 
a  judgment,  he  must  have  served  a  copy  of  his  complaint,  ami 
given  twenty  days'  notice  of  the  motion.  (Code  of  Civil  Proce- 
dure, §§  162,  163.) 

§  369h.  Stay  or  vacation  of  judgment.  If  it  appears,  on  the 
hearing  of  the  motion,  that  the  defendants  have  a  meritorious 
defense,  which  was  not  controverted  in  the  action  against  the 
sheriff  and  which  by  law  could  not  have  been  so  controverted,  the 
court  may  stay  proceedings  on  the  judgment,  with  such  limita- 
tions and  upon  such  terms,  as  it  deems  just,  until  a  trial  in  the 
action;  but  the  judgment  must  stand  as  a  security  for  the  sheriff. 
If  the  defense  is  established,  the  court  must  vacate  the  judgment, 
and  render  judgment  for  the  defendant.  (Code  of  Civil  Pro- 
cedure, §  164.) 

§  369i.  Judgment  as  evidence.  In  an  action  brought  by  a 
sheriff  on  an  undertaking  of  a  civil  prisoner  for  the  jail  liberties. 
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a  judgment  against  him  for  the  escape  of  the  prisoner,  is  evi-   §§369j-369i 
denee  of  the  damages  sustained  by  him,  as  if  it  had  been  collected ; 
and  he  may  recover  his  reasonable  attorney's  and  counsel  fees, 
and  other  expenses  in  defending  the  action  against  him,  as  part 
of  his  damages,     (Code  of  Civil  Procedure,  §  165.) 

§  369j.  Subrogation  where  undertaking  is  forfeited.  If  an 
undertaking  of  a  civil  prisoner  for  the  jail  liberties  is  forfeited 
before  the  same  is  duly  allowed,  the  party  at  whose  instance  the 
prisoner  was  confined,  or,  in  case  of  his  death,  his  executor,  or 
administrator,  may  elect  to  bring  an  action  on  the  imdertaking. 
The  person  so  electing  may  maintain  an  action  on  the  imdertaking, 
where  an  action  might  have  been  heretofore  maintained  by  the 
sheriff,  and  he  may  recover  the  same  damages  for  the  breach  of 
the  condition,  which  he  might  heretofore  have  recovered  in  an 
action  against  the  sheriff  for  the  escape.  (Code  of  Civil  Procedure, 
§§  166,  167.) 

§  369k.  Effect  of  commencement  of  action  as  a  bar.  The  com- 
mencement of  such  an  action  shall  be  deemed  an  election  and  is  a 
bar  to  an  action,  by  or  on  behalf  of  such  person,  against  the  sheriff 
or  other  officer  accepting  such  an  undertaking,  for  an  escape  by 
the  prisoner  executing  the  imdertaking,  amounting  to  a  breach  of 
the  conditions  thereof,  unless  the  escape  was  with  the  assent  of 
the  sheriff  or  other  officer.     (Code  of  Civil  Procedure,  §  168.) 

§  3691.  Defense  to  action.  In  an  action  brought  as  provided 
for  in  the  last  tiuo  [three]  sections,  the  defendant  may  make  any 
defense,  which  he  might  heretofore  have  made,  if  the  action  was 
brought  by  the  sheriff.     (Code  of  Civil  Procedure,  §  169.) 

§  369m.  Stay  of  proceedings  against  sheriff.  If  the  person  so 
entitled  to  bring  an  action  on  the  undertaking  for  the  jail  liberties, 
in  lieu  of  making  such  election,  brings  an  action  against  the  sheriff 
for  the  escape,  the  court  may,  except  where  the  escape  was  made 
with  the  sheriff's  assent,  stay  proceedings  upon  a  judgment  recov- 
ered against  the  sheriff,  with  such  limitations  and  upon  such 
terms  as  it  deems  just,  until  he  has  had  a  reasonable  time  to 
prosecute  the  undertaking,  and  collect  a  judgment  recovered 
thereon.     (Code  of  Civil  Procedure,  §  170.) 

§  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 


PUBLIC  LANDS  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Public  Lands  Law.) 
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AX  ACT  to  amend  the  public  lands  law  in  relation  to  escheated 

lands  and  letters  patent. 

The  People  of  the  State  of  Xev:  York,  represented  in  Senate 
and  Assemhly,  do  enact  as  follows: 

Section  1.  Chapter  fifty  of  the  laws  of  nineteen  hundred  and 
nine  entitled  "An  act  relating,  to  the  public  lands,  constituting 
chapter  forty-six  of  the  consolidated  laws"  is  hereby  amended 
bv  adding  to  article  two  thereof  the  following  new  section  to 
read  as  follows: 

§  19a.  Payment  of  incumbrances  on  land  in  which  state  is  inter-   g  jg^ 

wted.    The  commissioners  of  the  land  ofiice,  whenever  they  deem 

it  for  the  best  interests  of  the  state,  may  order  the  treasurer  on 
the  warrant  of  the  comptroller  to  pay  off  and  cancel  any  mortgage, 
tax,  or  other  encumbrance,  or  any  amount  due  thereon,  or  to 
acquire  any  undivided  interest,  adverse  to  the  state,  existing  on 
any  lands  belonging  to  the  state,  or  in  which  the  state  has  an 
interest  other  than  the  lien  of  a  tax  under  article  ten  of  the  tax 
law,  to  perfect  in  the  state  a  title  to  any  such  lands  or  to  protect 
the  state's  interest  therein.  In  all  such  actions  w^herein  the  com- 
missioners of  the  land  office  are  so  empowered  the  plaintiff  shall 
not  be  entitled  to  costs  if  the  people  of  the  state  are  made  a  party 
defendant,  unless  the  commissioners  of  the  land  office,  after  a  full 
presentation  of  the  facts  to  them  shall  have  determined  before 
the  action  of  partition  or  foreclosure  is  brought  against  the  state 
that  the  interests  of  the  state  did  not  warrant  their  making  an 
order  for  the  payment  or  cancellation  of  said  mortgage,  lien  or 
^licumbrance,  or  any  amount  due  thereon,  or  for  the  acquisition 
<»f  any  outstanding  undivided  interest  adverse  to  the  state,  or 
unless  the  commissioners  of  the  land  office  shall  have  failed  to 
make  such  determination  within  three  months  after  such  full 
presentation  of  facts  shall  have  been  made  to  them  by  a  verified 
statement  in  writing,  and  filed  with  the  secretars^  of  said  com- 
missioners at  his  office  in  the  city  of  Albany,  nor  unless  a  certified 
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§§  70-71        copy  of  the  commissioners'  report  of  partition,  and  of  the  referee's 

or  sheriff's  report  of  sale,  in  case  of  a  sale,  filed  in  the  action  shall 
iave  first  been  duly  served  upon  the  attorney-general ;  and  in  no 
such  case  wherein  the  people  are  made  a  party  defendant  because 
of  an  interest  other  than  the  lien  of  a  tax  under  article  ten  of  the 
tax  law,  shall  any  additional  allowance  [under  section  thirty-two 
hundred  and  fifty-two  or  thirty-two  hundred  and  fifty-three  of 
this  act  J  be  made  to  the  plaintiff.  (Code  of  Civil  Procedure, 
§§  1594,  pt,  1627,  pt,  as  amended,  L.  1917,  ch.  685,  773  and 
774.) 

§  2.  This  title  of  article  five  of  such  chapter  is  hereby  amended 
to  read  as  follows : 

Release  of  EixJbeated  Lands. 

§  3.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new- 
article  to  be  Article  5 A  to  read  as  follows : 

ARTICLE  5  A 

RECOVERY  OF   ESCHEATED   OR  FORFEITED   LASDS 

Section  70,  Action  to  recover  real  property  escheated  or  forfeited^ 

71.  Notice  of  action, 

72.  Effect  of  judgment  against  imhnown  claimants. 

73.  Report  on  real  property  recovered. 

§  70.  Action  to  recover  real  property  escheated  or  forfeited. 
Whenever  the  attorney  general  has  good  reason  to  believe  that 
the  title  to,  or  right  of  possession  of,  any  real  property  has  vested 
in  the  people  of  the  state  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  must  commence  an  action  [of  ejectment  J  to 
recover  the  property.       (Code  of  Civil  Procedure,  §  1977.) 

§  71.  Notice  of  action.  The  attorney  general  must  cause  a 
notice,  specifying  the  names  of  the  parties  and  the  object  of  the 
action,  and  containing  a  brief  description  of  the  property  affected 
thereby,  to  be  published  in  the  state  paper  [newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  publishedj,  in 
a  newspaper  published  in  the  city  of  New  York,  and  in  a  news- 
paper published  in  each  coimty  in  which  any  part  of  the  prop- 
erty' is  situated,  at  least  once  in  each  week,  for  twelve  successive 
weeks,  before  an  issue  of  fact,  joined  in  the  action,  is  brought  to 
trial;  or  where  judgment  is  rendered  therein   in  favor  of  the 
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plaintiff,  otherwise  than  upoa  the  trial  of  an  issue  of  fact,  before   §§  72-74 
ffinalj  judgment  is  rendered.      (Code  of  Civil  Procedure,   § 

1978.) 

§  72.  Effect  of  judgment  against  unknown  claimants.  Where, 
in  an  action  [of  ejectment,J  to  recover  property  alleged  to  be 
escheated,  brought  as  prescribed  in  the  last  section,  [final J  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recovered  thereby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the 
land  office,  the  judgment  is  conclusive  upon  the  title  of  that  prop- 
erty, as  against  all  persons,  except  those  who  commence  an  action 
£af  ejectment]  for  the  recovery  thereof,  or  of  a  part  thereof, 
within  five  years  after  the  [final J  judgment  was  rendered  in 
the  action  in  favor  of  the  people,  and  the  judgment  roll  was  filed 
thereupon.  But  section  [375  of  this  actj.  12  of  the  statute  of 
Umiiutioiis  law  applies  to  such  an  action.  (Code  of  Civil  Pro- 
cedure, §  1980.) 

§  73.  Report  on  real  property  recovered.  The  attorney  general 
must,  from  time  to  time,  make  a  report  to  the  commissioners  of 
the  land  office,  of  all  the  real  property  recovered  by  the  people,  in 
any  action,  [brought  pursuant  to  this  article.]  (Code  of  Civil 
Procedure,  §  1981.) 

§  3.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  5B  to  read  as  follows: 

ARTICLE  5B 

VACATION  OF  LETTERS  PATENT 

Section  7^.     Action  to  vacate  or  annul  letters  patent. 
Ha,  Action  triable  by  jury. 
Hb.  Judgment  roll  in  such  an  action. 
He.  Transcript  of  record. 

Hlfd.  Disposition  of  real  property  when  letters  patent 
vacated. 

§  74.  Action  to  vacate  or  annul  letters  patent.  The  attorney 
general  may  maintain  an  action  to  vacate  or  annul  letters  patent, 
granted  by  the  people  of  the  state,  in  either  of  the  following  cases : 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued; 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake ; 
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S§74a-74d         3.  Where  the  patentee,  or  those  claiming  under  him,  have  done 

or  omitted  an  act,  in  violation  of  the  terms  and  conditions  upon 
which  the  letters  patent  were  granted,  or  have,  by  any  other  means, 
forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney  general  has  good  reason  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  l^al  defense 
he  must  commence  such  an  action.  (Code  of  Civil  Procedure, 
§  1957.) 

§  74a.  Action  triable  by  jury.  An  action,  brought  as  prescribed 
in  this  article,  is  triable,  of  course  and  of  right,  by  a  jury[,  as  if 
it  was  an  action  specified  in  section  968  of  this  act,  and  without 
procuring  an  order,  as  prescribed  in  section  970  of  this  actj. 
(Code  of  Civil  Procedure,  §  1958.) 

§  74b.  Judgment  roll  in  such  an  action.  Where  [final J  a  judg- 
ment, vacating  or  annulling  letters  patent,  is  rendered  in  an 
action,  [brought  as  prescribed  in  the  last  section,]  the  attorney 
general  must  cause  a  copy  of  the  judgment  roll  to  be  forthwith 
filed  in  the  office  of  the  secretary  of  state;  who  must  make  an 
entry,  in  the  records  of  the  commissioners  of  the  land  office,  stating 
the  substance  and  effect  of  the  judgment,  and  the  time  when  the 
judgment  roll  was  filed.  [The  real  property,  granted  by  those 
letters  patent,  may  thereafter  be  disposed  of  by  the  commissioners 
of  the  land  office,  as  if  the  letters  patent  had  not  been  issued.J 
(Code  of  Civil  Procedure,  §  1959,  pt.) 

§  74c.  Transcript  of  record.  Inmiediately  after  making  the 
entry  prescribed  in  the  last  section,  the  secretary  of  state  must 
transmit  a  certified  transcript  thereof  to  the  clerk,  or  the  register, 
as  the  case  requires,  of  each  county,  in  which  the  real  property 
affected  by  the  judgment  is  situated.  The  clerk  or  register  must 
file  it;  and,  if  the  letters  patent  are  recorded  in  this  office,  he 
must  note  the  contents  of  the  transcript  in  the  margin  of  the 
record.     (Code  of  Civil  Procedure,  §  1960.) 

§  74d.  Disposition  of  real  property  when  letters  patent  vacated. 
The  real  property,  granted  by  [thosej  letters  patent,  vacated  or 
anmdled  in  an  action  may  thereafter  be  disposed  of  by  the  com- 
missioners of  the  land  office,  as  if  the  letters  patent  had  not  been 
issued.     (Code  of  Civil  Procedure,  §  1959,  pt.) 

§  4.  This  act  shall  take  effect  July  first,  nineteen  hundred  aiul 
twenty. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Public  Officers  Law.) 
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AN  ACT  to  amend  the  public  officers  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Chapter  fifty-one  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "An  act  in  relation  to  public  officers,  constituting 
chapter  forty-seven  of  the  consolidated  laws  "  is  hereby  amended 
by  inserting  in  artcle  four  of  the  following  new  sections  to  read 
as  follows: 

§  68a.  Fees  generally.  Each  provision  of  [this  act  J  law  §§  68ar-68c 
requiring  a  judge,  clerk,  or  other  officer  to  transmit  a  paper  to 
another  officer,  for  the  benefit  of  a  party,  is  to  be  construed  as 
requiring  the  transmission  only  at  the  request  of  the  person  so  to 
be  benefited,  and  upon  payment  by  him  of  the  fees  allowed  by 
law  for  the  paper  transmitted,  or  any  copy  or  certificate  con- 
nected therewith,  and  the  expenses  [specified  in  the  last  section.] 
allowed  hy  law.  (Code  of  Civil  Procedure,  §  3292.) 

§  68b.  Fees  for  certification  of  records.  Whenever  there  shall  be 
presented  to  any  public  officer  for  certification  or  exemplifica- 
tion, a  previously  prepared  legible  typewritten  or  printed  copy  of 
any  document,  paper,  book  or  record  in  such  officer's  custody,  the 
fees  in  such  case,  for  certification  or  exemplification,  shall  be  at  the 
rate  of  three  cents  for  each  folio;  but  the  minimum  total  charge 
for  certification  or  exemplification  in  all  cases  shall  be  twenty- 
five  cents.  This  [The  provisions  ofj  section[s  thirty-three  him- 
dred  and  one,  thirty-three  hundred  and  four,  thirty-three  hun- 
dred and  five-a,  subdivision  four,  of  section  thirtv-three  hundred 
and  seven  and  section  thirty-three  hundred  and  thirty-two  of  this 
chapter]  shall  not  apply  to  the  county  clerks  of  the  counties  of 
New  York,  Kings,  Bronx,  Queens  and  Richmond.  (Code  of  Civil 
Procedure,  §  3305-a  and  §  3332-a  added,  L.  1917,  ch.  67Y.) 

§  68a  Fee«  for  oath  and  acknowledgment.  Any  officer,  author- 
ized to  perform  the  services  specified  in  this  section,  and  to  receive 
fees  therefor,  is  entitled  to  the  following  fees: 
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§§  72-74  1.  For  administering  an  oath  or  affirmation,  and  certifying  the 

same  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  cents; 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  one  person,  twenty-five 
cents;  and  by  each  additional  person,  twelve  cents;  for  swearing 
each  witness  thereto,  six  cents.  (Code  of  Civil  Procedure,  § 
3298.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  to  article  four 
the  following  new  sections  to  read  as  follows : 

§  72.  Failure  to  make  return,  deliver  or  file  papers.     At  any 

time  after  the  day  when  it  is  the  duty  of  the  sheriff  or  other  officer, 
to  return,  deliver,  or  file  any  process,  or  other  paper,  by  the  pro- 
visions  of  law,  or  by  rules  of  the  court,  any  party  entitled  to  have 
such  act  done,  except  where  othericise  provided  by  laiv,  may  serve 
on  the  officer  a  notice  to  return,  deliver  or  file  such  process,  or 
other  paper,  as  the  case  may  be,  w^ithin  ten  days,  or  show  cause, 
at  a  special  term  to  be  desigimted  in  said  notice,  why  an  attach-* 
ment  should  not  issue  against  him.  (General  Rules  of  Practice, 
r.  C.) 

§  73.  Taking  possession  of  ofBlce  pursuant  to  judgment.  Where 
[finalj  judgment  is  rendered,  upon  the  right  and  in  favor  of 
[the J  a  person  [so J  alleged  in  the  complaint  to  be  entitled  to  the 
office  in  question,  he  luay,  after  taking  the  oath  of  office,  and  giv- 
ing an  official  bond,  as  ]irescribed  by  law,  take  upon  himself  the 
execution  of  the  office.  He  must,  immediatelv  thereafter,  demand 
of  the  defendant  in  the  action,  delivery  of  all  the  books  and  papers 
in  the  custody,  or  imder  the  control,  of  the  defendant,  belonging 
to  the  office  from  which  the  defendant  has  been  so  excluded.  (Code 
of  Civil  Procedure,  §  1951.) 

§  74.  Officers  authorized  to  administer  oath  or  affidavit.  An  oath 
or  affidavit,  required  or  authorized  by  law,  except  an  oath  to  a 
juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and  an  oath  or 
acknowledgment  required  by  law  to  be  taken  before  a  particular 
officer,  may  be  taken  before  a  judge,  clerk,  deputy  clerk,  or 
special  deputy  clerk,  of  a  court,  a  notary  public,  mayor,  justice 
of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this  state, 
or  police  justice  thereof,  surrogate,  special  county  judge,  special 
surrogate,  county  clerk,  deputy  county  clerk,  special  deputy 
county  clerk,  or  commissioner  of  deeds,  within  the  district   in 
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which  the  officer  is  authorized  to  act;  except  that  a  justice  of  the  §§  75-81 
peace  may  take  such  oath  or  affidavit  anywhere  in  the  county  con- 
taining  the  town  or  city  in  which  he  is  authorized  to  act;  and 
when  certified  by  the  officer,  to  have  been  taken  before  him,  may 
be  used  in  any  court,  or  before  any  officer  or  other  person.  (Code 
of  Civil  Procedure,  §  842.) 

§  75.  Oath  and  affidavit  by  board  or  committee.  WTiere  an  officer, 
person,  board,  or  committee,  has  been  heretofore,  or  is  hereafter 
authorized  by  law,  to  take  or  hear  testimony,  or  to  hear  or  receive 
an  affidavit,  or  to  take  a  deposition,  in  relation  to  a  matter,  con- 
cerning which  he  or  it  has  a  duty  to  perform,  the  officer  or  person, 
or  a  member  of  the  board  or  committee,  may  administer  an  oath, 
for  that  purpose.     (Code  of  Civil. Procedure,  §  843,  pt.) 

§  76.  Authority  of  board  or  committee  to  receive  affidavits. 
Where  an  officer,  person,  board,  or  committee,  to  whom  or  to 
which  application  is  made  to  do  an  act  in  an  official  capacity, 
requires  information  or  proof,  to  enable  him  or  it  to  decide  upon 
the  propriety  of  doing  the  act,  he  or  it  may  receive  an  affidavit  for 
that  purpose.    (Code  of  Civil  Procedure,  §  843,  pt.) 

§  77.  Oath  and  affidavit  without  state.  An  oath  or  affidavit 
required,  or  which  may  be  received,  in  an  action,  special  pro- 
ceeding, or  other  matter,  may  be  taken,  without  the  state,  except 
where  it  is  otherwise  specially  prescribed  by  law,  before  an  officer 
authorized  by  the  laws  of  the  state,  to  take  and  certify  the  acknowl- 
edgement and  proof  of  deeds,  to  be  recorded  in  the  state ;  and,  when 
certified  by  him  to  have  been  taken  before  him,  and  accompanied 
with  the  like  certificates,  as  to  his  official  character  and  the 
genuineness  of  his  signature,  as  are  required  to  entitle  a  deed 
acknowledged  before  him  to  be  recorded  within  the  state,  may  be 
used,  as  if  taken  and  certified  in  this  state,  by  an  officer  authorized 
by  law  to  take  and  certify  the  same.  (Code  of  Civil  Procedure, 
§844.)  ■ 

I  3.  The  title  of  article  five  of  such  chapter  is  hereby  amended 
to  read  as  follows : 

[Deliver}^  ofj  Public  books  and  Records. 

§  4.  Such  chapter  is  hereby  amended  by  adding  to  article  five  a 
new  section  to  read  as  follows: 

§  51.  Production  of  original  record  under  subpoena  duces  tecum. 
The  record  of  a  conveyance  of  real  property,  or  any  other  record 
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g  gj  or  document,  whereof  a  transcript  duly  certified  may  by  law  be 

read  in  evidence,  shall  not  be  removed,  by  virtue  of  a  subpoena 
duces  tecum,  from  the  office  in  which  it  is  kept,  except  temporarily, 
by  the  clerk  having  it  in  custody,  to  a  term  or  a  sitting  of  the 
court  of  which  he  is  clerk,  or  by  the  officer,  having  it  in  custody, 
to  a  term  or  sitting  of  a  court,  or  a  trial  before  a  referee,  held  in 
the  city  or  town  where  the  office  is  situated ;  but  the  records  kept 
by  the  register  of  the  county  of  New  York  and  the  register  of  the 
county  of  Kings  shall  not  be  removed  except  by  an  order  of  court 
made  as  in  this  section  provided.  Where  any  such  record  is 
required  at  any  other  place,  or  any  record  kept  by  the  register  of 
the  coimty  of  New  York  or  the  register  of  the  county  of  Kings, 
is  required  at  a  term  or  sitting  of  a  court  or  a  trial  before  a 
referee,  it  may  be  removed,  by  order  of  the  supreme  court,  or  a 
county  court,  made  in  court,  and  entered  in  the  minutes ;  specify- 
ing that  the  production  of  the  original  instead  of  the  transcript,  is 
necessary.     (Code  of  Civil  Procedure,  §  866.) 

§  5.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Ai-ticle  5 A  to  read  as  follows : 

ARTICLE  5A 

PROOEEDiyaS  BEFORE   PUBLIC   OFFICERS 

Section  S3,  Subpoena  hy  legislative  committee,  hoard  or  other 

person. 
8Jf.  Penality  for  disobedience  to  such  subpoena, 

85,  Imprisonment    of   recalcitrant    witness   under   suck 

subpoena. 

86,  Warrant  of  commitment, 

87,  Execution  of  warrant. 

§  83.  Subpoena  by  legislative  committee,  board  or  other  person. 
When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
board  or  committee,  or  a  committee  of  either  house  of  the  legis- 
lature, or  a  joint  committee  thereof,  duly  empowered  by  resolution 
or  act  to  sit  and  take  testimony  during  the  session  thereof,  or  after 
the  adjournment  thereof,  has  l>een  heretofore  or  is  hereafter 
expressly  authorized  by  law  to  hear,  try  or  determine  a  matter, 
or  to  do  any  other  act  in  an  official  capacity,  in  relation  to  which 
proof  may  be  taken,  or  the  attendance  of  a  person  as  a  witness 
may  be  required;  or  to  require  a  person  to  attend,  either  before 
.    him  or  it,  or  before  another  judge,  or  officer,  or  person  designated 
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in  a  commission  issued  by  a  court  of  another  state  or  country,    §§84-85 

to  give  testimony,   or  to  have  his  deposition  taken  or  to  be 

examined ;  a  subpoena  may  be  issued,  by  and  under  the  hand  of 

the  judge,  arbitrator,  referee,  or  other  person,  or  the  chairman 

or  a  majority  of  the  board  or  committee,  requiring  the  person  to 

attend;  and  also,  in  a  proper  case,  to  bring  with  him  a  book  or 

a  paper.    The  subpoena  must  be  served,  [as  prescribed  in  section 

852  of  this  act.  J  in  the  same  manner  as  a  sicbpoenu  issued  out  of  a 

court  of  record.    This  section  does  not  apply  to  a  matter  arising, 

or  an  act  to  be  done  in  an  action  in  a  court  of  record;  or  [The 

foregoing  sections  of  this  title  do  not  applyj  to  a  subpoena  issued 

by  a  justice  of  the  peace;  or  to  a  witness  subpoenaed  to  attend 

a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where  special 

provision  is  otherwise  made  by  law,  for  compelling  the  attendance 

of  a  witness.     (Code  of  Civil  Procedure,  §§  854,  859.) 

§  84.  Penalty  for  disobedience  to  such  subpoena.  A  person  who 
is  duly  subpoenaed,  as  prescribed  in  the  last  section,  must  obey 
the  subpoena.  If  he  fails  so  to  do,  without  a  reasonable  excuse, 
he  is  liable,  in  addition  to  any  other  punishment  which  may  be 
lawfully  inflicted  therefor,  for  the  damages  sustained  by  the 
person  aggrieved,  in  consequence  of  the  failure,  and  fifty  dollars 
in  addition  thereto,  to  be  recovered  [as  prescribed  in  section  853 
of  this  act.J  hy  action.  If  he  fails  to  attend  the  person  issuing 
the  subpoena,  if  he  is  a  judge  of  a  court  of  record  or  not  of  record, 
or  if  not,  then  any  judge  of  such  a  court,  upon  proof  by  affidavit 
of  the  failure  to  attend,  must  issue  a  warrant  to  the  sheriff  of 
the  county  commanding  him  to  apprehend  the  defaulting  witness, 
and  bring  him  before  the  officer,  person,  or  body,  before  whom 
•or  which  his  attendance  was  required.  (Code  of  Civil  Procedure, 
§  855.) 

§  85.  Imprisonment  of  recalcitrant  witness  under  such  subpoena. 
If  the  person  subpoenaed  and  attending  or  brought  as  pre?cribed 
in  the  last  section,  before  an  officer,  or  other  person  or  a  body, 
refuses  without  reasonable  cause  to  be  examined,  or  to  answer 
a  l^al  and  pertinent  question,  or  to  produce  a  book  or  paper 
which  he  was  directed  to  bring  by  the  terms  of  the  subpoena,  or 
to  subscribe  his  deposition  after  it  has  been  correctly  reduced  to 
writing,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
court  of  record,  or  not  of  record,  may  forthwith,  or  if  he  is  not, 
then  any  judge  of  such  court  may  upon  proof  by  affidavit  of  the 
facts  by  warrant  commit  the  offender  to  jail,  there  to  remain 
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§§  86-88       until  he  submits  to  do  the  act  which  he  was  so  required  to  do  or 

is   discharged,    according  to   law.      (Code  of   Civil   Procedure, 
§  856.) 

§  86.  Warrant  of  commitment.  A  warrant  of  commitment, 
issued  as  prescribed  in  the  last  section,  must  specify  particularly 
the  cause  of  the  commitment;  and,  if  the  witness  is  committed 
for  refusing  to  answer  a  question,  the  question  must  be  inserted 
in  the  warrant.     (Code  of  Civil  Procedure,  §  857.) 

§  87.  Execution  of  warrant.  A  warrant  to  apprehend  or  com- 
mit a  person,  [issued  as  prescribed  in  this  title,J  svhpoenaed  as  a 
witness^  must  be  directed  to  the  sheriff  of  the  county  where  the 
person  is,  and  must  be  executed  by  him,  in  the  same  manner,  as 
a  similar  mandate  issued,  by  a  court  of  record,  in  an  action. 
(Code  of  Civil  Procedure,  §^858.) 

§  6.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  5B  to  read  as  foUow^s: 

ARTICLE  5B 

PROCEEDIXOS   AOAIXST   PUBLIC   OFFICER 

Section  88.  Action  against  public  officer  by  attorney  general. 

89.  Action  upon  official  bond  or  undertaking. 

90.  Demand. 

91.  Applicant  may  sue  as  plaintiff. 

92.  Successive  actions. 

98.  Indorsement  upon  execution. 

94.  Defense  of  sureties  to  action  on  sheriff's  bond. 

95.  When  claimants  entitled  to  ratable  distrihuiion. 

96.  Receivers,    assignees    and    trustees    deemed    public 

officers. 

97.  Action  for  usurpation. 

98.  Action  for  damages  for  usurpation. 

99.  Action  to  determine  title  to  office. 

100.  Action  for  forfeiture  or  fine  by  district  attorney. 

101.  Action  for  failure  to  e^tecute  mandate. 

102.  Judgment  compelling  performance  of  duty. 

§  88.  Action  against  public  officer  by  attorney  general.  The 
attorney  general  may  maintain  an  action,  upon  his  own  informa- 
tion, or  the  complaint  of  a  private  person,  against  a  public  officer, 
civil  or  military,  who  has  done  or  suffered  an  act,  which  bv  law 
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works  a  forfeiture  of  his  office.    As  a  part  of  the  [final]  judg-   §S  80-92 
ment  the  court  may,  in  its  discretion,  also  award,  that  the  defend- 
ant,  or,  where  there  are  two  or  more  defendants,  that  one  or 
more  of  them,  pay  to  the  people  a  fine,  not  exceeding  twj^o  thousand 
dollars.     (Code  of  Civil  Procedure,  §§  1948,  pt,  1956,  pt.) 

§  89.  Action  upon  official  bond  or  undertaking.  Where  a  public 
officer  is  required  to  give  an  official  bond  or  undertaking  [to  the 
people  J,  and  special  provision  is  not  made  by  law  for  the  prose- 
cution of  the  bond  or  undertaking,  by  or  for  the  benefit  of  a  person 
who  has  sustained  by  his  default,  delinquency  or  misconduct,  an 
injury,  for  which  the  sureties  upon  the  bond  or  undertaking  are 
liable,  such  a  person  may  apply  for  leave  to  prosecute  [the  delin- 
quentsj  such  official  bond  or  undertaking.  Such  application  shall 
be  made  to  the  supreme  court  except  as  otherwise  provided  in 
this  article.  (Code  of  Civil  Procedure,  §§  1880,  pt.,  1886,  1887, 
1888,  1889.) 

§  90.  Demand.  Where  the  default,  bv  reason  of  which  an 
application  for  leave  to  prosecute  an  official  bond  is  made,  [as 
prescribed  in  this  article, J  consists  of  the  non-payment  of  money, 
and  special  provision  is  not  otherwise  made  by  law,  the  applicant 
must  prove  a  demand  of  the  money  from  the  officer,  or  that  a 
demand  cannot  be  made,  with  due  diligence.  But  such  proof  is 
not  necessary,  where  the  applicant  has  recovered  a  judgment 
against  the  officer.     (Code  of  Civil  Procedure,  §  1891.) 

§  91.  Applicant  may  sue  as  plaintiff.  [Upon  such  an  applica- 
tion, the  court  must  grant  an  order,  permitting  the  applicant  to 
maintain  an  action  upon  the  bond. J  The  action  [must  be 
brought,  in  the  court  which  granted  the  order,  by  the  appli- 
cant as  plaintiif;  and  it  J  may  be  maintained,  as  if  the  appli- 
cant [wasj  were  the  obligee  named  in  the  bond  or  undertaJc- 
ingj  except  as  otherwise  expressly  prescribed  in  this  article.  (Code 
of  Civil  Procedure,  §  1881,  pt.) 

§  92.  Successive  actions.  The  same,  or  any  other  applicant, 
may,  in  like  manner,  either  before  or  after  judgment  in  the  first 
action,  obtain  an  order,  permitting  him  to  maintain  another  action, 
in  the  same  court,  upon  the  same  bond  or  undertaking,  for  another 
default  or  misconduct.  Anv  number  of  such  orders  may  be  sue- 
cessivly  made;  and  neither  of  the  actions  authorized  thereby  is 
affected  by  the  pendency  of,  or  the  recovery  of  judgment  in,  any 
other,  except  as  otherwise  expressly  prescribed  in  this  article. 
(Code  of  Civil  Procedure,  §  1882.)  ^ 
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§§93-95  §  93.  Indorsement  upon  execution.  Where  an  execution  is  issued 

upon  a  judgment,  recovered  against  the  public  officer  [sheriffj 
and  any  of  his  sureties,  in  an  action,  brought  pursuant  to  this 
article  [the  last  four  sectionsj,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place 
out  of  the  property  of  the  jmblic  officer  [sheriff  J,  and,  if  sufficient 
property  [of  the  sheriff]  cannot  be  found,  then  to  collect  the 
deficiency  out  of  the  property  of  the  surety  or  sureties.  (Code 
of  Civif  Procedure,  §  1883.) 

§  94.  Defense  of  sureties  to  action  on  sheriflf's  bond.  It  is  a 
defense  by  a  surety,  against  whom  an  action  is  brought,  upon  [a 
sheriff's]  an  ofiicial  bond  or  undertaking  that  he,  or  any  other 
surety  or  sureties,  have  been  or  will  be  compelled,  for  want  of 
sufficient  property  of  the  [sheriff,]  puhlic  officer  to  pay,  upon  one 
or  more  judgments  recovered  against  him  or  them,  upon  the  same 
bond  or  undertaking  an  aggregate  amoimt,  exclusive  of  costs,  offi- 
cers' fees,  and  expenses,  equal  to  the  sum  for  which  the  defendant 
is  liable,  by  reason  of  the  bond  or  undertaking.  It  is  a  partial 
defense,  that  the  difference  between  the  aggregate  amount,  so  paid, 
or  to  be  paid,  and  the  sum  for  which  the  defendant  is  thus  liable, 
is  less  than  the  amount  of  the  plaintiff's  demand.  (Code  of  Civil 
Procedure,  §  1884.) 

§  95.  When  claimants  entitled  to  ratable  distribution.  If  the 
aggregate  amount  of  the  liabilities,  w^hich  might  be  recovered  by 
actions  upon  an  [the  sheriff's]  official  bond  or 'undertaking,  as 
prescribed  in  this  article,  exceeds  the  sum  for  w^hich  the  sureties 
are  liable,  the  court  must,  upon  the  application  of  a  person  who 
has  obtained  leave  to  prosecute  the  bond  or  undertaking,  made 
upon  notice  to  the  plaintiff's  attorney,  in  each  action  then  pending 
upon  siicli  [the  sheriff's  official]  bond  or  undertaking,  and  in 
each  uncollected  judgment  rec»overed  thereupon,  direct  and  pro- 
vide for  the  distribution  of  the  money,  collected  out  of  the  prop- 
erty of  the  sureties,  among  the  persons  in  favor  of  whom  the 
liabilities  have  accrued,  in  proportion  to  the  amount  which  each 
one  is  entitled  to  recover ;  to  be  ascertained  by  a  reference,  or  in 
such  other  manner  as  the  court  directs.  Por  the  purposes  of  the 
motion  an  order  may  be  made  by  a  judge,  forbidding  the  payment 
to  the  plaintiff  in  any  action,  of  the  sum  collected  or  to  be  col- 
lected by  virtue  of  a  judgment  therein.  But  this  section  does 
not  authorize  the  court  to  compel  a  plaintiff  to  refund  any  money. 
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collected  -and  received  by  him,  in  good  faith,  before  service  of   M  96-106 
notice  of  such  an  order.    (Code  of  Civil  Procedure,  §  1885.) 

§  96.  Keeervers,  assignees  and  trustees  deemed  public  ofBcers. 
A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  this  article  [the  last  section  but  one];  but 
where  he  was  appointed  by  or  pursuant  to  the  order  of  a  court, 
or  in  proceedings  in  aid  of  execution  a-gainst  property  [a  special 
proceeding  specified  in  title  twelfth  of  chapter  seventeenth  of  this 
actj,  the  application  for  leave  to  prosecute  his  official  bond  or 
undertaking  must  be  made  to  the  court  by  which,  or  pursuant  to 
whose  order,  he  was  appointed,  or  in  which  the  judgment  was 
rendered,  as  the  case  may  be.  [An  action,  brought  as  prescribed 
in  this  section,  must  be  brought  in  the  court  to  which  application 
is  made  for  leave  to  bring  it. J  (Code  of  Civil  Procedure, 
§  1890.) 

§  97.  Action  for  usurpation.  The  attorney  general  may  main- 
tain an  action,  upon  his  own  information,  or  upon  the  complaint 
of  a  private  person,  against  a  person  who  usurps,  intrudes  into, 
or  unlawfully  holds  or  exercises  within  the  state,  a  franchise  or 
a  public  office,  civil  or  military,  or  an  office  in  a  domestic  cor- 
poration. As  a  part  of  the  [final]  judgment,  the  court  may,  in  its 
discretion,  also  award,  that  the  defendant,  or  where  there  are 
two  or  more  defendants,  that  one  or  more  of  them,  pay  to  the 
people  a  fine,  not  exceeding  two  thousand  dollars.  (Code  of  Civil 
Procedure,  §§  1948,  pt,  1956,  pt.) 

§  98.  Action  for  damages  for  usurpation.  Where  [final]  judg- 
ment has  been  rendered,  upon  the  right  and  in  favor  of  the 
person  so  alleged  to  be  entitled,  he  may  recover,  by  action,  against 
the  defendant,  the  damages  which  he  has  sustained,  in  consequence 
of  the  defendant's  usurpation,  intrusion  into,  unlawful  holding, 
or  exercise  of  the  office.     (Code  of  Civil  Procedure,  §  1058.) 

§  99.  Action  to  determine  title  to  office.  Where  two  or  more 
persons  claim  to  be  entitled  to  the  same  office  or  franchise,  the 
attorney  general  may  bring  the  action  against  all,  to  determine 
their  respective  rights  thereto.   (Code  of  Civil  Pro(.'odure,  §  1054.) 

^  100.  Action  for  forfeiture  or  fine  by  district  attorney.  Where 
real  or  personal  property  has  been  forfeited,  or  a  penalty  incurred, 
to  the  people  of  the  state,  or  to  an  officer,  for  their  use,  pursuant 
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§§  101-102    to  a  provision  of  law,   [the  attorney  general,  orj  the  district 

attorney  of  the  county  in  which  the  action  is  triable,  must  bring 
an  action  to  recover  the  property  or  penalty,  if  ^mx^h  an  action 
has  not  already  been  brought  by  the  attorney  general,  in  a  court 
having  jurisdiction  thereof.  Where  the  supreme  court  and  a 
justice's  court  have  concurrent  jurisdiction  of  the  action,  it  may 
be  brought  in  either,  at  the  election  of  the  [attorney  general  orJ 
district  attorney.      (Code  of  Civil  Procedure,  §  1962,  pt.) 

§  101.  Action  for  failure  to  execute  mandate.  A  sheriff,  or  other 
officer,  to  whom  is  directed  and  delivered  for  service  or  execution, 
a  mandate,  authorized  by  law  to  be  issued,  by  a  judge  or  other 
officer,  [in  a  special  proceeding, J  who  wilfully  neglects  to  execute 
the  same,  may  be  fined  by  the  judge,  in  a  sum  not  exceeding 
twenty-five  dollars,  besides  any  other  fine  or  punishment  or  pro- 
ceeding  authorized  by  law  and  is  liable  to  the  party  aggrieved  for 
his  damages  sustained  thereby.  (Code  of  Civil  Procedure,  §§  102, 
pt.,  103.) 

§  102.  Judgment  compelling  performance  of  duty.  Where  a 
[final  order  awards  a  peremptory  mandamus,]^  judgment 
direct[edj5  [toj  a  public  officer,  board,  or  other  body,  [com- 
manding him  or  themj  to"  perform  a  public  duty,  enjoined  upon 
him  or  them  l>y  special  provision  of  law,  if  it  appears  to  th^  court, 
that  the  officer,  or  one  or  more  members  of  the  board  or  l)ody, 
have,  without  just  excuse,  refused  or  neglected  to  perform  the  duty 
80  enjoined,  the  court,  besides  awarding  [to  the  relator  his;] 
damages  and  costs,  [as  prescribed  in  this  article^  may,  in  the 
same  [order J  judgment  impose  a  fine,  not  exceeding  two  hundred 
and  fifty  dollars,  upon  the  officer,  or  upon  each  member  of  the 
board,  who  has  so  refused  or  neglected.  The  fine,  when  collected, 
must  be  paid  into  the  treasury  of  the  state;  and  the  payment 
thereof  bars  any  action  for  a  penalty,  incurred  by  the  person  so 
fined  by  reason  of  his  refusal  or  neglect  to  perform  the  duty  <t> 
enjoined.     (Code  of  Civil  Procedure,  §  2090.) 

§  7.  Article  six  of  such  chai)ter  is  hereby  amended  so  as  to  read 
article  seven  and  sections  ninttv,  ninetv-one  and  ninetv-two  thereof 
are  hereby  amended  so  as  to  read,  sections  one  himdred  and  threi\ 
one  hundred  and  four  and  one  hundred  and  five,  resi)ectively. 

§  8.  This  act  shall  take  effect  July  first,  nineteen  hundred  ^and 
twenty. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Real  Property  Law.) 
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AN  ACT  to  amend  the  real  property  law  generally. 

The  People  of  the  State  of  New  Fork,  represeiited  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Chapter  fifty-two  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "An  act  relating  to  real  property,  constituting 
chapter  fifty  of  the  consolidated  laws  "  is  hereby  amended  by 
adding  thereto  a  new  chapter  to  be  article  1 A  to  read  as  follows : 

ARTICLE  lA 
qe:seral  provisions 

Section    3.  Action  by  joint  tenant  or  tenant  in  common  agai7\st 

co-tenant, 

Jf.  Action  relating  to  treeSj  wood  or  timber, 

5.  Damages  in  such  actio7i. 

6.  Action  for  trespass  for  holding  over. 

7.  Action  for  nuisance. 

8.  Survey  by  order  of  court  and  resultant  damages. 

9.  Persons  bound  by  judgment  in  action  for  dower, 

partition  or  foreclosure. 
9a.  Payment  of  taxes,  assessments  and  water  rates  in 

partition,  dower  and  foreclosure, 
9b.  Action  by  remainderman  or  reversioner. 
9c.  Action  for  forcible  ejectment  ami  detainer. 
9d.  Special  proceedings  to  recover  real  property, 
9e.  Action  relating  to  foreign  real  property. 

§  3.  Action  by  joint  tenant  or  tenant  in  common  agaiiut  co-tenant. 
A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 
just  proportion  against  his  co-tenant,  who  has  received  more  than 
his  own  just  proportion,  or  against  his  executor  or  administrator. 
(Code  of  Civil  Procedure,  §  1606.) 
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§§  4-7  §  4-  Action    relating    to    trees,    wood    or    timber.     If    any 

person  cuts  down  or  carries  off  any  wood,  underw^ood,  tree,  or 
timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land  of 
another,  without  the  owner's  leave;  or  on  the  common,  or  other 
land,  of  a  city,  village,  or  town,  without  having  right  or  privilege 
in  those  lands,  or  license  from  the  proper  officer;  an  action  may 
be  maintained  against  him,  by  the  owner,  or  the  city,  village  or 
town,  as  the  case  may  be.     (Code  of  Civil  Proc^ure,  §  1667.) 

§  5.  Damages  in  such  action.  [In  an  action  brought 
as  prescribed  in  the  last  section,  the  plaintiff  may  state 
in  his  complaint  the  amount  of  his  damages,  and  demand 
judgment  for  treble  the  sum  so  stated.  Thereupon,  if  the  inqui- 
sition, or,  where  issues  of  fact  are  tried,]  Where  the  verdict,  report 
or  decision,  awards  [him]  the  plaintiff,  in  an  action  provided  in 
the  preceding  section,  any  damages,  he  is  entitled  to  judgment  for 
treble  the  sum  so  awarded,  except  that  in  either  of  the  following 
cases,  [judgment  must  be  rendered  for]  he  is  entitled  to  single 
damages  only: 

1.  Where  the  verdict,  report,  or  decision  finds  affirmatively  that 
the  injurj^  for  which  the  action  was  brought,  was  casual  and  invol- 
untarN';  or  that  the  defendant,  when  he  committed  the  injur}',  had 
probable  cause  to  believe  that  the  land  was  his  own ; 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report, 
or  decision  finds  affirmatively,  that  the  injury,  for  which  the  action 

'  was  brought,  was  committed  by  taking  timber,  for  the  purpose  of 
making  or  repairing  a  public  road,  or  a  public  bridge,  or  by  taking 
any  wood,  underwood,  or  tree,  for  a  like  purpose,  by  authority  of 
[a  commissioner  or  overseer  of  highways.]  an  officer  having  charge 
of  highways,     (Code  of  Civil  Procedure,  §  1668.) 

§  6.  Action  for  trespass  for  holding  over.  A  person  in  possession 
of  real  property,  as  guardian  or  trustee  for  an  infant,  or  having  an 
estate  determinable  upon  one  or  more  lives,  who  holds  over  and 
continues  in  possession,  after  the  determination  of  his  trust  or 
particular  estate,  without  the  express  consent  of  the  person  then 
immediately  entitled,  is  a  trespasser.  An  action  may  be  main- 
tained against  him,  or  his  executor  or  administrator,  by  the 
person  so  entitled,  or  his  executor  or  administrator,  to  recover  the 
full  value  of  the  profits,  received  during  the  wrongful  occupation. 
(Code  of  Civil  Procedure,  §  1664.) 

g  7.  Action  for  nnisance.  An  action  for  a  nuisance  mav  be 
maintained  in  any  case,  where  such  an  action  might  have  been 
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inaliitaiiieil  under  the  laws  in  force,  immediately  before  this  [act]    S§  8-9 
sn'fiojh  takes  effect.      [This  article  does  not  affect  an   action, 
wherein  the  complaint  demands  judgment  for  a  sum  of  money 
onlyj     (Code  of  Civil  Procedure,  §§  16G0,  1GG3.) 

§  8.  Survey  by  order  of  court  and  resultant  damages.  In  an 
action  relating  to  real  property  the  court  or  a  judge  thereof  may 
make  an  order  for  a  survey  and  after  seizing  a  copy  of  the  order, 
[a,s  prescribed  in  the  last  section,]  upon  the  owner  or  occupant, 
the  party  obtaining  it,  his  necessary  surveyors,  servants,  and 
agents,  may  enter,  for  the  purpose  of  making  the  sui^vey,  upon  the 
real  property  described  in  the  order,  and  may  there  make  the 
.survey.  Each  person  so  entering  is  responsible  for  any  unneces- 
sary injury  done  by  him;  and  the  party  procuring  the  order  is 
responsible  for  such  an  injury,  done  by  any  person  so  entering. 
(Code  of  Civil  Procedure,  §  1684.) 

^  9.  Persons  bound  by  judgment  in  action  for  dower,  partition 
or  foreclosure.     In  an  action  [or  proceedings  specified  in  articles 
second,  third  and  fourth  of  this  title,]  relating  to  dower,  partition 
or  foreclosure  of  a  mortgage  on  real  property  all  the  proceedings 
and  the  judgment  shall  bind,  in  addition  to  the  persons  who  are 
bound  [pursuant  to  the  provisions  of  section  sixteen  hundred  and 
seventy,]  hy  the  filing  of  the  lis  pendens,  all  persons  who  acquire 
inchoate  dower  in  the  real  property  dej-cribed  in  the  notice  of  pend- 
ency of  the  action  after  the  filing  of  such  notice  and  also  all  persons 
born  between  the  filing  of  such  notice  of  pendency  of  action  and  the 
entn-  of  judgments  in  such  action  who  would  have  been  bound  by 
?ufh  proceedings  if  born  after  such  judgment ;  provided  the  court 
may  in  its  discretion  at  any  time  before  [final]  judgment  allow 
any  such  person  to  intervene  or  may  require  that  he  be  brought  in 
as  party,  or  may  make  such  other  order  or  provision  for  the  pro- 
tection or  recognition  of  his  rights  as  justice  may  require  and  the 
circumstances  of  the  case  permit.    In  admitting  such  new  party 
or  requiring  such  new  party  to  be  brought  in  the  court  may  give 
or  refuse  leave  to  answer;  may  permit  or  direct  that  the  answer 
of  anv  other  defendant  or  defendants  stand  as  his  answer ;  mav 
direct  that  the  action  retain  its  place  on  the  calendar ;  may  require 
or  dispense  with  the  appointment  of  guardian  ad  litem;  may 
allow  a  new  trial  or  any  re-hearing ;  or  direct  that  all  or  any  part 
of  the  proceedings  stand  and  bind  such  new  party  or  make  or 
impose  any  other  provision,  tenn  or  condition  that  to  the  court 
mav  seem  proper.     (Code  of  Civil  Procedure,  §  1671-a,  as  added, 
L.  1016,  ch.  518.) 
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§  9  a.  Payment  of  taxes,  attiessments  and  water  rates  in  partition, 
§§  >ar-9e       dower  and  foreclosure.  Where  [a  judgment,  rendered]  an  order 

made  in  an  action  for  partition,  for  dower,  or  to  foreclose  a  mort- 
gage upon  real  property,  directs  a  sale  of  the  real  property,  the 
officer  making  the  sale  must^  out  of  the  proceeds,  unless  the  [j^%" 
ment]  order  otherwise  directs,  pay  all  taxes,  assessments,  and 
water  rates,  which  are  liens  upon  the  property  sold,  and  redeem 
the  property  sold  from  any  sales  for  unpaid  taxes,  assessments,  or 
water  rates,  which  have  not  apparently  become  absolute.  The 
sums,  necessary  to  make  those  payments  and  redemptions,  are 
deemed  expenses  of  the  sale[,  within  the  meaning  of  that  expres- 
sion, as  used  in  any  provision  of  article  second,  third,  or  fourth 
of  this  title.]  in  such  an  action,  (Code  of  Civil  Procedure, 
§  1676.) 

§  9b.  Action  by  remainderman  or  reversioner.  A  person,  seized 
of  an  estate  in  remainder  or  reversion,  mav  maintain  an  action 
founded  upon  an  injury  done  to  the  inheritance,  notwithstanding 
any  intervening  estate  for  life  or  for  years.  (Code  of  Civil  Pro- 
cedure, §  1665.) 

^  9c.  Action  for  forcible  ejectment  and  detainer.  If  a  person 
is  disseized,  ejected,  or  put  out  of  real  property,  in  a  forcible 
manner;  or,  after  he  has  been  put  out,  is  held  and  kept  out,  by 
force,  or  by  putting  him  in  fear  of  personal  violence,  ho  is  entitled 
to  recover  treble  damages,  in  an  action  therefor  against  the  wrong- 
doer.    (Code  of  Civil  Procedure,  §  1669.) 

§  9d.  Special  proceeding  to  recover  real  property.  A  special 
proceeding  to  recover  real  property  cannot  be  taken,  except  in  a 
case  specially  prescribed  by  law.  (Code  of  Civil  Procedure,  § 
1688.) 

§  9e.  An  action  relating  to  foreign  real  property.  An  action 
may  be  maintained  in  the  courts  of  this  state  to  recover  damagT?3 
for  injuries  to  real  estate  situate  without  the  state,  or  for  breach  of 
contracts  or  of  covenants  relating  thereto,  whenever  such  an  action 
could  be  maintained  in  relation  to  personal  property  without  the 
state.      (Code  of  Civil  Procedure,  §  982a,  pt.) 
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§  2.  Such  chapter  is  hereby  amended  by  adding  to  article  six  the 
following  new  sections  to  read  as  follows : 

§  208.  Damages  recoverable  in  action  for  dower.  Where  a 
widow  recovers,  in  an  action  therefor,  dower  in  property,  of  which 
her  husband  died  seized,  she  may  also  recover,  in  the  same  action, 
damages  for  withholding  her  dower,  to  the  amount  of  one-third 
of  the  annual  value  of  the  mesne  profits  of  the  property,  with 
interest;  to  be  computed,  where  the  action  is  against  the  heir, 
from  her  husband's  death,  or,  where  it  is  against  any  other  person, 
from  the  time  when  she  demanded  her  dower  of  the  defendant ;  and 
in  each  case,  to  the  time  of  the  trial,  or  application  for  judgment, 
as  the  case  may  be ;  but  not  exceeding  six  years  in  the  whole.  The 
damages  shall  not  include  any  thing  for  the  use  of  permanent 
improvements,  made  after  the  death  of  the  husband.  Where  a 
widow  recovers  dower,  in  a  case  not  specified  [in  the  last  section] 
above  she  may  also  recover,  in  the  same  action,  damages  for  with- 
holding her  dower,  to  be  computed  from  the  commencement  of  the 
action ;  but  they  shall  not  include  any  thing  for  the  use  of  perma- 
nent improvements,  made  since  the  property  was  aliened  by  her 
husband.  In  all  other  respects,  the  same  must  be  computed  as  pre- 
scribed in  [the  last]  this  section.    [The  last  two]  This  section[s] 

does  not  authorize  the  recovery,  against  a  defendant  who  is  joined 
with  others,  of  damages  for  withholding  dower,  in  any  portion  of 
the  property  not  occupied  or  claimed  by  him.  (Code  of  Civil 
Procedure,  §§  1600,  1601,  1602.) 

§  209.  Assignment  of  dower  bars  action.  The  acceptance  by  a 
widow,  of  an  assignment  of  dower,  in  satisfaction  of  her  claim 
upon  the  property  in  question,  bars  an  action  for  dower,  and  may 
be  pleaded  by  any  defendant     (Code  of  Civil  Procedure,  §  1004.) 

• 

§  210.  Damages  recoverable  in  action  for  dower  against  alienee 
of  heir.  Where  a  widow  recovers  dower  in  real  property  aliened 
by  the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation,  not 
exceeding  six  years  in  the  whole.  The  sum  recovered  from  him 
must  be  deducted  from  the  sum,  which  she  would  otherwise  be 
entitled  to  recover  from  the  grantee;  and  any  sum  recovered  as 
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§§  211-214   damages  from  the  grantee,  must  be  deducted  from  the  sum,  which 
"    she  would  otherwise  be  entitled  to  recover  from  the  heir.    (Code  of 
Civil  Procedure,  §  1603.) 

§  211.  Damages  recoverable  in  action  for  dower  against  grantee 
after  lis  pendens  filed.  If  the  defendant,  in  an  action  [of  ejectment 
or  an  action]  for  dower,  aliens  the  real  property  in  question, 
after  the  filing  of  a  notice[,  as  specified  in  section  1670  of  this 
act]  of  pendency  of  action  and  an  execution  against  him  for  the 
plaintiff's  damages  is  returned  wholly  or  partly  unsatisfied,  an 
action  may  be  maintained  by  the  plaintiff  against  any  person, 
who  has  been  in  possession  of  the  property,  under  the  defendant's 
conveyance,  to  recover  the  linsatisfied  portion  of  the  damages,  for 
a  time  not  exceeding  that,  during  which  he  possessed  the  property. 
(Code  of  Civil  Procedure,  §  1685,  pt.) 

§  212.  Action  to  determine  widow's  dower.  A  person  claiming, 
as  owner,  an  estate  in  fee,  for  life,  or  for  years,  in  real  property, 
may  maintain  an  action  against  a  woman,  who  claims  to  have  a 
right  of  dower  in  the  whole  or  a  part  of  the  property,  to  compel 
the  determination  of  her  claim.  But  such  an  action  cannot  be 
commenced  until  after  the  expiration  of  four  months  after  the 
death  of  defendant's  husband.  If  the  defendant  is  under  auv  of 
the  disabilities  specified  in  the  [last]  section  ^7^  of  this  chapter 
the  provisions  of  that  section  relating  to  new  trials  and  to  per- 
petuating proofs  shall  apply  to  her  case.  Sitch  an  action  may  be 
maintained^,  as  prescribed  in  this  article,]  by  or  against  a  corpo- 
ration, or  by  or  against  an  unincorporated  association,  as  if  it  was 
a  natural  person,  or  such  an  action  may  be  maintained  by  or  against 
the  receiver  or  other  successor  of  any  such  corporation  or  asso- 
ciation.   (Code  of  Civil  Procedure,  §§  1647,  1650.) 

§  213.  Damages  in  action  on  undertaking.  Where  an  under- 
taking is  given  [as  prescribed  in  the  last  section,]  to  stay  pro- 
ceedings in  an  action  for  dower,  the  damages  to  be  paid,  upon  tho 
vacating  of  the  injunction  order,  or  the  decision  of  the  actiim 
against  the  party  obtaining  it,  shall  include,  not  only  the  reason- 
able rents  and  profits  of  the  real  property,  recovered  by  the  verdict, 
report,  or  decision,  but  all  waste  committed  upon  the  property-, 
after  the  granting  of  the  injunction.  (Code  of  Civil  Procedure. 
§617.) 

§  214.  Action  to  recover  installment  of  dower.  The  plaintiff 
mav,  from  time  to  time,  maintain  an  action  against  the  owner. 
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or  a  person  who  was  the  owner  of  the  property,  to  recover  any    §§215-217 

instalment  of  the  sum,  so  awarded  to  her  for  her  dower,  which 

became  due  during  his  ownership,  and  remains  unpaid.    Or,  if  an 

instalment  remains  due  and  unpaid,  she  may  maintain  an  action 

to  procure  a  sale  of  the  property,  and  enforce  the  payment  of  the 

instalments,  due  and  to  become  due,  out  of  the  proceeds  of  the 

sale.    Such  an  action  must  be  conducteil,  as  if  the  charge  upon  the 

real  property  was  a  mortgage  to  the  same  effect.    If,  at  any  time, 

it  is  made  to  appear  to  the  court,  that  the  rental  value  of  the  real 

property  has  materially  increased  or  diminished,  the  court  may, 

by  an  order,  to  be  made  upon  notice  to  all  the  persons  interested, 

modify  the  [final]  judgment,  by  increasing  or  diminishing  the 

sum  to  be  paid  to  the  plaintiff.    (Code  of  Civil  Procedure,  §  1614.) 

§  215.  Improvements  in  admeasurement  of  dower.  In  making 
[the]  an  admeasurement  of  dower  [they  must  take  into]  con- 
sideration shall  be  given  to  any  permanent  improvements  made 
upon  the  real  property,  after  the  death  of  the  plaintiff's  husband, 
or  after  the  alienation  thereof  by  him;  and,  if  practicable,  those  * 

improvements  must  be  awarded  within  the  part  not  laid  off  to  the 
plaintiff ;  or,  if  it  is  not  practicable  so  to  award  them,  a  deduction 
must  be  made  from  the  part  laid  off  to  the  plaintiff,  proportionate 
to  the  benefit  which  she  will  derive  from  so  much  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her.  (Code  of  Civil 
Procedure,  §  1609,  pt.) 

§  216.  Plaintiff  may  consent  to  receive  a  gross  sum.  In  an  action 
for  dower,  the  plaintiff  may,  at  any  time  before  an  order 
in  the  nature  of  the  former  interlocutory  judgment  is  [ren- 
dered] made,  by  reason  of  the  defendant's  default  in 
appearing  or  pleading,  or,  where  an  issue  of  fact  is  joined, 
at  any  time  before  the  commencement  of  the  trial,  file 
with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satisfaction 
and  discharge  of  her  right  of  dower  in  the  real  property  described 
in  the  complaint.  Such  a  consent  must  be  in  writing,  and  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded.  A  copy  thereof,  with  notice  of  the  filing,  must  be 
served  upon  each  adverse  party  who  has  appeared,  or  who  appears 
after  the  filing.     (Code  of  Civil  Procedure,  §  1617.) 

§  217.  Befendant  may  consent  to  pay  it;  proceedings  thereupon. 
At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last  section, 
and  before  such  an  [interlocutory  judgment]  order  is  [rendered,] 
made,  any  defendant  may  apply  to  the  court,  upon  notice,  for  an 
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§§  218-21t   order  granting  him  leave  to  pay  such  a  gross  sum.    Thereupon  the 

court  may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
ing payment,  by  the  applicant,  of  the  sum  so  ascertained,  within 
a  time  jSxed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff  of  a 
release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punishment  for 
contempt,  or  by  striking  out  the  pleading  of  the  offending  party, 
and  rendering  judgment  against  him  or  her  or  in  both  modes. 
(Code  of  Civil  Procedure,  §  1618.) 

§  218.  Order  for  sale.  Where  the  plaintiff's  consent  has  been 
filed,  as  prescribed  in  Jthe  last  section  but  one,  and 'she  is  entitled  to 
1  an  order  in  the  nature  of  the  former  interlocutory  judgment  in  the 
:  action,  the  court  must,  upon  the  application  of  either  party,  ascer- 
\  tain,  by  reference  or  otherwise,  whether  a  distinct  parcel  of  the 
property  can  be  admeasured  and  laid  off  to  the  plaintiff,  as  tenant 
in  dower,  without  material  injury  to  the  interests  of  the  parties.  If 
it  appears  to  the  court,  that  a  distinct  parcel  cannot  be  so  admeas- 
ured and  laid  off,  [the  interlocutory  judgment^  s^tch  order  must, 
except  in  the  case  specified  in  the  next  section,  direct  that  the  prop- 
erty be  sold  by  the  sheriff',  or  by  a  referee  designated  therein ;  and 
that,  upon  the  confinnation  of  the  sale,  each  party  to  the  action, 
and  every  person  deriving  title  from,  throu^,  or  under  a  party, 
after  the  filing  of  the  judgment  roll,  or  of  a  notice  of  the  })endeiicy 
of  the  action,  as  prescribed  [in  article  ninth  of  this  title,]  by  law 
be  barred  of  and  from  any  right,  title,  or  interest  in  or  to  the 
property  sold.     (Code  of  Civil  Procedure,  §  1619.) 

■ 

§  219.  Direction  that  a  part  be  laid  off.  In  a  ease  specified 
in  section  [1617]  216  of  this  [act]  chapter  where  the  property, 
or  a  part  thereof,  consists  of  one  or  more  vacant  or  unimproved 
lots,  the  plaintiff's  consent  may  contain  a  stipulation  to  take  a  dis- 
tinct parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum.  In  that  case, 
[the  interlocutory  judgment,]  s^tch  order,  instead  of  directing  a 
sale,  may  direct  if.it  appears  to  be  just  so  to  do,  that  commission- 
ers be  appointed  to  admeasure  and  lay  off  to  the  plaintiff,  a  dis- 
tinct parcel,  out  of  the  vacant  or  unimproved  lots;  and,  if  there 
is  any  other  property  that  it  be  sold,  and  a  gross  snm  be  paid  to 
her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next  four  sec- 
tions.   The  plaintiff's  title  to  each  distinct  parcel,  admeasured  and 
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laid  off  to  her,  as  pteBcniWd  in  tbis  aeotion,  is  that  of  on  estate  of  fBSllift^Ilte 

inheritaaoe  in  fee  simple.     In  admeMuring  and  Laying  off  the    

same,  the  eommissioneiB  must  consider  quantity  and  quality  rd- 
atively,  aecording  to  the  value  of  the  plaintiff's  Tight  of  dower  in 
the  vacant  or  unimproved  lots,  out  of  which  the  adcaensirreinent 
is  to  be  made;  which  must  be  ascertained,  in  proportoin  to  the 
value  of  those  lots,  as  prescribed,  in  the  next  three  sections,  for 
fixing  a  gross  sum  to  be  paid  to  her  out  of  the  proceeds  of  a  sale. 
(Code  of  Civil  Procedure,  §  1620,) 

§  219a.  liens  to  jbe  aMertaiMd.  Beficxre  an  £i^terlocatory 
judgmentj  order  is  [rendered]  made  for  the  sale  of  the  property, 
the  court  must  direct  a  reference  to  aseertam  whether  any  per- 
son, not  a  party,  has  a  lien  upon  the  property,  or  any  part  thereof. 
But  the  court  may  direct  or  dispense  with  such  reference,  in  its 
discretion,  where  a  party  produces  a  search,  certified  by  the  clerk, 
or  bv  the  clerk  and  roister  as  the  case  requires,  of  the  county 
where  the  property  is  situated ;  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien.  Except  as  otherwise  expressly  prescribed  in 
-this  aiticle,  the  proceedings  upon  and  snbflequent  to  the  reference 
must  be  the  same,  as  prescribed  [in  article  second  of  this  title,|| 
by  law,  where  a  leferenee  ia  made  {|as  pieaeribed  in  section  1561 
of  this  act]  in  tm  acti/m  for  pafriiium  to  ascertain  whether  there 
is  a  crediioT  not  a  party  who  has  a  lien  on  tiie  share  or  uiierest  of 
a  party.     (Code  of  Civil  Prooedicre,  §  1621.) 

§  219b.  Batirfaction  tn  protection  trf  lien.  Where  the  ^[inter- 
locutory judgment]  order  directs  a  sale,  if  the  Tight  of  dower  of 
the  plaintiff  is  inferior  to  any  other  lien  upon  the  property,  the 
[judgment]  order  may,  in  the  discretion  of  the  court,  direct  that 
the  property  be  sold  either  subject  to  the  lien,  or  discharged  from 
the  lien ;  and,  in  the  latter  case,  that  the  officer  making  the  aale 
pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 
(Code  of  Civil  Procedure,  §  1622.) 

§  21^.  B«p«rt  of  tale.  Immediately  after  completing  the 
«de,  and  executing  the  proper  conveyance  to  the  purchaser,  the 
officer  making  the  sale  must  make  and  file  with  the  clerk  a  report 
thereof,  showing  the  name  of  the  purchaser,  and  the  purchase- 
price  paid  by  him,  or,  if  the  property  was  sold  in  parcels,  the 
name  of  eadi  pnrchaser,  and  the  price  and  a  description  of  the  par- 
cel told  to  him ;  the  ^ums  which  the  officer  has  paid  out  of  the 
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§§219d-219g  proceeds  of  the  sale,  pursuant  to  the  [interlocutory  judgment] 

order ;  the  purpose  for  which  each  payment  was  made ;  the  amount 
and  items  of  his  fees  and  expenses;  and  the  net  amount  of  the 
proceeds,  after  deducting  the  payments.  (Code  of  Civil  Proce- 
dure, §  1623.) 

§  219d.  lien  upon  property  admeasured  in  dower.  Where  a 
portion  of  the  property  is  admeasured  and  laid  off  to  the  plaintiff 
as  her  dower,  a  lien,  which  is  inferior  to  the  plaintiff's  right  of 
dower,  attaches,  during  the  life  of  the  plaintiff,  to  the  residue, 
or  to  the  portion  or  share  of  the  residue  which  was  subject  to  it, 
as  if  the  portion  laid  off  to  the  plaintiff  had  not  been  a  part  of  the 
property.     (Code  of  Civil  Procedure,  §  1615.) 

§  219e.  Expenses  of  commissioner,  referee  and  surveyor.  In  an 
action  for  dower  the  fees  and  expenses  of  the  commissioners,  or 
of  the  referee,  including  the  expense  of  a  survey,  when  it  is  made, 
must  be  taxed  under  the  direction  of  the  court;  and  the  amount 
thereof  must  be  paid  by  the  plaintiff,  and  allowed  to  her,  upon 
the  taxation  of  her  costs.     (Code  of  Civil  Procedure,  §  1612.) 

§  219f.  Judgment  upon  confirming  sale.  Upon  confirming  the 
sale,  the  court  must  ascertain,  by  a  reference  or  otherwise,  the 
rights  and  interests  of  each  of  the  parties  in  and  to  the  proceeds 
of  the  sale,  and  also  what  gross  sum  of  money  is  equal  to  the  value 
of  the  plaintiff's  dower  in  the  net  proceeds  of  the  sale,  calculated 
upon  the  principles  applicable  to  life  annuities.  The  court  must 
thereupon  render  [final]  judgment,  confirming  the  sale,  and  di- 
recting that  the  gross  sum  so  ascertained  be  paid  to  the  plaintiff, 
in  full  satisfaction  of  her  right  of  dower ;  and  that  the  remainder 
of  the  proceeds  of  the  sale  be  distributed  among  the  persons  en- 
titled thereto.     (Code  of  Civil  Procedure,  §  1624.) 

§  219g.  Judgment.  Upon  the  report  being  confirmed  by  the 
court,  [final]  judgment  must  be  rendered.  If  the  referee  or  com- 
missioners have  admeasured  and  laid  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  the  judgment  must  award  to  her,  during 
her  natural  life,  the  possession  of  that  parcel,  describing  it,  subject 
to  the  payment  of  all  taxes,  assessments,  and  other  charges,  ac- 
cruing thereupon  after  she  takes  possession.  If  the  referee  or 
the  commissioners  report,  that  it  is  not  practicable,  or  that,  in  his 
or  their  opinion,  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  so  to  admeasure  and  lay  off  a  distinct  parcel  of  the  prop- 
erty, the  [final]  judgment  must  direct,  that  a  sum,  fixed  by  the 
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court,  and  specified  therein,  equal  to  one-third  of  the  rental  value  §§219h-233 
of  the  real  property,  as  ascertained  by  a  referee  or  otherwise, 
be  paid  to  the  plaintiff,  annually  or  oftener,  as  directed  in  the 
judgment,  during  her  natural  life,  for  her  dower  in  the  property; 
and  that  the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the 
property,  during  her  natural  life.  The  [final]  judgment  may 
also  award  damages  for  the  withholding  of  dower.  (Code  of  Civil 
Procedure,  §  1613.) 

§  219h.  Certain  provlEions  made  applicable.  The  provisions  of 
[article  second  of  this  title]  law,  relating  to  a  sale  [made  as  pre- 
scribed in  that  article]  in  partition  and  to  the  distribution,  in- 
vestment, and  care  of  the  proceeds,  apply,  as  far  as  they  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  article,  and  to  the  dis- 
tribution of  the  proceeds  of  a  sale,  as  prescribed  in  [the  last] 
section  219 f.     (Code  of  Civil  Procedure,  §  1625.) 

§  3.  Such  chapter  is  hereby  amended  by  adding  to  article  seven 
the  following  new  sections  to  read  as  follows : 

§  233.  Bemoval  of  tenant  at  will  or  for  specified  term.  In  either 
of  the  following  cases,  a  tenant  or  lessee  at  will,  or  at  sufferance, 
or  for  part  of  a  year,  or  for  one  or  more  years,  of  real  property, 
including  a  specific  or  undivided  portion  of  a  house,  or  other 
dwelling,  and  his  assigns,  under-tenants,  or  legal  representatives, 
may  be  removed  therefrom[,  as  prescribed  in  this  title:]  hy  an 
action  for  summary  possession  to  be  commenced  by  a  summon^ 
to  appear: 

1.  When  he  holds  over  and  continues  in  possession  of  the  de- 
mised premises,  or  any  portion  thereof,  after  the  expiration  of  his 
term,  without  the  permission  of  the  landlord;  including,  else- 
where than  in  the  city  of  New  York  and  Brooklyn,  a  case  where  the 
person  to  be  removed  became  the  occupant  of  the  premises  as  a  ser- 
vant or  employee  and  the  relation  of  master  and  servant  or  em- 
ployer and  employee  has  been  lawfully  terminated  or  the  time  fixed 
for  such  occupancy  by  the  agreement  between  the  parties,  has  ex- 
pired ;  but  if  by  such  agreement  the  servant  was  to  be  permitted  to 
occupy  such  premises  for  a  period  beyond  the  term  of  employment 
such  removal  shall  not  be  had  under  this  subdivision  unless  such 
period  so  permitted  for  occupancy  has  expired,  or  the  relation  of 
master  and  servant  or  employer  and  employee  was  lawfully  ter- 
minated before  the  expiration  of  such  term  of  employment ;  but 
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8.234  notiung  in  tliig  Bubdivkioa  ocMitain^d  shall  be  oo&stnijed  as  pre- 

veouLiikg  the  removal  of  eudi  oecupant  in  any  t^tfcer  lawful  manner; 
.2.  Where  he  holds  over,  without  the  like  perniission,  -after  a 
•defanlt  in  die  pajna^nt  of  rent,  pursuant  to  the  agceem^it  under 
which  the  «Leanised  premiseB  are  held ;  {[and  a  danand  of  the  n^at 
has  been  made,  or  at  leafit  three  day^'  n<9tiee  in  writing  requiring, 
in  the  ^teniative,  the  payi»ent  of  the  rent,  or  the  possession  of 
the  premises,  has  been  served,  in  behalf  of  the  person  '^ititled  to 
the  rent,  upon  the  person  owing  it,  as  prescribed  in  this  title  for 
the  BBTvrice  <of  a  preeept.] 

8.  Whece  in  saij  city  in  this  3tate  he  holds  over  and  continuee 
in  pofisesBion  of  the  demised  premises,  or  any  portion  thereof,  after 
^i«£anlt  in  the  payment,  for  sixty  days  after  the  same  shall  he  pay- 
able, lof  amy  taxes  or  asBessmeiDts  levied  on  such  demised  premises 
whieh  he  has  agreed  in  writing  to  pay  puTsuant  to  the  agreement 
under  which  the  demised  picmises  are  held,  and  a  demand  (for 
the  payment  of  sudi  taxes  or  assessments  has  been  made,  or  at 
least  three  days'  notice  in  writing,  requiring,  in  the  alt«iiati\^ 
the  payment  thereof  and  of  any  interest  and  penalty  thereon,  or 
the  possessien  of  the  pr^nises,  has  been  served,  in  bdialf  of  the 
landloJDd,  npon  the  lessee,  as  prescribed  in  this  title  for  the  service 
of  a  precept]  iuis  been  mctde  as  provided  m  ^ecU(m  238  of  this 
chapter.  An  .aeoeptance  of  any  rent  by  the  lessor  or  his  legal 
representatives  shall  not  be  construed  as  jbl  waiver  of  the  agree- 
naent  of  tbe  lessee  to  pay  taxes  or  aseessments,  so  as  to  preclude 
the  lessor  from  the  benefits  of  this  J]chapter.]  section; 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of  an 
insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a  bank- 
rupt law  of  the  United  States ; 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used 
or  occupied  as  a  bawdy-house,  or  house  or  place  of  assignation  for 
lewd  persons,  or  for  purposes  of  prostitution,  or  for  any  illegal 
trade  or  manufacture,  or  other  illegal  business.  (Code  of  Civil 
Procedure,  §  2231,  pt.) 

§  234.  ^Removal  of  tenant  hoUiiig  over.  In  either  of  the  fallow- 
ing oases,  A  person,  who  holds  over  and  continues  in  possession  of 
seal  property,  after  notice  to  quit  the  aame  has  been  given^  as 
'preficrihed  £in  aection  2236  of  this  ^J^^  hy  section  298  of  this 
chapter,  and  his  asaigixs,  tenants,  or  kgal  representatives,  may  be 
lonoved  theiefrom,  [as  prescribed  in  this  titled  by  on  actum  to 
he  commenced  by  summons  to  appear: 
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!•  Where  the  property  h^is  been-  sold  by  virtue  of  an  exeention  fr29f^ 
against  ham,  or  a  person  xmder  whom  he  claims,  and  a  title  trnder 
the  sale  has  bees  perf eeted ; 

2^  Where  the  property  has  been  duly  sold,  iTpo»  the  forecleePEBre 
hy  advertisemervt  p)y  proceeding  taken  as  prescribed  in  title 
ninth  of  this  chapter,  J«  of  a  mortgage,  executed  by  him,  09?  a  pei*- 
son  under  whom  be  d'aims,  and  the  title  under  the  foreclosure  h«a 
been  duly  perfected; 

3^  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  it  upon  sh»ree,  or  far  a 
sha^e  of  the  crops,  and  the  time,  fixed  in  the  agreemenrk  for  his 
occupancy,  has  expired ; 

4.  Where  he,  or  the  person  to  whom  he  has  succeeded,  has 
intruded  into,  or  squatted  upon,  any  real  property,  without  the 
permission  of  the  person  entitled  to  the  possession  thereof,  and  the 
occupancy,  thus  commenced,  has  continued,  without  permission 
from  the  latter;  or,  after  a  permission  given  by  him  has  been 
revoked,  and  notice  of  the  revocation  given  to  the  person  or  per- 
sons to  be  removed.     (Code  of  Civil  Procedure,  §  2232.) 

§  2^5.  Action  agadiuit'baranlyhovseL  An  owner  or  ten«an»t,  ineliaidf- 
ing  a  temmt  of  one  or  more  rooans  of  an  apartment  house  or  tene- 
ment house,  of  any  premises  within  two  himdred  feet  from  other 
demised  real  property  used  or  occupied  in  wboie  or  in  part,  as  a 
barwdr-houBe,  or  heu«e,  or  place  of  assignation  for  lewd  per»oa», 
or  for  purposes  of  prostitution,  or  any  domestic  corporaticm'  oi^anr 
ized  for  the  ssppression  of  vice,  subject  to  or  which  submits 
to  visitation  by  the  state  board  of  charities,  and  possceses  a  cer- 
tificate from  such  board  of  such  fact  and  of  conf ormitr  with  its 
r^ulations,  may  serve  person-ally  upoo*  the  owner  onr  landlord  of 
the  premises,  so  used  or  occupied,  or  upon  his  agent,  a  written 
notice,  requiring  the  owner  or  landlord  to  [make  an  applicationj 
cow^wietice  an  a^tioti  for  the  removal  of  the  person  so  using  or 
occupying  the  same.  If  the  owner  or  landlord,  or  hi^  agent,  does 
not  [make  such  application,!  commence  s^ich  anh  action  within  five 
days  thereafter ;  or,  having  made  it,  does  not  in  good  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice  • 
may  [make  an  npjAicationJ  commence  an  action  for  such  removal 
on  a  [petition]  complaint  stating  the  jurisdictional  facts  which 
[application]  action  shall  have  the  same  effect,  except  as  other- 
wise expressly  prescribed,  [in  this  title,]  as  though  the  [appli- 
cant] plctintiff  were  the  owner  or  landlord  of  the  premises,  and 
shall   have   precedence   over   any   similar    [application]    action 
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thereafter  made  by  such  owner  or  landlord  or  to  one  theretofore 
made  by  him  and  not  prosecuted  diligently  and  in  good  faith. 
Proof  of  the  ill  repute  of  the  demised  premises  or  of  the  inmates 
thereof  or  of  those  resorting  thereto  shall  constitute  presumptive 
evidence  of  the  unlawful  use  of  the  demised  premises,  required 
to  be  stated  in  the  petition  for  removal.  [Where  the  case  is  within 
section  2237  of  this  act, J  The  precept  must  be  directed  to  and 
served  upon  the  owner  or  landlord,  or  his  agent,  and  also  upon 
the  tenant  or  occupant  of  the  property.  Either  or  both  of  them 
may,  upon  the  return  day,  appear  and  show  cause  why  the  tenant 
or  occupant  should  not  be  removed  from  the  property.  (Code  of 
Civil  Procedure,  §§  2237,  2242.) 

§  236.  Unlawful  entry  and  possession  of  real  property.  An  entry 
shall  not  be  made  into  real  property,  but  in  a  case  where  entry  is 
given  by  law ;  and,  in  such  a  case,  only  in  a  peacable  manner,  not 
with  strong  hand,  nor  with  multitude  of  people.  A  person  who 
makes  a  forcible  entry  forbidden  by  this  section,  or  who,  having 
peaceably  entered  upon  real  property,  holds  the  possession  thereof 
by  force,  and  his  assigns,  under-tenants,  and  legal  representatives, 
may  be  removed  therefrom,  as  prescribed  [in  this  title. J  by  law. 
Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the  time 
of  a  forcible  holding  out;  and  the  adverse  party  must  either  deny 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his 
defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he  claims, 
had  been  in  quiet  possession  of  the  property,  for  three  years 
together  next  before  the  allied  forcible  entry  or  detainer;  and 
that  his  interest  is  not  ended  or  determined,  at  the  time  of  the 
trial. .  (Code  of  Civil  Procedure,  §§  2233,  2245.) 

§  237.  Who  may  bring  action  for  summary  possession.  [The 
application  J  An  action  to  recover  summary  possession  of  real 
property  may  be  [made]  hroiight  by: 

1.  The  landlord  or  lessor  of  the  demised  premises ; 

2.  The  purchaser  upon  the  execution  or  foreclosure  sale ; 

3.  The  person  forcibly  put  out  or  kept  out ; 

4.  The  person  with  whom,  as  owner,  the  agreement  was  made, 
or  the  owner  of  the  property  occupied  under  an  agreement,  to  culti- 
vate the  property  upon  shares,  or  for  a  share  of  the  crops ; 
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5.  [or]  The  person  lawfully  entitled  to  the  possession  of  the   §  238 
property  intruded  into  or  squatted  upon,  as  the  case  requires ; 

6.  [or  byj  The  legal  representative,  agent,  or  assignee  of  the 
landlord,  purchaser,  or  other  person,  so  entitled  to  apply; 

7.  The  person  or  corporation  authorized  to  proceed  [under 
section  twenty-two  hundred  and  thirty-seven  of  this  actj  to 
remove  persons  using  or  occupying  premises  or  a  part  thereof  as 
a  bawdy-house^  or  house  or  place  of  assignation  for  lewd  persons, 
or  for  purposes  of  prostitution.  (Code  of  Civil  Procedure,  §§ 
2235,  pt.,  2237,  pt.) 

§  238.  Notice  to  remove  and  demand  for  rent.  Where  the  per- 
son to  be  removed  is  a  tenant  at  will,  or  at  sufferance,  [the  peti- 
tion must  state  the  facts,  showing  that  the  tenancy  has  been  termi- 
nated, by  giving]  notice  to  remove  must  he  given  as  provided  by 
section  228  of  this  chapter,  [as  required  by  law.]  Where  the 
application  is  made  in  a  case  specified  in  section  [2232]  234-  of 
this  [act,]  chapter  [the  petition  must  state  that]  a  notice,  in 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  therein  specified,  |Qias]  must 
have  been  either  served  personally  upon  the  person  or  persons 
to  be  removed,  or  affixed  conspicuously  upon  the  property,  at 
least  ten  days  before  the  day  specified  therein.  Where  [he]  the 
tenant  holds  over,  without  [the  like]  permission,  after  a  default 
in  the  payment  of  rent,  pursuant  to  the  agreement  under  which 
the  demised  premises  are  held,  [and]  a  demand  of  the  rent  [has 
been]  must  be  made,  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  [has  been]  must  be  served,  in  behalf 
of  the  person  entitled  to  the  rent,  upon  the  person  owing  it,  as 
prescribed  [in  this  article]  for  the  service  of  a  [precept.]  sum- 
mons in  an  action  to  recover  summary  possession  of  real  property. 
Where  in  any  city  in  this  state  he  holds  over  and  continues  in 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
default  in  the  payment,  for  sixty  days  after  the  same  shall  be 
payable,  of  any  taxes  or  assessments  levied  on  such  demised 
premises  which  he  has  agreed  in  writing  to  pay  pursuant  to  the 
agreement  under  which  the  demised  premises  are  held,  [and] 
a  demand  for  the  payment  of  such  taxes  or  assessments  [has 
been]  77iust  be  made,  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternative,  the  payment  thereof  and  of  any 
interest  and  penalty  thereon,  or  the  possession  of  the  premises, 
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§  239  [has  been].  mtA9^  be  sanred^  in  brii&lf  of  the  landlard^  upon,  the 

•  lessee,  as  preseribed  [in  this  title|j  for  the  service  of  a  [precept.] 
summons  in  <m  action  to  rejctwer  sutnmcbry  possession  of  real  prop- 
erty. [An  aoeeptaziee  of  smy  rent  bj  the  lessor  oar  his  leg&l  r^re- 
sentativeB  abaU  not  be  cooDstnied  ajs  a  wairer  of  the  agreement  of 
the  lessee  to  pay  taxes  or  assessments,  so  as  to  predude  the  lessor 
from  the  beaefits  of  this  ehapter.]  (Code  of  Civil  Procedure, 
§§  2536,  pt.,  2231,  subd.  2  and  3,  pt.) 

§  239.  Stay.  The  party,  against  whom  a  [final  order]  judg- 
ment is  [made,]  rendered  requiring  the  delivery  of  possession  to 
the  [petitioner,]  plaintiff  may,  at  any  time  before  [a  warrant] 
em  execuUon  is  issued,  stay  the  issuing  thereof ;  and  also  stay  an 
execntion  to  collect  the  costs,  as  follows : 

1.  Where  the  [Bnal  order]  judgment  establishes  that  a  lessee 
or  tenant  holds  over,  after  a  default  in  the  payment  of  rent,  or  of 
taxes  or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assesspieiits,  and  interest  and  penalty,  if 
any  thereon  due,  and  the  costs  of  the  special  proceeding;  or  by 
delivering  to  the  judge,  or  justice,  or  the  clerk  of  the  court,  his 
undertaking  to  the  [petitioner,]  plaintiff  in  such -sum  and  with 
such  sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  tem  davs,  at  the  expiration  of  which  time 
[a  warrant]  an  execution  may  issire,  unless  he  produces  to  the 
judge  or  justice  satisfactory  evidence  of  the  paiTnent ; 

2.  Wliere  the  [final  order]  judgment  establishes  that  a  lessee  or 
tenant  has  taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudi- 
cated a  bankrupt,  he  may  effect  a  stay  by  pnying  the  costs  of  the 
[special  proceeding,]  action  and  by  delivering  to  the  judge  or  jus- 
tice, or  the  clerk  of  the  court,  his  undertaking  to  the  [petitioner,  J 
plaintiff  in  such  a  sum  and  with  such  sureties  as  the  judge  or  jus- 
tice approves,  to  the  effect,  that  he  will  pay  the  rent  of  the  premises, 
as  it  hfls  become,  or  thereafter  becomes  due ; 

3.  Where  the  [final  order]  judgment  establishes  that  the  per- 
son, against  whom  it  is  made,  continues  in  possession  of  reel  prop- 
ert\%  \vhich  has  been  sold  bv  virtue  of  an  execution  against  his 
property,  he  may  effect  a  stay,  by  paying  the  costs  of  the  [special 
proceeding,]  action,  and  delivering  to  the  judge  or  justice,  or  the 
clerk  of  the  court,  an  affidavit,  that  he  claims  the  possession  of  the 
property,  by  virtue  of  a  right  or  title,  acquire<l  after  the  sale,  or  as 
guardian  or  trustee  for  another;  together  with  his  undertaking  to 
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theXp^titioner  J  plaintiff  in  6uch  a  aum  and  with  such  auTeties  as   §§23fta-^B9e 

the  judge  or  justice  apprcwes,  to  the  effect  that  he  will  pay  any 

costs  and  damages,  which  may  be  recovered  against  him,  in  an 

action  [of  ejectment]  to  recover  the  property,  brought  against  him 

by  the  "[petitioner]  plaintiff  "within  six  months  thereafter ;  and 

that  he  will  not  commit  any  waste  upon  or  injury  to  the  property, 

during  his  occupation  thereof. 

Where  an  undertaking  is  given,  in  a  case  specified  in  subdivision 
one  "[first  of  the  last  section]  the  judge  or  justice  must  deliver  it 
to  the  person  against  whom  the  [final  order]  judgment  was  made, 
upon  his  producing  the  evidence  of  payment,  mentioned  in  that 
subdivision-  If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  [petitioner]  plaintiff. 
In  every  other  case  specified  [in  the  last  section]  herein  the  judge 
or  justice  must  deliver  the  undertaking  to  the  [petitioner,]  plain- 
tiff, immediately  after  his  approval  thereof.  (Code  of  Civil  Pro- 
cedure, §§.2254,  2255.) 

§  239a.  HtKtB.  Costs,  when  allowed,  and  the  fees  of  officers, 
except  where  a  fee  is  specially  given  [in  chapter  twenty-one  of 
this  act],  must  be  at  the  rate  allowed  by  law  in  an  action  in  a 
justice's  court,  and  are  limited  in  like  manner ;  unless  the  [appli- 
cation] action  is  founded  upon  an  allegation  for  forcible  entry  or 
forcible  holding  out ;  in  which  case,  the  judge  or  justice  may  award 
to  the  successful  party  a  fixed  sum  as  costs,  not  exceeding  fifty 
dollars,  in  addition  to  his  disbursements.  (Code  of  Civil  Pro- 
cedure, §  2250,  pt.) 

§  239b.  Meet  of  execution.  The  issuing  of  [a  warrant,]  an 
execution  for  the  removal  of  a  tenant  from  demised  premises, 
cancels  the  agreement  for  the  use  of  the  premises,  if  any,  under 
which  the  person  removed  held  them ;  and  annuls  accordingly  the 
relation  of  landlord  and  tenant,  except  that  it  does  not  prevent  a 
landlord  from  recovering,  by  action,  any  sum  of  money,  which  was, 
at  the  time  when  the  [precept]  summons  was  issued,  payable  by 
the  terms  of  the  agreement,  as  rent  for  the  premises ;  or  the  reason- 
able value  of  the  use  and  occupation  thereof  to  the  time  when  the 
[warrant]  execution  was  issued,  for  any  period  of  time,  with 
respect  to  which  the  agreement  does  not  make  any  special  provision 
for  payment  of  rent.    (Code  of  Civil  Procedure,  §  2253.) 

§  2^9c.  ihmi&ges  for  diBpoteMivn  when  judgrmcnt  reversed.  w;i en 
«  judgment  for  the  summary  possession  of  real  property  is  revered 
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§  239d  on  appeal  the  person  dispossessed  may  [also]  maintain  an  action, 

to  recover  the  damages  which  he  has  sustained  by  the  dispossession. 
(Code  of  Civil  Procedure,  §  2263,  pt.) 

§  239d.  Redemption  of  real  property  nnder  lease.  Where  [the 
special  proceeding]  an  action  to  recover  summary  possession  of 
real  property  is  founded  upon  an  allegation  that  a  lessee  holds 
over,  after  a  default  in  the  payment  of  rent,  and  the  unexpired 
term  of  the  lease,  under  which  the  premises  are  held,  exceeds 
five  years,  at  the  time  when  the  [warrant  is  issued]  judgment  is 
rendered;  the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  [warrant,] 
judgment,  pay  or  tender  to  the  [petitioner,]  plaintiff,  his  heir, 
executor,  administrator,  or  assignee,  or  if,  within  five  days  before 
the  expiration  of  the  year,  he  cannot,  with  reasonable  diligence,  be 
found  within  the  city  or  town,  wherein  the  property,  or  a  portion 
thereof,  is  situated,  then  to  the  judge  or  jystice  who  [issued  the 
warrant,]  rendered  the  judgment,  or  his  successor  in  oflice,  all 
rent  in  arrear  at  the  time  of  the  payment  or  tender,  with  interest 
thereupon,  and  the  costs  and  charges  incurred  by  the  [petitioner.  J 
plaintiff.  Thereupon  the  person,  making  the  payment  or  tender, 
shall  be  entitled  to  the  possession  of  the  demised  premises,  under 
the  lease,  and  may  hold  and  enjoy  the  same,  according  to  the  terms 
of  the  original  demise,  except  as  otherwise  prescribed,  [in  the  next 
section  but  one.]  [In  a  case  specified  in  the  last  section,]  A 
judgment  creditor  of  the  lessee,  whose  judgment  was  docketed  in 
the  county  before  the  [precept  was  issued,]  action  was  commenced, 
or  a  mortgagee  of  the  lease,  whose  mortgage  was  duly  recorded,  in 
the  county,  before  the  [precept  was  issued,]  action  vxis  com- 
menced, may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  [warrant]  judgment,  unless  a  redemption  has 
been  made  as  pre£cribed[,  in  the  last  section,]  above  file  with  the 
judge  of  justice  who  [issued  the  warrant,]  rendered  the  judgment, 
or  with  his  successor  in  offipe,  a  notice,  specifying  his  interest  and 
the  sum  due  to  him ;  describing  the  premises ;  and  stating  that  it  is 
his  intention  to  redeem,  as  prescribed  in  this  section.  If  a 
redemption  is  not  made  by  the  lessee,  his  executor,  administrator, 
or  assignee,  within  a  year  after  the  execution  of  the  [warrant,] 
judgment,  the  person  so  filing  a  notice,  or,  if  two  or  more 
persons  have  filed  such  notices,  the  one  who  holds  the  first 
lien  mav,  at  anv  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of 
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the  year,  redeem  for  his  own  benefit,  in  like  manner  as  the  §§  239e-239f 
lessee,  his  executor,  administrator,  or  assignee  might  have  so  " 
redeemed.  Where  two  or  more  judgment  creditors  or  mortgagees 
have  filed  such  notices,  the  holder  of  the  second  lien  may  so  redeem, 
at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  the  first  lien 
might  have  redeemed ;  and  the  holder  of  the  third  and  each  subse- 
quent lien,  may  redeem,  in  like  manner,  at  any  time  before  two 
o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeed- 
ing that  in  which  his  predecessor  might  have  redeemed.  But  a 
second  or  subsequent  redemption  is  not  valid,  unless  the  person 
redeeming  pays  or  tenders  to  each  of  his  predecessors  who  has 
redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum  due 
upon  his  judgment  or  mortgage;  or  deposit  those  sums  with  the 
judge  or  Justice,  for  the  benefit  of  his  predecessor  or  predecessors. 
(Code  of  Civil  Procedure,  §§  2256,  2257.) 

§  239e.  Effect  of  redemption  upon  lease.  Where  a  redemption  is 
made,  as  prescribed  in  [either  of  the  last  two  sections]  the  pre- 
ceding section  J  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  [petitioner,]  plaintiff  since  the 
[warrant  was  issued,]  judgment  was  rendered,  so  far  that  the  new 
lessee,  his  assigns,  undertenants,  or  other  representatives,  may, 
upon  complying  with  the  terms  of  the  lease,  hold  the  premises  so 
leased  until  twelve  o'clock,  noon,  of  the  first  day  of  May,  next 
succeeding  the  redeniption.  And,  in  all  other  respects,  the  person 
so  redeeming,  his  assigns  and  representatives,  succeed  to  all  the 
rights  and  liabilities  of  the  [petitioner,]  plaintiffs  under  such  a 
leasa     (Code  of  Civil  Procedure,  §  2258.) 

§  239f.  Bights  and  liabilities  upon  redemption  nnder  lease.  The 
person  so  redeeming,  [as  prescribed  in  the  last  three  sections] 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  [issued  the  warrant,]  rendered  the  judgment 
or  to  his  successor  in  office,  a  petition,  duly  verified,  setting  forth 
the  facts  of  the  redemption,  and  praying  for  an  order,  establish- 
ing the  rights  and  liabilities  of  the  parties  upon  the  redemption. 
Whereupon  the  judge  or  justice  must  make  an  order,  requiring  the 
other  party  to  the  redemption  to  show  cause  before  him,  at  a  time 
and  place  therein  specified,  why  the  prayer  of  the  petition  should 
not  be  granted.  The  [order  to  show  cause]  notice  must  be  made 
returnable,  not  less  than  two  nor  more  than  ten  days,  after  it  is 
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23te-278  ff'*^*®^  9  '^'^  ^^  muBt  be  served  at  least  two  days  before  it  is 

retuTtiable.     Upon  the  return  thereof,  the  judge  or  justice  mnst 

hear  the  allegations  and  proofs  of  the  parties,  and  nuisrt  make  such 
[a  final]  nil  order  as  justice  requires.  (Code  of  Civil  Procedure, 
§  22S9,  pt.) 

§  239g.  Costs  and  expenses  of  redemption  under  lease.  The  costs 
and  expenses  of  estahUshing  the  riglUs  ajid  liabilities  of  the  par- 
ties upon  redemption  must  be  paid  by  the  petitioner.  (Code  of 
Civil  Procedure,  §  2259,  pt.) 

§  2S9h.  Osder  on  Tedemption  under  lease.  The  [final]  order,  or 
a  certified  copy  thereof,  m^y  be  recorded  in  like  manner  as  a  deed. 
A  persoii,  other  than  the  lessee,  who  redeems  £as  prescribed  in  the 
last  three  sections]  eucceeds  to  all  the  duties  and  liabilities  of  the 
lessee,  accruing  after  the  redemption,  as  if  he  was  named  as  lessee 
in  the  lease.     (Code  of  Civil  Procedure,  §  2259,  pt) 

§  239i.  ficope  of  article.  This  £title]  article  does  not  impair 
the  rights  of  a  landlord,  lessor,  or  tenant,  in  a  ease  not  therein  pro- 
vided for.  Where  a  special  statutory  provision  confers  a  right  to 
take  proeeedings,  in  the  manner  heretofore  prescribed  by  law,  for 
the  summary  removal  of  a  person  in  possession  of  real  property, 
the  proceedings  thereimder  must  be  taken  as  prescribed  in  this 
[title.]  4irticle  for  the  summanj  possessio^i  of  real  property  and 
the  civil  practice  niks.  A  [final  order,  made  in  a  special  proceed- 
ing, taken  as  prescribed  in  this  title,]  jvdgment  wi  such  an  action 
f4yr  summary  possession  is  not  a  bar  to  an  action  [of  ejectment  J 
to  recov-er  the  property  affected  thereby.  (Code  of  Civil  Proced- 
ure, §  2264.) 

§  4.  Such  chai)ter  is  hereby  ajnended  by  adding  to  article  eight 
the  following  new  sections  to  read  as  follows : 

§  277.  lien  of  pnrchtfle  money  mortgage.  Where  real  property 
is  sold  and  conveyed,  and,  at  the  same  time,  ii  mortgage  thereupon 
is  given  by  the  purdiaser,  to  secure  the  payment  of  the  whole  or 
part  of  tlie  purchase  money,  the  lien  of  tlie  mortgage,  upon  that 
real  property,  is  superior  to  the  lien  of  a  previous  judgment  wliolly 
or  partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum 
of  money  against  the  purchaser.  (Code  of  Civil  Procedure,  §§ 
1254,  12^72.) 

§  278.  Interest  covered  by  judicial  sale.  Tlie  conveyance  of 
re-al  property  adjudged  to  he  sold  in  an  action  or  proceeding  i» 
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effectual,  to  pass  the  right,  title  or  interest  of  a  party  adjudged  to   §§  279-280 
be  sold.     (Code  of  Civil  Procedure,  §  1242,  pt.)  

§  279.  Conveyance  uniler  judicial  sale  to  state  interest  solA.  A 
conveyance  of  pjoperty,  sold  by  virtue  of  an  execution,  or  sold 
pursuant  to  a  judgmeat,  which  specifies  the  particular  party  or 
parties,  whoae  right,  title  or  interest  is  directed  to  be  sold,  must 
distinctly  state,  in  the  granting  clause  thereof,  whose  right,  title, 
or  interest  wa»  sold,  and  is  conveyed,  without  naming,  in  that 
clause,  any  of  the  other  parties  to  the  action ;  otherwise,  the  pur- 
chaser is  not  bound  to  accept  the  conveyance,  and  the  officer  execut- 
ing it  is  liable  for  the  damages,  which  the  purchaser  sustains  by 
the  omission  whether  he  accepts  or  refuses  to  accept  it.  (Code  of 
Civil  Procedure,  §  1244.) 

§  280.  Sale  of  real  property  pending  litigation.  When  [the] 
an  appeal  is  from  a  judgment  in  favor  of  the  owner  of  real  estate, 
in  an  action  to  set  aside  a  conveyance  thereof,  or  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  thereof, 
such  owner  shall  have  the  same  right  to  sell  or  dispose  of  the 
same  as  though  no  appeal  had  been  taken;  imless  the  appellant 
shall  file  with  the  clerk  of  the  court  a  written  undertaking  in  a 
sum  fixed  by  the  court,  or  a  judge  thereof,  upon  a  notice  to  the 
respondent  of  at  least  ten  days,  and  to  be  approved  by  such  court 
or  judge,  to  the  effect  that  the  appellant  will,  in  case  the  judgment 
appealed  from  shall  be  affirmed,  pay  to  such  owner  such  damages 
as  he  may  suffer  by  reason  of  such  appeal,  not  exceeding  the 
amount  of  the  penalty  in  such  undertaking.  Such  undertaking 
may  be  filed  at  any  time  during  the  appeal,  but  any  sale  of  such 
real  estate  or  contract  to  sell  the  same  in  good  faith  and  for  a  val- 
uable consideration  after  said  judgment  and  before  the  filing  of 
stteh  undertaking,  shall  be  as  valid  as  if  such  undertaking  had  not 
be^i  filed.  In  case  such  undertaking  shall  not  be  filed,  the  respond- 
ent shall  be  entitled^  at  any  time  during  such  appeal,  to  an  order 
discharging  of  record  any  notice  of  pendency  of  action  filed  in  the 
action,  and,  in  an  action  to  compel  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate,  also  canceling  and  discharging 
of  record  said  contract,  in  case  the  same  has  been  recorded.  (Code 
of  Civil  Procedure,  §.  1323,  pt.)         ' 

§  5.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
artiele  to  be  Article  14^  to  read  as  follows : 


526  Consolidated  Laws 


ARTICLE  III. 

RECOVERY  OF  REAL  PROPERTY 

Section  Jf52.  Action  to  recover  real  property, 

JfS3.  Action  by  grantor  or  lessor  in  default  of  goods  to  dis- 
train in  satisfaction  of  rent. 
JfoJf,  Action  by  remainderman  or  reversioner, 
4S5.  Action  to  recover  apartment, 
Jf56,  Action  by  joint  tenants  or  tenants  in  common, 
Jf57,  Action  involving  land  not  exceeding  six  inches  in 

width, 
J^58,  Action  by  grantee  in  name  of  grantor, 

459.  When  plaintiff  may  recover  against  one  defendant, 

subject  to  rights  of  others, 

460.  Damages  in  action  to  recover  real  property, 

461.  Damages  under  undertaking, 

462.  Payment  of  rent  in  arrears  with  interest  and  costs. 

463.  Restoration  of  possession  upon  payment  of  rent, 

costs  and  other  charges, 
464-  Proceeding  upon  payment  of  rent. 

465.  Allowance  for  use  of  property. 

466.  When  ouster  to  be  proved. 

467.  Liability   of   one   who   purchases   while   action   is 

pending, 

468.  Effect  of  judgment. 

469.  Effect  on  possession  of  vacating  judgment. 

■ 

§§  452-453        §  452.  Action  to  recover  real  property.    When  six  months'  rent 

or  more  is  in  arrear,  upon  a  grant  reserving  rent,  or  upon  a  lease 
of  real  property,  and  the  grantor  or  lessor,  or  his  heir,  devisee,  or 
assignee,  has  a  subsisting  right  by  law  to  re-enter  for  the  failure 
to  pay  the  rent,  he  may  maintain  an  action  to  recover  the  pro- 
perty granted  or  demised,  without  any  demand  of  the  rent  in 
arrear,  or  re-entry  on  the  property.  A  mortgagee,  or  his  assignee 
or  other  representative  cannot  [maintain  such  an  action  to] 
recover  the  mortgaged  permises  by  an  action  for  the  recovery  of 
real  property.  [SuchJ  An  action  for  the  recovery  of  real  property 
cannot  be  maintained  in  a  case  where  an  action  for  dower  may  be 
maintained!],  as  prescribed  in  article  third  of  this  title.]  (Code  of 
Civil  Procedure,  §§  1504,  1498,  1499,  pt.) 

§  453.  Action  by  grantor  or  lessor  in  default  of  goods  to  distrain  in 
satisfaction  of  rent.   Where  a  right  of  re-entrj'  is  reserved  and  given 
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to  a  grantor  or  lessor  of  real  property,  in  default  of  a  sufficiency  of  8§  454-457 
goods  and  chattels  whereon  to  distrain  for  the  satisfaction  of  rent  " 
due,  the  re-entry  may  be  made,  or  an  action  to  recover  the  property 
demised  or  granted,  may  be  maintained  by  the  grantor  or  lessor, 
or  his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the 
payment  of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by  leav- 
ing it  at  his  dwelling-house  on  the  premises  with  a  person  of  suit- 
able age  and  discretion ;  or,  if  the  defendant  cannot  be  found  with 
due  diligence,  and  has  no  dwelling-house  on  the  premises,  whereat 
a  person  of  suitable  age  and  discretion  can  be  found,  by  posting  it 
in  a  conspicuous  place  on  the  premises.  (Code  of  Civil  Proce- 
dure, §  1505.) 

§  454.  Action  by  remainderman  or  reversioner.  Where  a  tenant 
for  life,  or  for  a  term  of  years,  suffers  judgment  to  be  taken  against 
him,  by  consent  or  by  default,  in  an  action  [of  ejectment,J  to 
recover  the  property,  or  an  action  for  dower,  the  heir,  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  [of  ejectment]  to 
recover  the  property.     (Code  of  Civil  Procedure,  §  1680.) 

§  455.  Action  to  recover  apartment.  In  [such]  a  case  where 
two  or  more  defendants  occupy  different  apartments  in  a  building 
in  an  action  to  recover  the  building  and  its  curtilage,  the  plain- 
tiff is  entitled  to  judgment  jointly  against  all  the  defendants  who 
are  liable  to  him.     (Code  of  Civil  Procedure,  §  1517,  pt.) 

§  456.  Action  by  joint  tenants  or  tenants  in  common.  Where  two 
or  more  persons  are  entitled  to  the  possession  of  real  property,  as 
joint  tenants  or  tenants  in  common,  one  or  more  of  them  may  main- 
tain [such]  an  action  to  recover  his  or  their  undivided  shares  in 
the  property,  in  any  case  where  such  an  action  might  be  maintained 
by  all.     (Code  of  Civil  Procedure,  §  1500.) 

§  457.  Action  involving  land  not  exceeding  six  inches  in  width 
in  city.  An  action  to  recover  real  property  cannot  be  maintained 
where  in  any  city  the  real  property  consists  of  a  strip  of  land  not 
exceeding  six  inches  in  width  upon  which  there  stands  the  exte- 
rior wall  of  a  building  erected  partly  upon  said  strip  and  partly 
upon  the  adjoining  lot,  and  a  building  has  been  erected  upon  land 
of  the  plaintiff  abutting  on  the  said  wall,  unless  said  action  be 
commenced  within  one  year  after  the  completion  of  the  erection  of 
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§9*468-469    sucb  wall  [or  withm  one  year  aft»r  the  first  day  of  September^ 

189ftJ.  But  an  action  may  be  maintainsd^  if  commenced  within, 
the  further  period  of  one  year;  for  the  recovery  of  damages  by 
reason  of  the-  eieetion  of  suck  wall^  and  upon  the  satisfaction,  of 
the  judgment  for  such  damages^,  the*  title  of  the  plainti'S  to  suck 
sferip  of  landj  shall  thereby  be  transferred  to  and  vest  in  the  defendj- 
ant.  If  neither  an  action  [of  ejectmBnt]  to  recover  the  reaH 
property  nor  an  action  for  the  recovery  of  damages  be  brought 
withini  the-  period  hjercbjr  limited  therefor,  the  person  in  possession, 
of  such  lands  shall  be  deemed  to:  have  an  easement  in  said  stripi 
o£  land  so  long  as  the  said  wall  partly  erected  thereon  shaU  standy 
and  no  longer,  and  in  ease  of  the  destruction  of  such  wall  the- 
owner  of  such  strip  shall  have  the  same  right  to  take  or  reeover* 
the  possession  thereof  as  if  such  wall  had  never  existed.  (Code 
of  Civil  Procedure,  §  1499,  pt.) 

§  458.  Action  hy  grantee*  in.  name  of  grantor.  [Such]  An* 
action  to  recover  real  property  may  be  mainJiained  by  a  grantee^ 
his  heir  or  devisee,  in  the  nam^e  of  the  grantor,  or  his  heir,  where 
the  conveyance,  under  whick  he  claims,  is  void  because  the  pro- 
perty^  conveyed  was  held  adversely  to  the  grantor.  The  plaintiff 
must  be  allowed  to  prove  the  facts  to  bring  the  case  within  this 
section.  In  such  an  action  a  judgment  against  the  plaintiff  shall 
not  award  costs  to  the  defendant;  but  where  the  defendant  is 
entitled  to  costs  as  prescribed  in  section  [3229*  of  this  act,]  93  of 
the  costs,  fees,  disbwrsements  amd  interest  law,  they  may  be  taxed, 
and  the  person  who  maintained  the  action  in  the  plaintiff's  narafl 
may  be  compelled  to  pay.  the  same  as  prescribed  in  section  [3247 
of  this  act.]  13  of  the  costs,  fees,  disbursements  and  interest  law, 
(Code  of  Civil  Procedure,  §  1501..) 

§  45d.  When  plaintiff  may  recover  against  one  defendant,,  sub- 
ject to  rights  of  otiiers.  [Section  1516  of  this  act  does  not  apply  to 
a  case.]  Where  one  or  more  defendants[,  answering  as  therein 
prescribed,]  hold  under  another  defendant,  [and]  the  plaintiff 
may  elect[s]  to  proceed  against  the  latter,  subject  to  the  rights 
and  interests  of  the  former.  In  such  a  case,  the  proceedings 
against  the  defendant  so  answering  must  be  stayed  until  [final] 
judgment  and  if  the  plaintiff  recovers  [final]  judgmemt  against 
the  defendant,  under  whom  they  hold,  the  judgment  operates  as  a 
transfer  to  the  plaintiff  or  that  the  defendant's  right,  title,  and 
interest,  and  the  costs  of  the  defendant  or  defendants  so  answer- 
ing are  in  the  discretion  of  the  court.  (Code  of  Civil  Procedure, 
§  1518.) 
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§  460.  Dwiat^g  im  aictiDB  to  recover  retl  property.  In  an  action  89  46<M82 
to  recoT«r  real  property,  or  the  possession  thereof,  the  plaintiiF 
may  demand  in  bi»  complaint,  and  in  a  proper  case,  recover,  dai»- 
ages*  for  withholding  the  property.  [In  an  action  brought  as 
preseribeck  in  this  article  the  plaintiff, J  Where  he  recovers  jndg- 
ment  for  the  property,  or  possession  of  the  property,  he  is 
entitled  to  recover,  as  damages,  the  rents  and  profits,  or  the 
value  of  the  use  and  occupation,  of  the  real  property  recovered,, 
for  a  term  not  exceeding  six  years;  but  the  damages  shall  not 
include  the  value  of  the  use  of  any  improvements  made  by  the 
defendifnt,  or  those  under  whom  he  claims.  Where  permanent 
improvements  have  been  made  in  good  faith,  by  the  def«rdant, 
or  those  under  whom  he  claims,  while  holding,  under  color  of 
titlcj  adversely  to  the  plaintiff,  the  value  thereof  must  be  allowed 
to  the  defendant,  in  reduction  of  the  damages  of  the  plaintiff,  but 
not  beyond  the  amount  of  those  damages..  [Those  damages, 
include  the  rents  and  profits  or  the  value  of  the  use  and  occupa- 
tion of  the  property,  where  either  can  legally  be  recovered  by 
plaintiff-!  If  the  right  or  title  of  the  jdaintiff  expires  after 
the  commencement  of  the  action,  but  before  the  trial,  and  he  would 
have  been  entitled  to  recover  but  for  the  expiration,  [and  the 
plaintiffj  he  is  entitled  to  judgment  for  his  damages  for  the  with- 
holding of  the  property,  to  the  time  when  his  right  or  title  so 
expired.  (Code  of  Civil  Procedure,  §§  1496,  1497,  1520,  pt. 
1531.) 

§  461.  DamAgfs  under  usdertakii^.  Where  an  undertaikin^  is. 
given,  [as  prescribed  in  the  last  section^  to  stay  proceedings  in 
an  action  to  recover  real  property  the  damages  to  be  paid  upon 
the  vacating  of  the  injunction  order,  or  the  decision  of  the  action 
against  the  party  obtaining  it,  shall  include  not  only  the  reasonable 
rents  and  profits  of  the  real  property,  recovered  by  the  verdict, 
report,  or  decision,  but  all  waste  committed  upon  the  property, 
after  the  granting  of  the  injunction.  (Code  of  Civil  Procedure,  §§ 
616,  pt.,  617,  pt.,  620,  pt.) 

§  462.  Fa^^ent  of  rent  in  arreass  with  interest  and  costs.  At 
any  time  before  [final]  judgment  for  the  plaintiff  is  rendered  and 
the  judgment  roll  is  filed  in  an  action  brought  as  prescribed  in 
[iptther  of  the  last  twoj  sections  Jf52  or  4-^3  of  this  chapter  the 
defendant  may  pay  or  tender  to  the  plaintiff  or  his  attorney,  or 
pay  into  court  all  the  rent  then  in  arrears  with  interest  and  the* 
costs  of  the  action  to  be  taxed ;  and  thereupon  the  complaint  must 
be  dismissed.     (Code  of  Civil  Procedure,  §  1506.) 
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§§  463-466       §  463.  Bestoration  of  possession  upon  payment  of  rent,  costs  and 

other  charges.  At  any  time  within  six  months  after  possession  of 
the  property,  awarded  to  the  plaintiff  in  [suchj  an  action 
brought  to  recover  real  property,  has  been  delivered  to  him  by 
virtue  of  an  execution  issued  upon  a  judgment  rendered  therein, 
the  defendant,  or  any  person  who  has  succ^ded  to  his  interest  or 
a  mortgagee  of  the  lease,  or  of  any  part  thereof,  who  was  not  in 
possession  when  [final J  judgment  was  rendered,  may  pay  or 
tender  to  the  plaintiff,  or  his  executor,  administrator,  or  attorney, 
or  may  pay  into  court,  for  the  use  of  the  person  so  entitled  thereto, 
the  amount  of  rent  in  arrear,  as  stated  in  the  judgment,  and  the 
costs  of  the  action  with  interest,  and  all  other  charges  incurred  by 
the  plaintiff.     (Code  of  Civil  Procedure,  §  1508.) 

§  464.  Proceeding:  upon  payment  of  rent.  Within  three  months 
after  making  the  payment  or  tender,  the  person  who  made  it,  or 
his  representative,  may  apply  to  the  court  for  an  order  that  pos- 
session of  the  property  be  delivered  to  him ;  and  thereupon,  upon, 
proof  of  the  facts,  and  pajonent  of  the  simi  due  by  reason  of  rent 
accruing  since  the  judgment  was  rendered,  and  upon  compliance 
with  all  other  terms  to  be  complied  with  by  the  grantee  or  lessee, 
to  the  time  of  the  application,  the  court  must  make  an  order, 
directing  that  possession  of  the  property  be  delivered  to  the  appli- 
cant, who  shall  hold  and  enjoy  the  same,  without  any  new  grant 
or  lease  thereof,  according  to  the  terms  of  the  original  grant  or 
lease.  IN^^otice  of  the  application  must  be  served  upon  the  plain- 
tiff's attorney.     (Code  of  Civil  Procedure,  §  1509.) 

§  4G5.  Allowance  for  use  of  property.  If  possession  of  the 
property  recovered  has  been  delivered  to  the  plaintiff,  by  virtue  of 
an  execution  issued  upon  a  judgment  in  the  action,  tlie  order  must 
provide  for  setting  off  the  sum  which  the  plaintiff  has  made,  or 
which  he  might,  without  wilful  neglect  have  made,  of  the  property, 
during  the  possession  thereof,  against  the  rent  accruing  after  the 
judgment  was  rendered,  and  for  reimbursement  to  the  applicant  of 
the  balance,  if  any,  of  the  sum  paid  into  court  by  him,  after  mak- 
ing the  set-off  prescribed  in  this  section.  (Code  of  Civil  Pro- 
cedure, §  1510.) 

§  466.  When  ouster  to  be  proved.  Wliere  the  action  is  brought 
by  a  tenant  in  common,  or  a  joint  tenant,  against  his  co-tenant, 
the  plaintiff,  besides  proving  his  right,  must,  also  prove  that  the 
defendant  actually  ousted  him,  or  did  some  other  act,  amounting 
to  a  total  denial  of  his  right.     (Code  of  Civil  Procedure,  §  .1515.) 
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§  467.  Liability  of  one  who  purchases  while  action  is  pending.  §§467-469 
If  the  defendant,  in  an  action  [of  ejectment, J  to  recover  real  prop- 
erty  aliens  the  real  property  in  question,  after  the  filing  of  a 
notice  [as  specified  in  section  1670  of  this  act  J  of  the  pendency 
of  the  action,  and  an  execution  against  him  for  the  plaintiff's 
damages  is  returned  wholly  or  partly  unsatisfied,  an  action  may 
be  maintained  by  the  plaintiff  against  any  person,  who  has  been 
in  possession  of  the  property,  under  the  defendant's  conveyance, 
to  recover  the  unsatisfied  portion  of  the  damages,  for  a  time  not 
exceeding  that,  during  which  he  possessed  the  property.  (Code 
of  Civil  Procedure,  §  1685,  pt.) 

§  468.  Effect  of  judgment.  A  [finalj  judgment  in  an  action 
[specified  in  this  article,]  to  recover  real  property  rendered  upon 
the  trial  of  an  issue  of  fact,  is  conclusive  as  to  the  title  established 
in  the  action,  upon  each  party  against  whom  it  is  rendered,  and 
every  person  claiming  from,  through  or  under  him,  by  title  accru- 
ing, either  after  the  judgment  roll  is  filed,  or  after  a  notice  of 
the  pendency  of  the  action  is  didy  filed  in  the  proper  county 
clerk's  office,  [as  prescribed  in  article  ninth  of  this  title.J  A 
[final]  judgment  for  the  plaintiff,  [rendered]  in  an  action  to 
recover  real  property  [specified  in  this  article,]  otherwise  than 
upon  the  trial  of  an  issue  of  fact,  is  conclusive  upon  the  defend- 
ant, and  every  person  claiming  from,  through,  or  under  him,  by 
title  accruing,  either  after  judgment  roll  is  filed,  or  after  a  notice 
of  the  pendency  of  the  action  is  filed  in  the  proper  county  clerk's 
office[,  as  prescribed  in  article  ninth  of  this  title].  (Code  of 
Civil  Procedure,  §§  1524,  1526.) 

§  46i).  Effect  on  possession  of  vacating  judgment.  Where  the 
plaintiff  in  an  action  to  recover  real  property  has  taken  possession 
of  real  property  by  virtue  of  a  [final]  judgment ;  his  possession 
shall  not  be  in  any  way  affected  bv  the  vatjating  of  the  judgment. 
In  such  a  case,  if  the  defendant  thereafter  recovers  [final]  judg- 
ment in  the  action,  it  must  award  to  him  the  restitution  of  the 
possession  of  the  property;  and  he  may  have  an  execution  there- 
upon for  the  delivery  of  the  possession  to  him,  as  if  he  was  plain- 
tiff.    (Code  of  Civif  Procedure,  §  1529.) 

§  6.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  15  to  read  as  follows: 
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§§  47(M71 


ARTICLE  16 

DETERMINFNG   CLAIM   TO  REAL  PROPERTY 

Section  Jf70,  Action  to  determine  claim  to  real  propertif^ 
JfTl.  Complaint. 
Jlf72.  Proceedings  when  defendant  claims  in  reversion  or 

remainder. 
473,  Judgment  for  plaintiff, 
JfH,  New  triotl  in  such  cm  action. 
4-75.  Effect  of  judgment  in  snch  an  action. 
Jf76.  Such  an  action  may  be  brought  agamst  a  corporor 

tion  or  receiver  thereof. 

§  470.  Action  tot  determine  olidBi  to  reail  pro|^ert7»    Where  a 

person  has  been,  or  he  and  those  \rhoae  estates  he  has,  have  been 
for  one  jrar  in  possession  of  real  property,  or  of  any  undivided 
interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a  term  of 
years  not  less  than  ten,  he  may  maintain  an  action  against  any 
other  person  to  compel  the  determination  of  any  daim  adverse  to 
that  of  the  plaintiff  which  the  defendant  makes,  or  which  it 
appears  from  the  public  records,  or  from  the  allegations  of  the 
complaint,  the  defendant  might  make  to  any  estate  in  that  prop- 
erty in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in 
possession,  rev^ersion  or  remainder,  or  to  any  interest  in  that 
property-,  including  any  claim  in  the  nature  of  an  easement 
therein,  whether  appurtenant  to  any  other  estarte  or  lands  or  not, 
and  also  including  any  lien  or  incumbrance  upon  said  property, 
of  the  amount  of  value  of  not  less  than  two  hundred  and  fiftr 
dollars.  But  this  section  does  not  apply  to  a  claim  for  dower. 
(Code  of  Civil  Procedure,  §  1638.) 

§  471.  Complaint,  The  complaint  in  such  an  action  must  set 
forth  facts  showing: 

L  The  plaintiff's  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten;  and  whether  he  hold*  it  as  heir,  devisee  or  purchaser,  with 
the  source  from  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  tb<^  property,  at  the  commencement  of  the  action  was, 
and,  for  the  one  year  next  preceding,  has  been  in  his  possession, 
or  in  the  possession  of  himself  and  those  from  whom  he  derives 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
common  with  others. 
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3.  That  tibe  defendaiit  unjustly  claims,  or  that  it  appears  from   §8471-473 
the  public  records  or  fiom  the  all^ations  of  the  complaint^  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or  ease- 
ment thereijA,  or  a  liea  o<r  iiueumbrante  thereupon  of  the  character 
specified  iu  the  last  aediion. 

The  complaint  must  describe  the  property  £as  prescribed  iu 
section  fifteen  hundred  and  eleveoi  of  this  act]  claimed  with  com- 
wum  certamty,  by  setting  forth  tlie  name  of  the  township  or  tract 
and  the  number  of  the  lot,  if  tivere  is  way,  or  in  some  other  appro- 
friale  marmer,  so  that  from  the  description  possession  of  Hie 
property  claimed  may  be  delivered  where  the  plaintiff  is  entitled 
iM/ereio,  and  may  oootain  an  allegation  that  no  personal  claim  is 
made  against  any  defendant  other  than  a  defendant  who  shall 
assert  a  claim  adjerse  to  the  claim  of  the  plaintiff  set  forth  in  the 
complaint.  The  demand  for  judgment  may  be  to  the  effect  that 
the  defendant  and  every  person  claiming  under  him  to  be  barred 
from  all  daim  to  an  estate"  in  the  property  described  in  the  com- 
plaint, or  from  all  claim  to  an  interest  or  easement  therein,  or  a 
lien  or  incumbrance  thereupon,  of  the  character  specified  in  the 
last  section,  or  it  may  combine  two  or  more  of  said  demands  with 
other  demand  for  appropriate  relief.  (Code  of  Civil  Procedure, 
§  1639.) 

§  472.  Ptoceedings  when  defendant  claimB  in  revenion  or  re- 
mainder. Where  the  defendant  claims  the  property  in  question,  or 
any  part  theneof ,  by  virtue  of  an  estate  in  Temainder  or  reversion, 
he  need  not  establish  a  ri^t  to  the  inunediate  possession  thei^of ; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession ;  and  £final J  judg- 
ment to  that  effect  must  be  rendered  accordingly,  without 
damages.    (Code  of  Civil  Procedure,  §  1643,  pt.) 

§  473.  Judgment  for  plaintiff.  If  such  a  judgment  is  taken 
upon  the  defendant's  default  in  appearing  or  pleading,  it  shall 
not  award  costs  to  either  party,  unless  it  be  taken  upon  a  default 
in  answering,  after  the  decision  of  a  demurrer  to  the  complaint. 
A  defendant  against  whom  no  personal  claim  is  made  in  the  com- 
plaint shall  not  be  entitled  to  costs  unless  awarded  by  the  court 
when  such  defendant  asserts  in  his  answer  and  establishes  a 
claim  in  said  lands  adverse  to  the  claim  of  the  plaintiff  in  said 
action.  (Code  of  Civil  Procedure,  §  1645,  pt.) 
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§§  474-476       §  474.  New  trial  in  such  an  action.     A  new  trial  of  [said]  an 

action  to  detemiine  a  claim  to  real  property  including  an  action 
to  determine  a  claim  to  a  right  of  dower  [after  judgmentj  shall 
not  be  granted  after  judgment  as  a  matter  of  right,  but  the  court 
may,  in  its  discretion  in  the  interest  of  justice,  grant  a  new  trial 
upon  an  application  made  by  any  party  within  one  year  after 
said  judgment.  But  where  a  defendant  is  an  infant,  an  idiot,  a 
lunatic,  an  habitual  drunkard,  or  imprisoned  on  a  criminal 
charge  or  in  execution  upon  conviction  of  a  criminal  offence  for 
a  term  less  than  life,  the  said  defendant  shall  have  the  right, 
within  one  year  after  his  disability  is  terminated,  to  apply  for 
and  obtain  a  new  trial  of  said  action,  and  the  representatives  of 
such  a  defendant  shall  have  the  same  right  within  one  year  after 
the  death  of  said  defendant,  if  such  death  occurs  while  the  dis- 
ability continues.     (Code  of  Civil  Procedure,  §  1646,  pt.) 

§  475.  Effect  of  judgment  in  such  an  action.  A  [final]  judg- 
ment in  favor  of  either  party,  in  an  action  [brought  as  prescribed 
in  this  article,]  to  compel  the  determination  of  a  claim  to  real 
property  is  conclusive  against  the  other  party,  as  to  the  title 
established  in  the  action,  and  also  against  every  person  claiming 
from,  through,  or  under  that  party,  by  title  accruing  after  the 
filing  of  the  judgment  roll,  or  of  the  notice  of  the  pendency  of 
the  action  [,  as  prescribed  in  article  ninth  of  this  title].  (Code 
of  Civil  Procedure,  §  1646,  pt.) 

§  476.  Such  an  action  may  be  brought  against  a  corporation  or 
aMOciation  or  receiver  thereof.  An  action  to  compel  the  determinor 
iion  of  a  claim  to  real  property  may  be  maintained,  [as  prescribed 
in  this  article,]  by  or  against  a  corporation,  or  by  or  against  an 
unincorporated  association,  as  if  it  was  a  natural  person,  or  such  an 
action  may  be  maintained  by  or  against  the  receiver  or  other  suxsr 
cesser  of  any  such  corporation  or  association.  (Code  of  Civil 
Procedure,  §  1650.) 

§  7.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  16  to  read  as  follows: 

ARTICLE  16 

FORECLOSURE 

Section  ^77.  Action    to    foreclose    where    judgment    has    been 

recovered  for  debt, 
Jf78.  Action  to  recover  debt  while  foreclosure  is  peyiding. 
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Section  ^79.  Stay  upon  payment  of  amount  due  with  interest, 

costs  and  expenses. 

480.  Filing  and  recording  mortgage  foreclosed. 

481.  Effect  of  conveyance  under  sale. 

482.  Judgment    in    foreclosure    to    direct    a    sale    of 

property. 

483.  Disposition  of  surplus;  duties  of  officers  making 

sale. 

§  477.  Action  to  foreclose  where  judgment  has.  been  recovered  §§477-479 
for  debt.  Where  [final]  judgment  for  the  plaintiff  has  been 
rendered,  in  an  action  to  recover  any  part  of  the  mortgage  debt, 
an  action,  shall  not  be  commenced  or  maintained  to  foreclose  the 
mortgage,  unless  an  execution  against  the  property  of  the  defend- 
ant has  been  issued,  upon  the  judgment,  to  the  sheriff  of  the 
county  where  he  resides,  if  he  resides  within  the  state,  or,  if  he 
resides  without  the  state,  to  the  sheriff  of  the  county  where  the 
judgment  roll  is  filed;  and  has  been  returned  wholly  or  partly 
unsatisfied.  (Code  of  Civil  Procedure,  §  1630.) 

§  478.  Action  to  recover  debt  while  foreclosure  i^  pending. 
While  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending,  or  after  [finalj  judgment  for  the  plaintiff  therein,  no 
other  action  shall  be  commenced,  or  maintained,  to  recover  any 
part  of  the  mortgage  debt,  without  leave  of  the  court  in  which 
the  former  action  was  brought.  (Code  of  Civil  Procedure, 
§  1628.) 

§  479.  Stay  upon  payment  of  amount  due  with  interest,  costs 
and  expenses.  Where  an  action  is  brought  to  foreclose  a  mort- 
gage upon  real  property  upon  lohich  a  portion  of  the\  principal 
or  interest  is  due  and  another  portion  of  either  is  to  become  due, 
Pn  a  case  specified  in  the  last  section,]  if,  after  a  [final]  judg- 
ment directing  a  sale  is  rendered,  but  before  the  sale  is  made, 
the  defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses  of 
the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judgment 
must  be  stayed;  but  upon  a  subsequent  default  in  the  payment 
of  principal  or  interest,  the  court  may  make  an  order,  directing 
the  enforcement  of  the  judgment,  for  the  purpose  of  collecting 
the  sum  then  due.      (Code  of  Civil  Procedure,  §  1635.) 
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§§  480-482        §  4S0.  Filing  and  recordimg  mortgage  £ared(»ed.     Whei^ver  u 

sheriff  or  referee  sells  rtiortgnged  premises,  under  a  decree  or 
order,  or  judgment  of  the  court,  it  shall  be  the  duty  of  the  plain- 
tiff, before  a  deed  is  executed  to  the  purchaser,  to  file  such  mort- 
gage atid  oiiy  assignment  thereof  in  the  office  of  the  derk,  unless 
such  mortgage  and  assignments  have  been  duly  proved  or 
acknowledged,  so  as  to  entitle  the  <8aT¥ie  to  be  recorded;  in  which 
oasej  if  it  has  not  been  already  done,  it  shall  be  the  duty  of  the 
plaintiff  to  cause  the  same  to  be  recorded,  at  fidl  length,  in  the^ 
county  or  counties  where  the  lands  so  sold  are  situaied,  before  a 
deed  is  executed  to  the  purchaser  on  the  sale;  the  expense  of 
which  filing  or  recording,  and  the  entry  thereof,  shall  be  allowed 
,  in  the  taxation  of  costs;  and,  if  filed  with  the  clerk,  he  shall  enter 
in  the  minutes  the  filing  of  such  mortgage  and  assignments,  and 
the  time  of  filing.  But  this  section  shall  not  extend  to  any  case 
where  the  mortgage  or  assignments  appear,  by  the  pleadings  of 
proof  in  the  suit  commenced  thereon,  to  have  been  lost  or  destroyed. 
(General  Rules  of  Practice,  r.  63.) 

§  481.  Effect  of  oonTeyanee  under  sale.  A  conveyance  upon 
a  sale,  made  pursuant  to  a  [finalj  judgment,  in  an  action  to  fore- 
close a  mortgage  upon  real  property,  vests  in  the  purchaser  the 
same  estate,  only,  that  would  have  vested  in  the  mortgagee,  if 
the  equity  of  redemption  had  been  foreclosed.  Such  a  conveyance 
is  as  valid,  as  if  it  was  executed  by  the  mortgagor  and  mortgagee, 
and  is  an  entire  bar  against  each  of  them,  and  against  each  party 
to  the  action  who  was  duly  summoned,  and  every  person  claim- 
ing from,  through  or  under  a  party,  by  title  accruing  after  the 
filing  of  the  notice  of  the  pendency  of  the  actioti[,  as  prescribed 
in  the  last  section^.      (Code  of  Civil  Procedure,  §  1632.) 

§  482.  Judgment  in  foreclosure  to  direct  a  sale  of  the  property. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  th« 
plaintiff  becomes  entitled  to  [final]  judgment,  [it]  the  court. 
must  direct  the  sale  of  the  property  mortgaged,  or  of  such  part 
thereof  as  is  suflicient  to  discharge  the  mortgage  debt,  the  expenses 
of  the  sale,  and  the  costs  of  the  action.  Where  the  mortgage  debt 
is  not  all  due,  and  the  mortgage  propertv^  is  so  circumstanced, 
that  it  can  l^e  sold  in  parcels  without  injury  to  the  interests  of 
the  parties,  the  [final]  judgment  must  direct,  that  no  more  of 
the  property  shall  be  sold,  in  the  first  place,  than  is  sufficient  to 
satisfy  the  smn  then  due,  with  the  costs  of  the  action  and  exp^ises 
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of  the  sale ;  and  that  upon  a  fiuheequeni  def atilt  in  the  payment  §  483 
of  prineipal  or  interest,  the  plaintiff  may  apply  for  an  order, 
directing  the  sale  of  the  residue,  or  of  so  ranch  thereof  as  is 
necessary  to  satisfy  the  amount  then  due,  with  the  eoala  of  the 
application  and  the  expenses  of  the  sale.  The  plaintiff  may  ap|^y 
for  and  obtain  sneh  an  order,  a&  often  as  a  default  happens.  If, 
£in  a  ease  specified  in  the  last  three  sections  J,  it  appears  that  the 
mortgaged  property  is  so  circnmstanced  that  a  sale  of  the  whole 
will  be  most  beneficial  to  the  parties,  the  [finalj  judgment  must 
direct  that  the  whole  property  be  sold;  that  the  proceeds  of  the 
sale,  after  deducting  the  costs  of  the  action,  and  the  expenses  of 
the  sale,  ^all  be  either  applied  to  the  satisfaction  of  the  whole 
snm  secured  by  the  mortgage,  with  such  a  rebate  of  interest,  as 
justice  requires;  or  be  first  applied  to  the  payment  of  the  sum 
due,  and  the  balance,  or  so  much  thereof  as  is  necessary,  be 
invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid  to 
him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becemea  due.     (Code  of  Civil  Procedure,  §§  1G26,  1036,  1637.) 

§  48$.  Bisporitios  of  snrpluft;  duties  of  officer  making  sale.  If 
there  is  any  surplus  of  the  proceeds*  of  the  sale,  after  paying  the 
expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and  the 
costs  of  the  action,  it  must  be  paid  into  court,  for  the  use  of  the 
persan  or  persons  entitled  thereto.  If  any  part  of  the  surplus 
remains  in  court  for  the  period  of  three  months,  the  court  must, 
if  no  application  has  been  made  therefor,  and  may,  if  an  applica- 
tion therefor  is  pending,  direct  it  to  be  invested  at  interest,  for 
the  benefit  of  the  person  or  persons  entitled  thereto,  to  be  paid 
upon  the  direction  of  the  court.  [.Within  thirty  days  after  com- 
pleting the  sale,  and  executing  the  proper  conveyance  to  the  pur- 
chaser, unless  such  time  be  extended  by  an  order  of  the  court 
entered  in  the  office  of  the  clerk  within  said  thirtv  days,  the 
officer  making  the  sale  must  file  with  the  clerk  his  report  under 
oath  of  the  disposition  of  the  proceeds  of  the  sale,  accompanied 
by  the  vouchers  of  the  persons  to  whom  payments  were  ordered  to 
be  made.] 

AVhere  real  property,  or  an  interest  in  real  property,  liable  to 
be  disposed  of  as  prescribed  in  [article  third  of  title  four  of 
chapter  eighteen  of  this  act,J  ihe  surrogate  court  act  for  the  pay- 
merit  of  decedent's  debts  is  sold  in  an  aetion  or  special  proceed- 
ing, or  otherwise,  to  satisfy  a  mortgage  or  other  lien  thereupon, 
which  accrued  during  the  decedent's  lifetime,  the  surplus  money 
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S483 must  be  paid  into  the  surrogate's  court  having  jurisdiction  to 

issue  letters  testamentary  or  of  administration  upon  the  estate  of 
the  decedent,  in  the  following  cases: 

1.  Where  eighteen  months  have  not  elapsed  since  the  date  when 
letters  testamentary  or  of  administration  were  first  issued. 

2.  Where  a  proceeding  for  a  judicial  settlement  of  the  accounts 
of  such  executor  or  administrator  has  been  commenced  within 
eighteen  months  from  the  date  of  the  issue  of  such  letters  and  is 
still  pending. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have 
not  elapsed  since  the  death  of  the  decedent. 

Money  paid  into  the  surrogate's  court,  as  herein  provided,  may 
be  paid  out  to  the  executor  or  administrator  of  the  decedent,  as 
directed  by  an  order  of  the  surrogate's  court,  to  be  accounted  for 
by  him  upon  the  judicial  settlement  of  his  accounts;  or,  in  a 
special  proceeding  brought  for  that  purpose  in  the  surrogate's 
court,  an  order  may  be  entered  directing  distribution  to  the  per- 
sons entitled  thereto,  in  case  eighteen  months  have  elapsed  since 
letters  testamentary  or  of  administration  were  first  issued  upon 
the  estate  of  the  decedent,  or,  in  case  no  such  letters  have  been 
issued,  and  two  years  have  elapsed  since  the  death  of  the  decedent. 
(Code  of  Civil  Procedure,  §  1633,  pt.) 

§  8.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  17  to  read  as  follows: 

ARTICLE  17 

FORECLOSURE  BY  ADVERTISEMEyT 

Section  JfSJf..  When  mortgage  may  he  foreclosed. 

Jf85,  Notice  of  sale. 

JfSG.  Service  of  notice  of  sale. 

Jf.87.  Duty  of  county  clerk. 

488.  Contents  of  notice  of  sale. 

489.  Postponement  of  sale. 

490.  Conduct  of  sale. 

491.  Purchase  at  sale. 

492.  Effect  of  sale. 

493.  Affidavits  of  sale. 
494'  Affidavits  of  sale. 

495.  Filing  and  recording  affidavit, 

496.  Notation  upon  record  of  mortgage, 

497.  Deed  not  necessary. 
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Section  498.  Costs, 

499.  Expenses. 

500.  Taxation. 
601.  Surplus  money. 

502.  Claims  to  surplus  money. 

503.  Application  of  surplus  money. 

504.  Order  for  distribution. 

505.  Limitation  of  last  four  sections. 

506.  Delivery  of  affidavits  to  purchaser. 

507.  Application  of  this  article  to  mortgages  to  the  state. 

§  484.  When  mortgage  may  be  foreclosed.  A  mortgage  upon  »§  484-485 
real  property,  situated  within  the  state,  containing  therein  a 
power  to  the  mortgagee,  or  any  other  person,  to  sell  the  mort- 
gaged property,  upon  default  made  in  a  condition  of  the  mort- 
gage, may  be  foreclosed,  in  the  manner  prescribed  in  this  [title,] 
article  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative; 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof,  or,  if  such  an  action  has  been 
brought,  it  has  been  discontinued,  or  [finalj  judgment  has  been 
rendered  therein  against  the  plaintiff,  or  an  execution,  issued  upon 
a  judgment  rendered  therein  in  favor  of  the  plaintiff,  has  been 
returned  wholly  or  partly  unsatisfied ; 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for 
recording  mortgages,  in  the  county  wherein  the  property  is 
situated ; 

4.  The  first  notice  required  by  subdivision  one  of  the  next 
section  is  published  within  the  time  in  which  an  action  could  be 
maintained  to  foreclose  such  mortgage.  (Code  of  Civil  Pro- 
cedure, §  2387.) 

§  485.  Notice  of  sale.  The  person  entitled  to  execute  the 
power  of  sale  must  give  notice,  in  the  following  manner,  that  the 
mortgage  will  be  foreclosed,  by  a  sale  of  the  mortgaged  property,  or 
a  part  thereof,  at  a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  publishd,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated ; 
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?  486  2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty-four 

days  before  the  day  of  the  sale,  in  a  conspicuous  place,  at  or  near 
the  entrance  of  the  building,  where  the  county  court  of  each 
county,  wherein  the  property  to  be  sold  i»  situated,  is  directed  to 
be  held ;  or,  if  there  are  two  or  more  such  buildings  in  the  same 
county,  then  in  a  like  place,  at  or  near  the  entrance  of  the  building 
nearest  to  the  property ;  or,  in  the  city  and  county  af  New  York, 
in  a  like  place,  at  or  near  the  entrance  of  the  building  where  the 
trial  and  special  terms  of  the  supreme  court  of  the  first  judicial 
district  are  directed  by  law  to  be  held ; 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
davs  before  the  day  of  sale,  to  the  clerk  of  each  countv,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated ; 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  the  n^ 
section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon  his  executor  or 
administrator,  if  an  executor  or  administrator  has  been  appointed, 
and  also  upon  his  heira,  providing  he  died  the  owner  of  the  mort- 
gaged pi'emises.  A  copy  of  the  notice  may  also  be  served,  in  a 
like  manner,  upon  a  subsequent  grantee  or  mortgagee  of  the  prop- 
erty, whose  conveyance  was  recorded,  in  the  proper  office  for 
recording  it  in  the  county,  at  the  time  of  the  first  publication  of 
the  notice  of  sale ;  upon  the  wife  or  widow  of  the  mortgagor,  and 
the  wife  or  widow  of  each  subsequent  grantee  whose  conveyance 
was  so  i-ecorded,  then  having  an  inchoate  or  vested  right  of  dower 
or  an  estate  in  dower,  subordinate  to  the  lien  of  tho  mortgagee; 
or  in  the  ev^nt  of  the  death  of  the  subsequent  grantee  who  was  at 
the  time  of  his  death  the  owner  of  the  mortgaged  premises,  then 
upon  his  heirs;  or  upon  any  person,  then  having  a  lien  upon  the 
property,  8ul)6equent  to  the  mortgage  by  virtue  of  a  judgment  or 
decree  duly  docketed  in  the  county  clei-k's  office  and  constituting 
a  specific  or  general  lien  upon  the  property.  The  notice,  specified 
in  this  section,  must  be  subscribed  by  the  person  entitled  to  exe- 
cute the  power  of  sale,  unless  his  name  distinctly  appears  in  the 
bodv  of  the  notice,  in  which  case  it  may  be  subscribed  by  his 
attome^v  or  agent.     (Code  of  Civil  Procedure,  §  2388.) 

§  480.  Service  of  notice  of  sale.  Ser\^ice  of  notice  of  the  sale, 
as  prescribed  in  subdivision  fourth  of  the  last  section,  must  be 
made  as  follows : 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  adminis- 
trator, or  a  sul>sequent  grantee  of  the  property,  whose  conveyance 
is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of  the 


jiotm,  ftfl  proBcribed  in  [article  first  af  title  fiiat  of  chapter  fifth  W  487-481 
of  this  set,]  the  civU  practice  rules  for  delivery  of  a  copy  erf  a 
^unmums,  in  order  to  make  peraonid  aervice  thereof  upon  &b 
person  to  be  served;  or  by  leaving  such  a  copy,  addressed  to  the 
person  to  be  served,  at  his  dwelling-house,  with  a  person  of  suitable 
fige  aiid  discretion,  at  least  fouTteen  days  before  the  day  of  sale. 
If  said  mortgagor  is  a  foreign  corporation  or  being  a  natural  per- 
son, he,  or  his  wife,  widow,  cKecutor  or  administrator,  or  a  subse- 
quent grantee  of  the  property  whose  conveyance  is  upon  record, 
or  his  wife  or  widow,  is  not  a  resident  of  or  within  the  state,  then 
scrriee  thereof  may  be  made  upon  them  in  like  manner  without 
the  state,  at  least  twenty-ei^t  days  prior  to  the  day  of  sale ; 

2.  Upon  any  other  X)erson,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notiee  in  the  postoffice,  properly  inclosed 
in  a  postjwiid  wrapper,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  at  least  twenty-eight  days  before  the  day  of 
sale.     (Code  of  Civil  Procedure,  §  2389. ) 

§  487.  Duty  of  county  clerk.  A  county  clerk,  to  whom  a  copy 
of  a  notiee  of  sale  is  delivered,  as  prescribed  in  subdivision  third 
of  the  last  section  but  one,  must  forthwith  affix  it  in  a  book,  kept 
in  his  offiee  for  that  purpose ;  must  make  and  subscribe  a  minute, 
at  the  bottom  of  the  copy,  of  the  time  when  he  reoerved  and  affixed 
it;  and  must  index  the  notice  to  the  name  of  the  mortgagor.  (Code 
of  Civil  Procedure,  §  2390.) 

§  488.  Ottttents  of  notice  «f  sale.  The  notice  of  sale  must 
specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each 
assignee  of  the  mortgage ; 

2.  The  date  af  tke  mortg^e,  aad  the  time  when,  and  the  place 
where,  it  is  recorded ; 

3.  The  mm  claimjed  to  be  due  upon  the  mortgage,  at  the  time 
cf  the  first  publioatien  of  the  notioe ;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  duethercupoBL; 

4u  A  deseription  of  the  mortgaged  property,  conforming  «ub- 
«taniiiilly  to  that  contained  in  the  mortgage.  (Code  of  Civil  Pro- 
<iediue,  §  23dl.) 

• 

§  489.  *«rtpo«Bic!it  tt  tale.  The  sale  may  be  portpooed, 
from  time  to  time.  In  that  case,  a  notice  of  the  po^tpoBemeirt 
must  be  published,  as  soon  as  practicable  thereafter,  in  the  news- 
paper in  which  the  original  notice  was  published ;  and  the  publict- 
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§§  490-492   tion  of  the  original  notice,  and  of  each  notice  of  postponement, 

must  be  continued,  at  least  once  in  each  week,  until  the  time  to 
which  the  sale  is  finally  postponed.  (Code  of  Civil  Procedure, 
§  2392.) 

§  490.  Conduct  of  sale.  The  sale  must  be  at  public  auction,  in 
the  day  time,  on  a  day  other  than  Sunday  or  a  public  holiday,  in 
the  coimty  in  which  the  mortgaged  property,  or  a  part  thereof,  is 
situated ;  except,  that,  where  tjie  mortgage  is  to  the  people  of  the 
state,  the  sale  may  be  made  at  the  capitol.  If  the  property  consists 
of  two  or  more  distinct  farms,  tracts,  or  lots,  they  must  be  sold 
separately ;  and  as  many  only  of  the  distinct  farms,  tracts,  or  lots, 
shall  be  sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the 
amount  due  at  the  time  of  the  sale,  and  the  costs  and  expenses 
allowed  by  law.  But  where  two  or  more  buildings  are  situated 
upon  the  same  city  lot,  and  access  to  one  is  obtained  through  the 
other,  they  must  be  sold  together.  (Code  of  Civil  Procedure,  § 
2393.) 

§  491.  Purchase  at  sale.  The  mortgagee,  or  his  assignee,  or 
the  legal,  representative  of  either,  may,  fairly  and  in  good  faith, 
purchase  the  mortgaged  property,  or  any  part  thereof,  at  the  sale. 
(Code  of  Civil  Procedure,  §  2394.) 

§  492.  Effect  of  sale.  A  sale,  made  and  conducted  as  pre- 
scribed in  this  [titlej  article  to  a  purchaser  in  good  faith,  is 
equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to  fore- 
close the  mortgage,  so  far  only  as  to  be  an  entire  bar  to  all  claim 
or  equity  of  redemption,  upon,  or  with  respect  to,  the  property 
sold,  of  each  of  the  following  persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor,  or  administrator  ; 

2.  Each  person,  claiming  under  any  of  them,  by  virtue  of  a 
title,  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  [titlej  article; 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  oflBlce,  at  the  time  of 
the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk  of 
the  county ;  and  the  executor,  administrator,  or  assignee  of  such 
a  person ; 
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4.  Every  other  person,  claiming  under  a  statutory  lien  or  in-   8§  493-494 
cumbrance,  created  subsequent  to  the  mortgage,  attaching  to  the 

title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section ; 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  was  served  as  prescribed  in 
this  [title,J  article  where  the  lien  of  the  mortgage  was  superior 
to  her  contingent  or  vested  right  of  dower,  ox  her  estate  in  dower. 
(Code  of  Civil  Procedure,  §  2395.) 

§  493.  Affidavits  of  sale.  An  affidavit  of  the  sale,  stat- 
ing the  time  when,  and  the  place  where,  the  sale  was  made; 
the  sum  bid  for  each  distinct  parcel,  separately  sold ;  the  name  of 
the  purchaser  of  each  distinct  parcel,  and  the  name  of  the  person 
or  persons,  court  officer,  or  other  officer,  to  whom  the  proceeds  of 
the  sale  were  paid,  and  the  sums  thereof  must  be  made  by  the 
person  who  officiated  as  auctioneer  upon  the  sale.  An  affidavit  of 
the  publication  of  the  notice  of  sale,  and  of  the  notice  or  notices 
of  postponement,  if  any,  may  be  made  by  the  publisher  or  printer 
of  the  newspaper  in  which  they  were  published,  or  by  his  foreman 
or  principal  clerk.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice,  at  or  near  the  entrance  of  the  proper  court  house,  may  be 
made  by  the  person  who  so  affixed  it,  or  by  any  person  who  saw 
it  so  affixed,  at  least  eighty-four  days  before  the  day  of  sale.  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the  book,  kept 
by  the  county  clerk,  may  be  made  by  the  county  clerk,  or  by  any 
person  who  saw  it  so  affixed  at  least  eighty-four  days  before  the 
day  of  sale.  An  affidavit  of  the  service  of  a  copy  of  the  notice 
upon  the  mortgagor,  or  upon  any  other  person  upon  whom  the 
notice  must  or  may  be  served,  may  be  made  by  the  person  who 
made  the  service.  Where  two  or  more  distinct  parcels  are  sold  to 
different  purchasers,  separate  affidavits  may  be  made  with  respect 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the 
parcels.     (Code  of  Civil  Procedure,  §  2396.) 

§  494.  Affidavits  of  sale.  The  matters,  required  to  be 
contained  in  any  or  all  of  the  affidavits,  specified  in  the  last  sec- 
tion, may  be  contained  in  one  affidavit,  where  the  same  person 
deposes  vnth  respect  to  them.  A  printed  copy  of  the  notice  of 
sale  must  be  annexed  to  each  affidavit ;  and  a  printed  copy  of  each 
notice  of  postponement  must  be  annexed  to  the  affidavit  of  publi- 
cation, and  to  the  affidavit  of  sale.     But  one  copy  of  the  notice 
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fi§4t&-4B6  suffices  for  two  or  more  affidavits  where  they  all  refer  to  it,  and 

are  annexed  to  each  other,  and  filed  and  recorded  together.    (Code 
of  Civil  Procedure,  §  2397.) 

§  495.  Filing  and  recording  affidavit.  The  affidavits,  specified 
in  the  last  two  sections,  may  be  filed  in  the  office  for  recording 
deeds  and  mortgages,  in  the  county  where  the  sale  took  place. 
They  must  be  recorded  at  length  by  the  officer  with  whom  they  are 
filed,  in  the  proper  book  for  recording  deeds.  The  original  affi- 
davits, so  filed,  the  record  thereof,  and  a  certified  copy  of  the 
record,  are  presumptive  evidence  of  the  matters  of  fact  therein 
stated,  with  respect  to  any  property  sold,  which  is  situated  in  tliat 
county.  Where  the  property  sold  is  situated  in  two  or  more 
counties,  a  copy  of  the  affidavits,  certified  by  the  officer  with  whom 
the  originals  are  filed,  may  be  filed  and  recorded  in  each  other 
county,  wherein  any  of  the  property  is  situated.  Thereupon  the 
copy  and  the  record  thereof  have  the  like  effect,  with  respect  to 
the  property  in  that  county,  as  if  the  originals  were  duly  filed  and 
recorded  thereon.     (Code  of  Civil  Procedure,  §  2398.) 

§  496.  Notation  upon  record  of  mortgage.  A  clerk  or  a  register, 
who  records  any  affidavit,  or  a  certified  copy  thereof,  filed  with 
him,  must  make  a  note,  upon  the  margin  of  the  record  of  the 
mortgage,  in  his  office,  referring  to  the  book  and  page,  or  the  copy 
thereof,  where  the  affidavits  are  recorded.  (Code  of  Civil  Pro- 
cedure, §  2399.) 

§  497.  Deed  not  necesaary.  The  purchaser  of  the  mortgaged 
premises,  upon  a  sale  conducted  as  prescribed  in  this  [title] 
article,  obtains  title  thereto,  against  all  persons  bound  by  the  aale, 
without  the  execution  of  a  conveyance.  Exce.pt  where  he  i«  tlie 
person  authorized  to  execute  the  power  of  sale,  such  a  purchaser 
also  obtains  title,  in  like  manner,  iipon  payment  of  the  purchase 
money,  and  compliance  with  the  other  terms  of  sale,  if  any,  without 
the  filing  and  recording  of  tlie  affidavits,  as  prescribed  in  the  last 
section  but  one.  But  he  is  not  bound  to  pay  the  purchase  money, 
until  the  affidavits,  specified  in  that  section,  with  respect  to  the 
property  purchased  by  him,  are  filed,  or  delivered  or  tendered  to 
him  for  filing.     (Code  of  Civil  Procedure,  §  2400.) 

§  498.  Costs.  The  following  costs,  in  addition  to  the  expeoaes 
specified  in  the  next  section  are  allowed,  in  proce^ings  taken  as 
prescribed  in  this  J[title3  article: 
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1.  Pear  Rawing  a  iwtiee  frf  sale,  a  iidtice  of  the  postponement  of  t^4J^*5<i 
a  sale,  or  an  affidavit,  m^de  fite  jrresmbed  m  tin*  [rttie^J  article, 

for  each  folio,  twenty-five  cents;  for  making  each  neeessary  copy 
thereof,  for  each  folio,  thirteen  centa; 

2.  For  serving  each  copy  of  the  notice,  of  sale,  required  or 
expressly  permitted  to  be  served  by  this  [title]  article,  and  for 
affixing  each  copy  thereof,  required  to  be  affixed  upon  the  court 
house,  as  prescribed  in  this  [title,!  article,  one  dollar ; 

.5-  For  superintending  the  sale,  and  attending  to  the  execution 
of  the  necessary  papers,  ten  dollars.  (Code  o£  Civil  Proeedure, 
%  2401.) 

§  49^.  lrpwi«es.  The  sums  actually  paid  for  the  following 
services,  not  exceeding  the  fees  allowed  by  law  for  those  services, 
are  allowed  in  proceedings,  taken  as  prescribed  in  thia  [title] 
article: 

1,  Por  pttblishing  the  no^iiee  of  side,  aad  the  notice  or  notices 
of  pestponeHieiit,  if  any^  fos  a  feriod  not  exceeding  tTfenty>fa«r 
weeks; 

2.  For  the*  s«rvie€S  9[oeeified  ia  seetion  [2S90]  Jf87  ol  this 
£aet.]>  ckrticle ; 

3w  for  recording,  the  affidavits';,  and  also^  where  the  property 
sold  IB  Situated  in  two  or  n^re  counties,  f  ov  making  and  reeording 
the  nete&a&rj  certified  copies  ther«of ;. 

4.  For  necessary  portage  amd  searches.  (Code  of  Civil  Pro- 
cedure, §  2402.) 

§  500.  Taxation.  The  costs  and  expenses  must  be  taxed,  upon 
notice,  l^  tie- clerk,  ol  tfie- county  -^fiiere  the  sa?le  took  plaee,  upon 
the  rerfoest  saui  at  the  expenae  of  any  person,  interested  in  the 
pdiymeat  thereof.  Each  provision  of  [this  act,]*  the  civil  practice 
rules  relating  to  the  taxation  of  costs  in  the  supnsme  court,  and 
tbe  review  thereof,  applies  to  sudi  a  taxation.  (Code  of  Civil 
Procedure,  §  2403.) 

§  501.  Surplus  money.  Any  attorney  or  other  person  who 
receives  any  money,  arising  upon  a  sale,  made  a»  prescribed  in  this 
[title]  article,  must,  within  ten  days  after  he  receives  it,  pay 
into  the  sapreme  court  the  surplus,  exceeding  the  fftim  due  and 
to  becoftie  due  upesL  the  mortgage,  and  the  costs  and  expenses  of 
the  foDedosure,  in  like  manner  and  with  like  effect,  as  if  the  pro- 
ceedings to  foreclose  the  mortgage  were  taken  in  an  action,  brought 

18 
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§§  502-505   in  the  supreme  court,  and  triable  in  the  county  where  the  sale  took 

place.     (Code  of  Civil  Procedure,  §  2404.) 

§  502.  Claims  to  surplus  money.  A  person,  who  had,  at  the  time 
of  the  sale,  an  interest  in  or  lien  upon  the  property  sold,  or  a  part 
thereof,  may,  at  any  time  before  an  order  is  made,  as  prescribed 
in  the  next  section  but  one,  file  in  the  office  of  the  clerk  of  the 
county,  where  the  sale  took  place,  a  petition,  stating  the  nature  and 
extent  of  his  claim,  and  praying  for  an  order,  directing  the  pay- 
ment to  him  of  the  surplus  money,  or  a  part  thereof.  (Code  of 
Civil  Procedure,  §  2405.) 

§  503.  Application  of  surplus  money.  A  person  filing  a  petition, 
as  prescribed  in  the  last  section,  may,  after  the  expiration  of 
twenty  days  from  the  day  of  sale,  apply  to  the  supreme  court,  at 
a  term  held  within  the  judicial  district,  embracing  the  county 
where  his  petition  is  filed,  for  an  order,  pursuant  to  the  prayer 
of  his  petition.  Notice  of  the  application  must  be  served,  in  the 
manner  prescribed  in  [this  act]  the  civil  practice  rules  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  person, 
who  has  filed  a  like  petition,  at  least  eight  days  before  the  appli- 
cation; and  also  upon  each  person,  upon  whom  a  notice  of  sale 
was  served,  as  shown  in  the  affidavit  of  sale  or  upon  his  executor 
or  administrator.  But,  if  it  is  shown  to  the  court,  by  affidavit, 
that  service  upon  any  person,  required  to  be  served,  cannot  be  so 
made  with  due  diligence,  notice  may  be  given  to  him  in  'any 
manner  which  the  court  directs.  (Code  of  Civil  Procedure,  § 
2406.) 

§  504.  Order  for  distribution.  Upon  the  presentation  of  the 
petition,  with  due  proof  of  notice  of  application,  the  court  must 
make  an  order  referring  it  to  a  suitable  person  to  ascertain  and 
report  the  amount  due  to  the  petitioner  and  to  each  other  person, 
which  is  a  lien  upon  the  surplus  money ;  and  the  priorities  of  the 
several  liens  thereupon.  Upon  the  coming  in  and  confirmation  of 
.  the  referee's  report,  the  court  must  make  such  an  order,  for  the 
distribution  of  the  surplus  money,  as  justice  requires.  (Code  of 
Civil  Procedure,  §  2407.) 

§  505.  limitation  of  last  four  sections.  The  last  four  sections 
do  not  apply  to  surplus  money  arising  upon  the  sale  of  real  prop- 
erty of  which  a  decedent  died  seized  where  letters  testamentary 
or  letters  of  administration,   upon   the   decedent's   estate  were 
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-within  two  years  before  the  sale,  issued  from  a  surrogate's  court   §8  506-507 
within  the  state,  having  jurisdiction  to  issue  them.      (Code  of 
Civil  Procedure,  §  2408.) 

§  506.  Delivery  of  affidavits  to  purchaser.  Each  county  clerk 
and  register  in  this  state,  in  whose  office  affidavits  in  foreclosure 
of  mortgages  by  advertisement,  or  the  certified  copies  thereof,  have 
been  or  shall  be  filed  and  recorded  pursuant  to  the  provisions  of 
this  [title]  article  is  hereby  authorized  to  deliver  the  same  to  the 
purchaser  of  the  mortgaged  property  on  the  foreclosure  sale  and 
such  purchaser  shall  be  entitled  to  such  delivery.  (Code  of 
Civil  Procedure,  §  2408a.) 

§  507.  Application  of  this  article  to  mortgages  to  the  state.  This 
[title]  article  does  not  affect  any  provision  of  law  inconsistent 
therewith  specially  relating  to  the  foreclosure  of  mortgages  to  the 
people  of  the  state  or  to  the  commissioners  for  loaning  certain 
moneys  of  the  United  States.  (Code  of  Civil  Procedure,  § 
2409.) 

§  9.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  18  to  read  as  follows : 

ARTICLE  18 

PARTITION 

Section  508.  When  action  of  partition  may  be  maintained. 

509.  Action  by  remainderman  or  reversioner, 

510.  Action  by  infant. 

511.  Action  by  heir. 

512.  Where  parties  are  interested  in  several  tracts. 

513.  Where  property  is  svhject  to  dower,  curtesy  or  par- 

ticular estate. 

514.  Ch.iardian  or  committee  may  accept  gross  sum. 

515.  Release  of  dower. 

516.  Lien  of  creditor  upon  share  partitioned. 

517.  Liens  upon  shares  paid  into  court. 

518.  Protection  by  court  of  unTcnoum  owners  in  partition. 

519.  Fees  and  expenses  of  referee  and  expense  of  survey. 

520.  Costs  and  expenses. 

521.  Compensation  may  be  awarded  to  equalize  interests. 

522.  Terms  of  credit  on  sale. 

]  523,  Securities  taken  upon  the  sale. 
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Section  o2J^  Saie  free  fiDm  debts  of  decedent. 

525.  Security  for  payment  of  proceeds  in  partHion. 

526.  Report  of  sale  in  partition. 

527.  Investment  of  proceeds  of  undivided  sliare. 

528.  Investment  for  unTcnoivn  and  absent  defendants  ccnd 

proceedings  thereunder. 

529.  Issues  of  fact  triable  by  jnry. 

530.  Effect  of  judgment  in  partition. 
631.  Recording  judgment  roll  in  partition. 

§§  5©8-510       §  508.  When  action  of  partition  may  be  maintained.    Where  two 

or  more  persons  hold  and  are  in  possession  of  real  property,  as 
joint  temuits  or  as  teuants  in  coinraon,  in  whiek  either  of  them 
has  an  estate  of  inheritance,  or  for  life,  or  for  years,  any  one  or 
more  of  them  may  maintain  an  action  for  the  partition  of  the 
property,  according  to  the  respective  rights  of  the  persons  inter- 
ested therein.  J  and  for  a  sale  thereof,  if  it  appears  that  a  partition 
thereof  cannot  be  made,  without  great  prejudice  to  the  owners. 
(Code  of  Civil  Procedure,  §  1532.) 

§  509.  Action  by  remaioAsrmam  or  zeTersioaier.  Where  two  or 
more  persons  hold  as  joint  tenants,  or  as  tenants  in  common,  a 
vested  remainder  or  reversion,  any  one  or  more  of  them  may  main- 
tain an  action  for  the  partition  of  the  real  property  to  which  it 
attaches,  according  to  their  respective  shares  therein,  subject  to  the 
interest  of  the  p«*son  holding  the  particular  estate  therein,  but  no 
sale  of  the  premises  in  sue*  an  action  shall  be  made,  except  by  and 
with  the  consent  in  writing,  to  be  acknowledged  or  proved  and  cer- 
tified in  like  manner  as  a  deed,  to  be  recorded  by  the  person  or  per- 
sons owning  and  holding  such  particular  estate  or  estates;  and  if  in 
snch  an  action  it  shall  appear  in  any  stage  thereof  that  partition 
or  sale  cannot  be  made,  without  great  prejudice  to  the  owners,  the 
complaint  must  be  dismissed.  The  dismissal  of  the  complaint,  as 
herein  provided,  shall  not  affect  the  right  of  any  party  to  bring  a 
new  action,  after  the  deteiTaination  of  such  partieiTlar  estate. 
(Code  of  Civil  Prw^dure,  §  1533.) 

§  510.  Action  by  infant.  An  action  for  the  partition  of  real 
property  shall  not  be  brought  by  an  infant,  except  by  the  written 
authority  of  the  surrogate  of  the  county  in  which  the  property, 
or  a  part  thereof,  is  situated.  The  authority  shall  not  be  given, 
unless  the  surrogate  is  satisfied,  by  affidavit  or  other  competent 
evidence,  that  the  interests  of  the  infant  will  be  promoted  by 
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bringtn^  the  action.    A  judgmeoii;  far  a  partition  or  sale  flhall  not   §§  511^1S 

be  »eiidea«d  in  sack  an  action,  tralesB  lie  court  ie  satisfied  that  the  " 

intei^CBtfi  of  the  infant  idll  be  promoted  theiteby,  axMi  that  fact 
is  esfrroBfily  i»ecited  in  the  jnndgment  (Code  of  -Civii  ProeeinTe, 
§1534.) 

P  511.  Action  by  heir.  A  person  claiming  to  be  entitled,  as  a 
joint  tenant  or  a  tenant  in  common,  by  reason  of  bis  being  on 
Leir  of  a  person  who  died,  holding  and  in  possession  of  real  prop- 
erty, may  maintain  an  action  for  ibe  partition  thereof,  whether 
he  is  in  or  out  of  possession,  notwithstanding  an  apj^arent  devise 
thereof  to  anotber  by  the  decedent,  and  possession  mider  such  a 
devise.  But  in  such  an  action  the  plaintiff  must  allege  and  estab- 
lish that  tbe  apparent  devise  is  void.  (Code  of  Civil  Prooedure, 
f  1537.) 

§  512.  Wkere  parties  ese  inteirflstei  im  wnttBti  txaists.  Where 
^veral  trytcis  or  parcels  of  huid  lying  within  this  staie  are  owned 
by  ike  same  persoiis  in  conimotu,  no  ^epartri^e  action  for  the  par- 
tition of  «  part  thereof  shall  he  moiMituhied  witk-mti  the  oo^i^r^wi 
of  aii  ihe  pmriies  imteresbed  therein;  or  without  the  spedfoi  ^rier 
of  the  court  mtsde  o»  Hhotiee  io  all  fyariies  trho  h^me  ^jypfnred  in 
the  action^  to  be  oMmned  before  a-pplicaiion  far  the  relief  de- 
tmuirfoiT  tit  tJbe  complavMJt;  ^nd  if  bro^kt  luitlvowt  j^ck  a  oans&d 
or  order^  ihe  duu^re  of  ihe  flainiiff  may  he  charged  witli  tive  whole 
co^t  of  proceedings,     (Gemeral  Kules  of  Practice,  r.  "B^,  pt.) 

^  513.  When  property  is  subject  to  dower,  courtesy  or  particular 
estate.  AVhere  a  party  has  a  right  of  do^^er  in  tjie  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  has  an  estate  by 
the  CTirtesv,  for  life  or  for  vears,  in  an  undivided  slxare  of  the 
]>roperty,  the  |comiuissioners]  referee  or  referees  may  allot  to 
that  pai'ty  his  or  her  share  of  the  property,  without  referenoe 
to  the  duration  of  the  estate.  And  tliey  may  make  fiartition 
of  the  share  so  allotted  to  that  party,  among  tlie  parties,  who 
sre  -entitled  to  the  Teinainder  or  pevei'sion  thereof,  to  be  enjoj^ed 
by  them  upon  tlae  determination  of  the  partirular  -estate,  -where, 
in  ike  opinion  of  the  fconimissioners.J  referee  or  referees, 
«ach  a  partitian  can  be  made  witliout  preJ5iMii<»e  to  the  TigktB  of 
the  parties.  A  party  to  an  action  for  pai'tition,  who  has  a  ri^t 
of  dower,  or  is  a  tenant  for  life^  or  for  years,  in  or  of  an  undivided 
Aaxe  q£  tbe  property  sold,  is  entitled  to  receive,  from  the  proceeds 
of  the  sale,  a  gross  Biun,  to  be  fixed  according  to  the  priiaciples  of 
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8  514  law  applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 

interest.  The  written  consent  of  the  party  to  receive  such  a  gross 
sum,  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before,  the 
filing  of  the  report  of  sale ;  otherwise,  the  couri  luust  direct  thart, 
out  of  the  proceeds  of  the  sale,  which  belong  to  the  undivided 
share  to  which  the  estate  or  interest  attaches,  one-third,  in  case 
of  a  dowress,  and  in  any  other  case  arising  under  this  section, 
the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly  repre- 
sents the  interest  of  the  holder  of  the  particular  estate,  be  paid 
into  court,  for  the  purpose  of  being  invested  for  his  or  her  benefit. 
Where  it  appears,  that  a  party  to  [thej  an  action  for  partition 
has  an  inchoate  right  of  dower  or  any  other  future  right  or  estate, 
vested  or  contingent,  or  that  any  person  or  persons  not  in  being 
who  may  by  any  contingency  become  entitled  to  any  interest  or 
estate  in  the  property  sold,  the  court  must  fix  the  proportional 
value  of  the  right  or  estate  according  to  the  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties.  If  a  sale  of  the  property, 
including  the  right  of  dower,  is  directed,  in  an  action  for  partition, 
the  interest  of  the  party  entitled  to  the  right  of  dower  shall  pass 
thereby ;  and  the  purchaser,  his  heirs  and  assigns,  shall  hold  the 
property  free  and  discharged  from  any  claim,  by  virtue  of  that 
right.  In  that  case,  the  dowress  is  entitled  to  receive,  from  the 
proceeds  of  the  sale  of  the  whole  property,  a  gross  sum,  in  satis- 
faction of  her  right  of  dower,  or  to  have  one-third  of  those  pro- 
ceeds paid  into  court,  for  the  purpose  of  being  invested  for  her 
beuefit,  as  prescribed  [in  the  next  section]  with  respect  to  the 
dowress  of  an  undivided  share.  (Code  of  Civil  Procedare,  §§ 
1553,  1569,  pt.,  1568,  1570,  pt.) 

§  514.  Guardian  or  committee  may  accept  gross  sum.  If  it  shall 
appear  to  the  court  in  an  action  for  partition,  that  the  tenant  for 
life  or  for  years,  or  the  widow,  is  an  infant,  hmatic  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has  been 
duly  appointed,  ui)on  proof  that  it  will  be  for  the  best  interest 
and  advantage  of  the  estate  of  such  infant,  or  lunatic  or  in- 
competent person,  the  court  may  authorize  and  direct  such 
guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or 
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incompetent  person,  having  snch  estate  for  life  or  years  or  dower  §§  516-518 
right,  to  execute  an  instrument  under  seal,  acknowledged  or 
proved,  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in 
lieu  of  such  estate  or  dower,  a  sum,  to  be  ascertained  by  the  court 
as  above  provided,  according  to  the  principles  applicable  to  life 
amiuities;  and  upon  presentation  of  such  an  instrument  to  the 
court,  the  value  of  the  estate  for  life  or  for  years  or  dower  so 
ascertained  by  it  shall  be  paid  to  such  guardian  or  committee. 
Such  instrument  shall  have  the  same  force  and  effect  as  a  deed  or 
instrument  executed  and  acknowledged  by  a  competent  person  or 
a  person  of  full  age.     (Code  of  Civil  Procedure,  §  1569,  pt.) 

§  515.  Kclcasc  of  dower.  A  married  woman  may  release  to  her 
husband  in  an  aciion  for  partition  her  inchoate  right  of  dower,  in 
the  property  directed  to  be  sold,  by  a  written  instrument,  duly 
acknowledged  by  her  and  certified,  as  required  by  law  with  respect 
to  the  acknowledgment  of  a  conveyance  to  bar  her  dower ;  which 
must  be  filed  with  the  clerk.  Thereupon,  the  share  of  the  proceeds 
of  the  sale,  arising  from  her  contingent  interest,  must  be  paid  to 
her  husband.    (Code  of  Civil  Procedure,  §  1571.) 

§  516.  lien  of  creditor  upon  share  partitioned,  hi  an  action  for 
partition  if  partition  of  the  property  is  made,  the  lien[,  whether 
thej  of  a  creditor  having  a  lien  on  an  undivided  share  or  interest 
in  the  property  who  is  or  is  not  made  a  party,  shall  thereafter 
attach  only  to  the  share  or  interest  assigned  to  the  party  upon 
whose  share  or  interest  the  lien  attached;  which  must  be  first 
charged  with  its  just  proportion  of  the  costs  and  expenses  of  the 
action,  in  preference  to  the  lien.  (Code  of  Civil  Procedure,  § 
1540,  pt.) 

§  517.  Liens  upon  shares  paid  into  court.  The  proceedings  to 
ascertain  and  settle  the  liens  upon  an  undivided  share  paid  into 
court  [as  prescribed  in  the  last  three  sections]  in  an  action  for 
partition,  shall  not  affect  any  other  party  in  the  action,  or  delay 
the  paying  over  or  investing  of  money,  to  or  for  the  benefit  of 
any  other  party,  upon  whose  share  or  interest  in  the  property 
there  does  not  appear  to  be  any  existing  lien.  (Code  of  Civil 
Procedure,  §  1566.) 

§  518.  Protection  by  court  of  unknown  owners  in  partition.  If  a 
person,  entitled  to  an  estate  or  interest  in  the  property  sold,  in 
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If  *ill-<SSi   OH  action  for  parti tkm  ie  luade  a  pfiJty  as  an  Mokaown  de£eniiasit^ 
^.  the  ecRurt  •  luu^t  provide  for  jljiie  pfJOfbectioii  of  kis  rigbte,  as  far  as 

may  be,  as  if  Jae  waB  ktbowa  msmI  Jiad  appeai^ad.     (Oode  of  Oiidl 

Pi-oceduj?e,  §  157.2.) 

§  519.  Pees    and    expenses   of   referee    and    expense    of  surrey. 

1)1  an  action  for  ike  partition  of  real  property  tlie  fees  and  expenses 
of  the  J[comniisfciioners,^  officers  making  partition,  including  the 
expense  of  a  survey,  when  it  is  made,  which  fees  and  expertises  are 
the  same  as  in  an  action  for  dower  as  provided  in  section  60  op 
the  costs,  fees,  disbursements  ajnd  interest  law,  must  "be  taxed 
under  the  direction  of  the  coiu't ;  and  the  amount  thereof  must  be 
paid  by  the  plaintiff,  and  allowed  as  part  of  his  costs.  (Code  of 
Civil  PjL'oeedure-  §  1555.) 

§  520.  Costs  and  expenses.  The  £finalj  judgment  for  the  par- 
tition of  tlie  property,  must  also  awxird,  that  each  defendant  pay- 
to  the  plaintiff  his  proportion  of  the  plaintiff's  costs,  including  the 
extra  allowance.  The  gum  to  be  paid  by  each  must  be  fixed  by 
the  court,  according  to  the  respective  rights  of  the  parties,  and 
specified  in  the  judgment.  If  a  defendant  is  unknown,  his  pro- 
portion of  the  costs  must  be  fixed  and  specified  in  like  manner. 
Where  ffiixalj  judgmemt,  confirming  a  sale,  is  reiklered,  the  coets 
of  each  party  to  the  aetion,  and  thie  expenses  of  the  sale,  includiiig 
the  officers  fees,  must  be  deducted  from  the  proceeds  of  the  mle, 
and  each  party's  costs  must  be  paid  to  his  attorney.  But  ihe 
court  may,  in  its  discretion,  direct  thai:  the  costs  and  expenses  of 
any  trial,  reference,  or  other  proceedings  intJie  action,  be  paid 
out  of  the  share  of  aaiy  party  in  the  proceeds,  or  may  render  judg- 
ment against  any  party  therefor.  Where  a  j>roportion  of  the  pro- 
ceeds is  to  be  paid  to,  or  invested  for  the  benefit  of  any  person,  as 
prescribed  in  any  provision  of  this  [article]  chapter  the  amount 
thereof  must  be  determined  by  liic  ve^idoe  of  the  eiitire  proceeds, 
remaining  after  deducting  tlie  costs  and  expeoaes  ehargeaUe 
againat  th£'m.  An  execution  against  an  unknown  defeDdaiiA  nay 
be  issued  to  collect  the  costs  awarded  against  him,  as  if  he  vas 
named  in  the  jiuigmcnt;  and  his  riglit,  share,  or  interest  in  tke 
propeiiy  may  be  sold  by  virtue  thereof,  as  if  he  was  named  in  the 
execution.     (C/<xle  of  Civil  Proccdui*e,  §§  1559,  157i^.) 

§  521.  Compensation  may  be  awarded  to  equalise  interests. 
Where  it  appears  iii  cm,  action  for  partition  ticiMl  piartiiion  eanaot 
be  made  equal  between  the  parties,  according  to  their  respective 
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rights,  witisoot  prejudiee  to  the  rights  or  interests  of  some  of  them,  8§  522-524 
tiiie  [finalj  judgineut  may  award  compensaticyn  to  be  made  by 
one  party  to  another  for  ecfuality  of  partition.  But  eompensation 
eaimot  be  80  awariled  against  a  party  who  h  iiuknown,  or  whose 
name  is  unknown.  JTor  can  it  be  awarded  against  an  infant, 
unless  it  appears,  that  he  has  personal  propertv  sufficient  to  pay 
it,  and  that  his  interest  will  be  promoted  thereby.  (Code  of  Civil 
Procedure,  §  1587.)         •  •  ^ 

§  522.  Terms  of  credit  on  sale.  The  court  must^  in  the  [ii^ter- 
locutory  juc^mentj  order  for  a  sale  m  partition  direct 
the  tenns  of  credit  which  may  be  allowed  for  any  portion  of 
the  purchase-money,  of  which  it  thinks  proper  to  direct  the  invest- 
ment, and  for  any  portion  of  the  purchase-money,  which  is  required 
to  be  invested  for  the  benefit  of  a  personf,  aa  prescribed  in  this 
articleX  The  portion  of  fhe  purchase-money,  for  which  credit 
is  so  allowed,  must  always  be  secured  at  interest,  by  a  mortgage 
upon  the  property  sold,  with  a  bond  of  the  purchaser ;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes.  (Code  of 
Civil  Procedure,  §§  1573,  1574.) 

§  523.  fcewdtiw  tskm  npm  the  stie.  The  officer  making  the 
sale  m  an  action  for  pertiiion  may  take  separate  mortgages  and 
other  seeuritieB  in  the  name  of  the  countv  treasurer  of  the  counts' 
in  which  the  property  is  sitnatcd,  for  such  conrenient  portions  of 
the  parehase  money,  as  are  directed  by  the  court  to  be  invested; 
and  in  tiae  name  ci  the  owner,,  for  the  share  of  any  known  owner 
of  full  age,  who  desires  to  have  it  invested.  (Code  of  Civil  Pro- 
cedure, §  1575.) 

§  524.  Sale  free  from  debts  of  decedent.  Where  [the  inter- 
lonitory  judgmcntj  an  order  directs  a  sale  of  the  premises  sought 
to  be  partitioned,  or  of  some  part  thereof,  the  f  judgmentj  order 
may,  in  the  discretion  of  the  court,  direct  that  the  premises  so  sold 
pursuant  to  such  pntcrlocutory  judg-mentj  order  shall  be  free 
from  the  lien  of  every  debt  of  such  decedent  or  decedents,  except 
debts  which  were  a  lien  upon  the  premises  before  the  death  of 
?uch  decedent  or  decedents.  When  the  action  is  brought  before 
eighteen  months  hare  elapsed  from  the  granting  of  such  letters  of 
administration  or  letters  testamentary,  as  the  cnse  may  be,  upon 
the  estate  of  the  decedent  from  whom  the  phiintiff  derived  his 
title,  and  the  [interlocutor}'  judgmentj  order  directs,  as  above 
provided,  that  the  premises  shall  be  sold,  free  from  the  lion  of 
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« 

I  524  debtS;  the  [final]  judgment  shall  direct  that  the  proceeds  of  the 

sale  remaining  after  the  payment  of  the  costs,  referee's  fees,  ex- 
penses of  sale,  taxes,  assessments,  water  rates,  and  liens  estab- 
lished before  the  death  of  the  decedent,  including  any  sum  allowed 
to  a  widow  in  satisfaction  of  her  right  of  dower,  therein  directed 
to  be  paid,  be  forthwith  paid  into  court  by  the  referee  making 
such  sale  by  depositing  the  same  with  the  county  treasurer  of  the 
•county,  in  which  the  trial  of  the  action  is  placed,  to  the  credit 
of  the  parties  entitled  thereto,  to  await  the  further  order  in  the 
premises.  Where  the  action  is  brought  before  eighteen  months 
have  elapsed  from  the  granting  of  letters  of  administration  or  let- 
ters testamentary,  as  the  ease  may  be,  upon  the  estate  of  a  deceased 
person,  who,  if  living,  should  be  a  party  to  the  action,  and  the 
[interlocutory  judgment]  order  directs,  as  above  provided,  that 
the  premises  shall  be  pold,  free  from  the  lien  of  debts,  the  [final] 
judgment  shall  direct  that  the  share  of  the  proceeds  of  such  sale, 
which  would  have  been  his,  if  living,  be  paid  into  court  by  such 
referee,  by  depositing  the  same  with  such  county  treasurer,  to  await 
the  further  order  in  the  premises.  Upon  the  certificate  of  the  surro- 
gate of  the  county  of  which  the  decedent  was,  at  the  time  of  his 
death,  a  resident,  showing  that  eighteen  months  have  elapsed  since 
the  issuing  of  letters  testamentary  or  letters  of  administration,  as 
the  case  may  be,  \ipon  the  estate  of  said  decedent,  and  that  no  pro- 
ceedings for  the  mortgage,  lease  or  sale  of  the  real  property  of  said 
decedent  for  the  payment  of  his  debts  or  funeral  expenses,  or 
both,  is  pending,  and  upon  the  certificate  of  the  county 
clerk  of  the  coimty  where  the  real  property  sold  under 
the  [interlocutory  judgment]  order  is  located,  showing  that 
no  notice  [provided  for  in  section  2751  of  the  code  of 
civil  procedure]  of  pendency  of  action  in  respect  to  such  real 
property  has  been  filed  in  his  offiee,  the  court,  wherein  the 
[final]  judgment  was  made  shall,  upon  the  application  of  any 
party  to  said  action,  make  an  order  directing  the  county  treasurer 
to  pay  to  said  party  fi-om  said  deposit,  the  amount  to  which  he  is 
entitled  under  the  said  [final]  judgment,  with  the  accumulation 
thereon,  if  any,  less  the  fees  of  said  county  treasurer.  Any  party 
to  such  action  may,  at  any  time  after  [final]  judgment,  upon 
notice  to  the  executors  or  administrators  of  the  decedent  from 
whom  the  ])arty  applying  derived  his  share  Or  interest,  apply  to 
the  court  in  which  said  action  is  pending  for  leave  to  withdraw 
the  deposit  or  the  share  of  the  deposit,  adjudged  in  the  [final] 
judgment  to  belong  to  him ;  and,  upon  said  ap})lication,  the  court 
mav,  in  its  discretion,  make  an  order  directins:  the  countv  treasurer 


Real  Propeety  Law  555 

to  pay  over  to  said  party  the  deposit,  or  the  share  of  the  deposit,   8  524 
adjudged  in  the  [final J  judgment  to  belong  to  him,  but  said  order 
shall  not  be  made  until  said  party  so  applying  shall  have  furnished 
a  bond  to  the  people  of  the  state  of  New  York  in  the  penalty  of 
twice  the  amount  of  the  deposit  sought  to  be  withdrawn,  with 
two  or  more  good  and  sufficient  sureties,  approved  by  the  judge 
or  justice  of  the  court  making  such  order,  and  filed  with  such 
approval,  in  the  office  of  the  clerk  of  the  county  in  which  such 
action  is  pending,  to  the  effect  that  the  said  party  so  withdrawing 
said  deposit  will  pay  any  and  all  claims,  not  exceeding  the  amount 
of  said  deposit,  when  thereunto  required  by  order  of  the  court  or 
by  order  of  the  surrogate  or  of  the  surrogate's  court  in  a  pro- 
ceeding to  mortgage,   lease  or   sell   the  real   property   of   such 
decedent.    Where  a  final  accounting  has  been  had  in  the  estate  of 
said  decedent  in  a  surrc^ate's  court,  and  certified  copies  of  the 
account  and  decree  of  final  settlement,  showing  that  all  of  the 
debts  of  the  decedent  have  been  paid  in  full,  is  filed  with  the 
court  having  jurisdiction  of  the  fund,  the  court  may  dispense 
with  the  giving  of  a  bond  and  direct  the  immediate  payment  of 
the  fund  to  the  parties  entitled  thereto,  subject  to  the  provisions  of 
[article  second,  title  three,  chapter  fifteen  of  the  code  of  civil 
procedure.]  Icuiv  relating  to  a  creditor's  action  to  recover  a  debt 
of  a  decedent.    But  where  [finallj  judgment  shall  be  rendered  in 
any  action  for  partition  after  eighteen  months  have  elapsed  from 
the  granting  of  letters  of  administration  or  letters  testamentary, 
as  the  case  may  be,  upon  the  estate  of  the  decedent  from  whom 
the  plaintiff  derived  title,  and  the  premises  shall  have  been  sold, 
free  from  the  lien  of  debts,  as  above  provided,  then,  upon  pro- 
ducing to  the  court  the  certificate  of  the  surrogate  of  the  county  of 
which  the  decedent  was  at  the  time  of  his  death  a  resident,  show- 
ing that  eighteen  months  have  elapsed  since  the  issuing  of  letters  of 
administration  or  letters  testamentary  as  the  case  may  be  upon 
the  estate  of  said  decedent,  and  that  no  proceeding  for  the  mort- 
gage, lease  or  sale  of  the  real  property  of  the  decedent  for  the 
payment  of  his  debts  or  fimeral  expenses  or  both  is  pending  and 
upon  the  certificate  of  the  clerk  of  the  county  where  the.  real 
property    sold   under    the    [interlocutory     judgment]    order    is 
located  showing  that  no  notice  [provided  for  in  section  2751  of 
the  code  of  civil  procedure]  of  pendency  of  action  in  respect  to 
such  real  property  has  been  filed  in  his  office  the  court  rendering 
the  [final]  judgment  shall  direct  the  pa^'ment  of  the  different 
shares  to  the   several   parties   entitled   thereto;   except  that  the 
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§§  52^-687  sKare  «rf  a  deceased  pei-son,  who  if  living,  should  be  a  partry  to  the 

aeliom  shall  be  paid  into  court  as  abore  provided,  imless  eighr 
tceia  months  have  also  elapsed  since  the  granting  of  letters  of 
admiaaistnitiou  or  letters  testamentary^,  as  the  case  bmlv  be^  upon 
the  estate  of  said  la-st  mentioned  deceased  person,  and  like  certifi- 
cates of  the  surrogate  and  counts-  cleA  are  produced  to  the  eonFt. 
(Code  of  Civil  Procedfrre,  §  1538,  pt.,  as  amended,  L.  1918,  ch. 
305.) 

§  52'5.  Security  tot  payment  of  proceeds  in  partiti<m.  The  conrt 
may,  in  its  discretion,  require  any  person,  before  he  receives 
his  portion  of  the  proceeds  of  the  sale,  in  an  action  hrvnght  for 
tHe  partition  of  real  property,  to  give  such  security  as  it  directs, 
to  the  people,  or  to  snch  parties  or  other  persons,  as  it  prescribes, 
to  refimd  the  same,  or  a  portion  thereof,  with  interest,  if  it 
thereafter  appears  that  he  was  not  entitled  thereto ;-  and  a  security 
taken,  funder  any  provision  of  this  article,]  except  as  otherwise 
specially  prescribed  therein,  mnst  be  taken  in  the  name  and 
official  title  of  the  county  treasurer  of  the  county  in  w^iich  the 
property  sold  is  situated.  He,  and  his  successors  in  office,  must 
hold  the  same  for  the  use  and  benefit  of  the  persons  interested, 
subject  to  the  order  of  the  court.  The  court  may  in  its  discretiou, 
and  upon  such  terms  and  conditions  as  justice  requires,  make 
an  order,  allowing  a  person  interested  in  a  security  fspecified  in 
the  last  section,!  taken  under  any  provision  of  laic  reMing"  to 
actions  for  the  partition  of  real  property  to  maintain  an  action 
thereupon  in  the  name  of  the  county  treasurer.  (Code  of  CSvil 
Procedure,  §§  1584,  1585,  1586.) 

§  526.  Report  of  sale  in  partition,  rmmediately  after  com- 
pleting the  sale,  in  an  action  for  partiti-on  the  ofBcer  making  it 
must  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold.  (Code  of  Civil  Pro- 
cedure, §  1576.) 

§  527.  Investment  of  proceeds  of  undivided  share.  Where  in 
an  action  for  the  partition  of  real  properly  a  portion  of  the  pro- 
ceeds representing  an  imdivirled  share  or  interest,  is  invested  for 
the  benefit  of  a  tenant  for  life,  or  for  years,  or  of  a  widow,  [aa 
prescribed  in  the  foregoing  provisioi\s  of  this  article,J  the  court 
irmvSt  cause  it  to  he  invested  in  permanent  securities,  at  interest, 
and  the  interest  to  l)e  paid  from  time  to  time,  as  it  accrues,  to  the 
person  for  whose  benefit  it  is  invested,  while  his  or  her  right 
continues.     (Code  of  Civil  Procedure,  §  1583,  pt.) 


Eeal  Pkopekxy  Law  ^57 

§  523.  IiiYestiiieiit  for  unluu^wn  and  abkient  Apfenrtant*  and  pro-  §  528 
ceedin^  tbecenadex.  Where  a  peirsaii  iias  been  made  a  defeiuiajoJ; 
as  an  unknown  pexeou,  or  wheve  the  uMne  of  a  defendant  i£ 
unkjybown^  or  wkere  tike  fiummoiis  lias  be^i  served  upon  a  defeiahd- 
ant  witbosft  the  state,  or  by  publication,  iin>d  he  has  not  appealed 
in  tike  aciion,  the  court  must  direct  his  portion  to  be  ijivosi«d  in 
permanent  seeui-ities,  at  interest,  for  his  benefit,  until  claimed  by 
him  or  his  legal  representatives,  but  after  the  lapse  of  tweaty-fiv© 
years  from  the  time  of  the  payment  into  court,  or  to  the  treasurer 
of  any  county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unkaown  heirs,  heretofore  or  hereafter  to  be  made 
in  any  action  of  partition,  without  any  claim  thei*ef  or  having  been 
maiie  by  any  person  entitled  thereto,  .and  upon  ther^e  being  made 
and  presented  to  the  court,  at  a  special  terra  thereof,  proof,  by 
petition  or  otherwise,  showing  to  the  satisfaction  of  the  court  that 
due  inquiry  for  such  uixknown  heirs,  or  tlieir  representativ-es  has 
been  made  and  tha;t  they  cannot  be  found,  and  that  no  claim  has 
been  made  for  sudi  portion  of  said  proceeds  by  any  person 
entitled  thereto,  proeoedings  shall  thereupon  be  taken  in  said  court, 
and  an  investigation  had  therein  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  repi'esentatives,  and  as  to 
the  known  heirs  of  the  ancestor  of  such  unknown  heirs,  the  next 
of  kin,  representatives  and  distributees  of  such  known  heirs,  and 
as  to  all  persons  interested  in  such  proceeds,  and  theii*  respective 
intere^B  therein,  and  the  said  court  shall,  by  an  order  made  in 
the  action,  direct  that  a  notice  entitled  in  the  action  and  signed  by 
the  petitioner,  or  his  attorney,  and  directed  to  such  unknown 
heirs  or  their  representatives,  and  to  known  heirs,  their  next  of 
kin,  representatives  or  distributee's,  and  all  persons  interested  in 
such  proceeds,  be  sen'ed  upon  them  by  the  publication  thereof, 
the  same  to  be  published  once  in  each  week  for  six  successive 
we^s  in  a  newspaper  published  in  the  county  where  the  action 
was  brought,  and  in  such  other  newspapers  as  the  court  may 
direct  ordering  and  requiring  such  unknown  heirs,  or  their  rep- 
resentatives, and  all  known  heirs,  their  next  of  kiu,  or  repre- 
sentatives, and  all  persons  interested  in  such  proceeds,  and  each 
of  them  to  be  and  appear  in  said  court  at  a  sj^ecial  terra  thereof, 
at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and 
at  least  six  u^eeks  from  the  date  of  the  first  publication  of  such 
notice,  to  then  and  there  establish  tiieir  heirship  and  identity, 
kinship  and  interest,  and  submit  any. proof,  as  to  such  unknown 
heirs,  or  their  representatives,  and  the  known  heirs,  their  next 
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§  528  of  kin,   representatives   or   distributees,   and   all   persons   inter- 

ested  and  their  interest  in  such  proceeds,  they  may  desire,  and 
that  in  case  of  their  default  in  so  doing,  that  the  said  proceeds 
will  be  distributed  and  paid  over  to  the  known  heirs  of  the  ances- 
tor from  whom  some  unknown  heirs  derived  title  thereto,  and 
to  their  heirs,  next  of  kin,  representatives,  distributees  and  as- 
signs, and  that  they  and  each  of  them  shall  thereafter  be  forever 
barred  of  and  from  all  and  every  cause  or  causes  of  action  for 
such  proceeds,  or  on  account  thereof,  or  growing  out  of  the  dis- 
tribution thereof,  and  of  and  from  all  right,  title,  claim  and 
interest  in  and  to  such  proceeds,  and  shall  be  deemed  to  have 
surrendered  all  right,  claim  and  interest  in  and  to  such  proceeds. 
The  order  must  contain  a  direction  that  a  copy  of  the  notice 
must  be  served  on  each  of  the  persons  named  in  the  order,  if 
within  the  state,  in  the  manner  prescribed  for  the  service  of  a 
summons  on  a  defendent  in  an  action  in  the  supreme  court,  at 
least  twenty  days  before  the  time  specified  in  the  notice.  The 
publication  of  such  notice,  as  required  by  said  order,  is  'hereby 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due 
and  complete  service  upon  each  and  every  of  such  unknown  heirs 
or  their  representatives,  and  the  known  heirs,  their  next  of  kin, 
and  representatives,  and  all  persons  interested  in  such  proceeds 
of  due  notice  of  the  proceedings  to  distribute  and  pay  out  such 
proceeds,  and  shall  be  conclusive  upon  each  and  all  of  them. 
Proof  of  such  personal  service  may  be  made  by  the  affidavit  of 
the  person  making  the  same,  and  proof  of  the  publication  of 
such  notice  may  be  made  by  affidavit  of  the  publisher  of  such 
paper  or  papers.  At  the  time  and  place  specified  in  the  said 
order  and  notice,  such  unknown  heirs  or  their  representatives 
and  all  known  heirs,  their  next  of  kin,  representatives  or  dis- 
tributees, devisees,  and  all  persons  interested  in  such  proceeds, 
shall  appear  in  court,  in  person  or  by  attorney,  and  make  proof 
establishing  their  heirship  and  identity,  kinship  and  interest  in 
such  proceeds,  and  upon  proof  being  made  to  the  satisfaction  of 
the  court  of  the  heirship  and  identity  of  the  unknown  heirs,  the 
proceeding  for  distribution  shall  be  dismissed.  And  if  such 
unknown  heirs  or  their  representatives,  do  not  so  appear  in  court, 
at  the  time  and  place  ppecified  in  such  notice  and  order,  to  establish 
their  heirship  and  identity,  kinship  or  interest,  they  and  each  of 
them,  and  every  person  claiming  under  or  through  them^  shall 
thereafter  be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  on  account  thereof,   or 
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growing  out  of  the  distribution  of  such  proceeds,  and  of  and  from  §§  529-530 
all  right,  title,  claim  and  interest  in  and  to  such  proceeds,  and 
shall  be  deemed  to  have  surrendered  all  right,  claim  and  interest 
in  and  to  such  proceeds.  And  upon  proofs  being  made  of  such 
publication,  and  showing  to  the  satisfaction  of  the  court  that 
such  unknown  heirs  or  their  representatives  can  not  be  found,  or 
are  dead,  the  said  court  shall  have  power  to  decree  accordingly, 
and  to  decree  that  the  share  or  interest  of  such  unknown  heirs  in 
such  real  property  was  vested,  at  the  time  of  such  sale,  in  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs  • 

derived  title  thereto,  and  to  decree  that  the  unclaimed  portion 
of  such  proceeds  was  vested  at  the  time  of  such  payment  in  such 
known  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin,  repre- 
sentatives, distributees,  devisees  and  assigns,  are  entitled  thereto; 
and  the  said  court  shall  make  an  order  in  such  action,  directing 
the  payment  to  them,  or  their  assigns,  of  the  respective  shares 
or  portions  of,  or  interest  in  such  proceeds  to  which  they  are 
entitled;  and  which  order  shall  be  entered  in  the  office  of  the 
clerk  of  the  county  where  the  original  action  was  brought,  and 
after  having  been  so  entered  for  three  months,  shall  be  con- 
clusive evidence  of  the  regularity  of  the  proceedings  upon  which 
it  is  based,  and  of  all  the  facts  set  forth  therein ;  and,  upon  serv- 
ing upon  the  county  treasurer  a  certified  copy  of  such  order,  the 
treasurer  shall  so  pay  over  and  distribute  such  proceeds,  after 
deducting  his  lawful  commissions,  and  shall  thereupon  be  exempt 
from  all  liability  on  account  thereof;  and  if  any  such  proceeds 
shall  have  been  paid  over  by  any  county  treasurer  to  the  treas- 
urer of  the  state  of  New  York,  [under  the  provision  of  section 
753  of  this  act,]  due  notice  of  said  applications  and  proceedings 
shall  be  given  to  the  comptroller  of  the  state  of  New  York,  and 
the  said  proceeds  shall  be  paid  out  by  the  treasurer  of  the  state 
of  New  York,  as  provided  by  [sections  751  and  753  of  this  act,J 
law  and  upon  such  payment  he  shall  thereupon  be  exempt  from  all 
liability  on  account  thereof.     (Code  of  Civil  Procedure,  §  1582.) 

§  529.  Issues  of  fact  triable  by  jury.  An  issue  of  fact  joined 
in  the  action  is  triable  bv  a  iurv.  Unless  the  court  directs  the 
issues  to  be  stated  [as  prescribed  in  section  070  of  this  act,J 
the  issues  may  be  tried  upon  the  pleadings.  (Code  of  Civil  Pro- 
cedure, §  1544.) 

§  530.  Effect  of  judgment  in  partition.  Upon  the  confirmation, 
by  the  court,  of  the  report  of  the  [commissioneraj  officer^s  making 
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§  530  partition,  [liualj  juxigineiit,  thiit  tlie  partition  be  firm  and  effee- 

tual  forever,  must  be  rendered,  which  is  binding  and  conclusive 
upon  the  following  persons: 

1.  The  plaintiff;  each  defendant  upon  TPdiom  the  summons 
was  served,  either  personaily,  or  without  the  statue,  or  by  publi- 
eatiou|[,  pursuant  to  an  ord^  obtained  for  that  purpose,  as 
prescribed  in  chapter  fifth  of  this  act; J  and  the  legal  represent- 
atives of  each  party,  specified  in  this  subdivision; 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
•          by  title  aocruing  after  the  filing  of  the  judgment  roll,  or  after 

the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action;  fas  prescribed  in  article  ninth  of  this 
titlej 

3.  Each  person,  not  in  being  when  the  order  in  the  nMure  of  the 
former  interlocutory  judgment  is  rendered,  who,  by  the  hapjjening: 
of  any  contingency,  becomes  afterwards  entitled  to  a  beneficial 
interest  ivttaching  to,  or  an  estate  or  interest  in,  a  portion  of  the 
property,  the  person  first  entitled  to  which,  or  other  virtual  repre- 
sentative whereof,  was  a  partj^  specified  in  the  first  subdivision 
of  the  section ; 

4.  But  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reser\'ed  and  left  unaffected,  [as  prescril>ed 
in  section  one  thousand  five  hundred  and  thirtv-nine  of  this 
aet,3  or  to  a  person  claiming  from,  through,  or\mder  such  a 
party ; 

5.  A  [final]  judgment,  confirming  a  sale  in  jmrtitioyi  is  bind- 
ing and  conclusive  upon  the  same  persons,  upon  whom  a  £finalj 
judgment  for  partition  is  made  binding  and  conclusive  [by  sec- 
tion 1557  of  this  act; J  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

6.  [Such]  A  [finalj  judgment  after  sale  in  partition  is  also 
a  bar  against  each  person,  not  a  party,  who  has,  at  the  time 
when  it  is  rendered,  a  general  lien  by  judgment  or  decree  on  the 
undivided  share  or  interest  of  a  party,  if  notice  was  g^von  to 
appear  before  the  referee,  and  make  proof  of  liens,  [as  prescribed 
in  section  1502  of  this  act,J  and  also  against  each  person  made  a 
party,  who  then  has  a  specific  lien  on  any  such  imdivided  share 
or  interest ;  but  a  person  having  any  such  specific  lien  a|)pearing 
of  record  at  the  time  of  the  filing  of  the  notice  of  the  pendency 
of  the  action,  who  is  not  made  a  party,  is  not  affected  by  such 
judgment.     (Code  of  Civil  Proeedure,  §§  1557,  1577,  pt.,  1578.) 
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§  53L  Becariuif  jaigmeni  voU  m  partitioa.     An  exanplided  fSSSl-^SS? 

eopy  of  the  judgmeat  roll,  or  of  the  £finalj  judgment,  in  fm 
action  fear  partition,  may  be  jeeorded,  in  tbe  office  for  veoording 
imkj  in  each  county  ia  w^ob  any  real  property  afieeted  thereby  i£ 
situated.  (Code  of  Civil  Procedure,  §  1505.) 

§  10.  Such  chapter  is  hereby  amended  by  addiog  Iheieto  a 
new  article  to  be  Article  19  to  read  as  follows: 

ARTICLE  19 

WASTE 

Section  53^.  Action  against  tenant. 

5S5,  Action  hy  heir  or  device.- 

536.  Action  hy  granior. 

537.  Action  by  ward. 

538.  Action  hy  purchaser  under  execution  sale. 

539.  Action  hy  joint  tenant  or  tenant  in  coimnon  against 

his  co-tenant. 
51^0.  Trehle  damages  or  forfeiture. 
5Jf.t-  Injunction  to  prevent  waste. 
5Jf2.   Violation  of  injwnction. 

§  534.  Action  against  tenant.  An  action  for  waste  lies  against 
a  tenant  by  the  curtesy,  in  dower,  for  life,  or  for  years,  or  the 
assignee  of  such  a  tenant,  who,  during  his  estate  or  term,  com- 
mits waste  upon  the  real  property  held  by  him,  without  a  special 
and  lawful  written  license  so  to  do ;  or  against  such  a  tenant,  who 
lets  or  grants  his  estate  and  still  retaining  possession  thereof, 
commits  waste  without  a  like  license.  (Code  of  Civil  Procedui*e, 
§  1651.) 

§  535.  Actian  by  leir  or  devlBee.  An  heir  or  de\'i8ee  may  main- 
tain an  action  for  waste,  committed  in  the  time  of  his  ancestor  or 
testator,  as  well  as  in  his  own  time.  (Code  of  Civil  Procedure, 
§  1652,  pt.) 

§  536.  Actwn  by  gramtor.  The  grantor  of  a  reversion  may  main-   . 
tain  an  action  for  waste  committed  before  he  aliened  the  same. 
(Code  of  CivU  Procedure,  §  1652,  pt.) 

§  537.  Action  by  ward.  Such  an  action  may  also  be  maintained 
against  a  guardian  by  hiB  ward,  either  before  or  after  the  termi- 
nation of  the  guardiandiip,  for  waste,  committed  upon  the  real 
property  of  the  ward,  during  the  guardianship.  (Code  of  Civil 
Procedure,  §  1653.) 
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§§  538-540        §  538.  Action  by  purchaser  under  ezecntian  sale.    Where  real 

property  is  sold  by  virtue  of  an  execution,  the  person  to  whom  a 
conveyance  is  executed  pursuant  to  the  sale,  may  maintain  an 
action  for  waste,  committed  thereon  after  the  sale,  against  the 
person,  who  was  then  in  possession  of  the  property.  (Code  of  Civil 
Procedure,  §  1654.) 

§  539.  Action  by  joint  tenant  or  tenant  in  common  against  his 
co-tenant.  An  action  for  waste  may  also  be  maintained,  by  a 
joint  tenant  or  tenant  in  common,  against  his  co-tenant,  who 
commits  waste  upon  the  real  property  held  in  joint  tenancy  or  in 
common.  If  the  plaintiff  recovers  therein  he  is  entitled,  at  his 
election,  either  to  a  [firialj  judgment  for  treble  damage,  [as 
prescribed  in  the  last  section]  or  to  have  partition  of  the  property, 
[as  prescribed  in  the  next  two  sections.]  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  [interlocutory 
judgment]  order  for  the  partition  or  sale  of  the  property  must 
be  rendered,  and  the  subsequent  proceedings  thereon  must  be  the 
same,  as  in  an  action  for  the  partition  of  the  property,  except  as 
otherwise  prescribed  in  the  [next]  tliis  section. 

The  plaintiff  may  elect  to  take  [final]  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  defend- 
ant in  the  real  property,  or  the  proceeds  thereof,  as  will  be  sufScient 
to  compensate  the  plaintiff  for  his  single  damages,  and  the  costs 
of  the  action,  other  than  the  expenses  of  making  the  partition  or 
sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the  plaintiff. 
The  residue  of  the  property  or  proceeds,  not  laid  off  or  dis- 
tributed to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests.  (Code  of  Civil  Procedure,  §§  1656,  1657, 
pt,  1658.) 

§  540.  Treble  damages  or  forfeiture.  If  the  plaintiff  recovers  in 
an  action  for  waste,  other  than  an  action  brought  as  prescribed 
in  the  [next]  preceding  section,  the  [final]  judgment  must 
award  to  him  treble  damages.  Where  the  action  is  brought  by 
the  person  next  entitled  to  the  reversion,  and  it  appears,  in  like 
manner,  that  the  injury  to  the  estate  in  reversion  is  equal  to  the 
value  of  the  tenant's  estate  or  miexpired  tenn,  or  that  it  was 
done  maliciously,  the  [final]  judgment  must  also  award  to  the 
plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the  posses- 
sion of  the  place  wasted,     (Code  of  Civil  Procedure,  §  1655.) 
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§  541.  Injunction  to  prevent  waste.  If,  at  any  time  during  §§541-542 
the  period  allowed  for  redemption,  after  a  sale  of  real  property  by 
virtiie  of  an  execution  the  judgment  debtor,  or  any  other  person 
in  possession  of  the  property  sold,  commits  or  threatens  to  com- 
mit, or  makes  preparations  for  committing  waste  thereupon,  the 
supreme  court,  or  any  justice  thereof,  within  the  judicial  district, 
or  the  county  judge  of  the  county  in  which  the  property,  or  any 
part  thereof  is  situated,  may,  upon  the  application  of  the  purchaser 
or  his  assignee  or  the  agent  or  attorney  of  either,  and  proof,  by 
affidavit  of  the  facts,  grant,  without  notice,  an  order,  restraining 
the  wrongdoer  from  committing  waste  upon  the  property.  (Code 
of  Civil  Procedure,  §  1442.) 

§  542.  Violation  of  injunction.  If  the  person,  against  whom 
such  an  order  is  granted,  commits  waste  in  violation  thereof, 
after  the  "service  upon  him  of  the  order,  with  a  copy  of  the  affi- 
davit upon  which  it  was  granted,  the  court  or  judge,  upon  proof, 
by  affidavit,  of  the  facts,  may  grant  an  order,  requiring  him  to 
show  cause,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  punished  for  a  contempt.  If,  upon  the  return  of  the  order 
to  show  cause,  it  satisfactorily  appears,  that  the  person,  required 
to  show  cause,  has  violated  the  former  order,  the  court  or  judge 
may  either  punish  him,  as  prescribed  by  law  for  the  punishment 
of  a  contempt  of  a  court  of  record,  other  than  a  criminal  contempt ; 
or  may  grant  [a  warrant]  an  order,  directed  to  the  sheriif  of  the 
county,  reciting  the  former  order,  and  the  violation  thereof,  and 
commanding  the  sheriff  to  commit  the  wrong-doer  to  close  con- 
finement, for  a  teim  specified  therein,  not  more  than  one  year. 
A  person  thus  committed  cannot  be  admitted  to  the  liberties  of 
the  jail.  The  [warrant]  order  of  commitment  may  be  superseded, 
and  the  prisoner  discharged,  by  an  order,  in  the  discretion  of  the 
court  or  judge  conmiitting  him,  upon  his  executing,  to  the  person 
who  applied  for  the  [warrant]  order,  an  undertaking,  in  a  sum 
fixed,  and  with  sureties  approved,  by  the  court  or  judge,  to  the 
effect,  that  he  will  pay  any  judgment,  which  the  applicant,  or  his 
assignee,  or  other  representative,  may  recover  against  him,  by 
reason  of  any  waste  theretofore  or  thereafter  committed  on  the 
property ;  and  upon  his  paying  to  the  applicant,  for  the  costs  and 
expenses  of  the  proceedings,  a  sum,  fijxed  by  the  court  or  judge. 
(Code  of  Civil  Procedure,  §§  1443,  1444,  1445.) 

§  11.  Such  chapter  is  hereby  amended  by  adding  thereto  a 
new  article  to  be  Article  20  to  read  as  follows : 
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ARTICLE  20 

Section  5J/S.  Defniiions, 

oJ{Ji.  Action  tp  acquire  property  for  rt^  United  States. 
5^5.  Action  to  acquire  property  for  the  stdte. 
5^0.  Appearance  for  infant  or  incompetent. 
5Jf7,  Plaintiff  may  he  allowed  to  continue  in  possesmon^ 
6.!f8,  Plaintiff    may    obtain    possesion    upon    tnahitiff 
deposit, 

549,  Appointment  of  appraisers. 

ooO,  Qualifxcaiions,  powers  and  duties  of  appraisers, 
651,  Xew  arppraisai  after  appeoL 

552,  Increase  or  decrease  of  award  upon  reappraisal, 

553,  Compensation  of  appraiser, 
554'  Pay  went  of  awards  hiUo  court, 

555,  Payment  and  deposit  of  compensation  aman^td, 

550,  Costs, 

557,  Abandonment  and  disconiiwuaaice  of  adioH^ 

558.  Application  of  civil  practice  act  and  rules, 

§§  543-544        i  ^^^'  Betaitioiis.     The  term  "  person,"  when  used  pierein,  J 

in  this  article  includes  a  natural  person  and  also  a  ©orporation, 

joint-stock  association,  the  state  and  a  political  division  tliei^eof, 
and  any  commission,  board,  board  of  managers  or  trustees  in 
charge  or  having  control  of  any  of  the  charitable  or  other  instita- 
tions  of  the  state ;  the  term  *'  real  property,"  any  right,  intercBt 
or  easement  therein  or  appurtenances  thereto;  and  the  term 
"  owner,"  all  persons  having  any  estate,  interest,  or  easement  in 
the  property  to  be  taken,  or  any  lien,  charpe,  or  incnmbraiwe 
thereon.  [The  person  instituting  the  procee<iings  shall  be  termed 
the  plaintiff;  and  the  person  against  whom  the  prooeediiig  is 
brought,  the  defendant.J      (Code  of  Civil  Prooeduiv,  §  Z*^7)i>^  pt) 

§  544.  Aotiim  to  meqvire  property  for  tkft  Xfnited  States.  When 
the  iegiRlature  of  the  state  consents  to  the  taking  of  any  real 
property  within  the  state,  for  the  use  of  the  people  of  the  Tnited 
States,  £a  writ  of  assessment  of  damages  may  be  issued;  and] 
the  proceedings  ([thereupon]  must  be  in  acoordncc^  with  the  pro- 
visions of  [this  article]  the  civil  prariice  act  tuid  rules^  <*srept 
that  the  aj)plication  £for  the  writ]  must  be  niade.,  and  ihe  suhee- 
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qncnt  proceedings  must  be  e<mducted,  bj  the  attorney  of  the   9i  545-448 
United  Statesy  for  the  distxict  embrseing'  the  connty  wherein  the 
real  jKopeity  ia  situated.     (Code  of  Civil  Procednie,  §  2119'.) 

§  545.  Action  to  acquire  property  for  the  state.  The  attorney 
general,  or  the  district  attorney  of  the  county  in  which  the  real 
pic^rty  ia  situated,  must,  when  the  governor  so  directs,  [make 
the  applieation,  in  the  name  of  the  governor;  and  must  conduct 
the  subsequent  proceedings,  under  the  governors  direction.]  con- 
duct Uie  action  necessary  to  acqidre  any  real  property  for  public 
use  that  tiie  governor  is  authorized  by  law  to  acquire.  (Code  of 
Civil  Procedure,  §  2105.) 

§  546*  jftypewnnee  f«r  inhnkt  or  incompertent.  [If}  Where  a 
defendant  is  an  infant,  idiot,  lunatic  or  habittral  drunkard,  it  shall 
be  the  daty  of  his  general  guardia-n,  committee  or  tru^ee,  if  he  has 
one,  to  appear  for  him  [upon  the  presentation  of  the  petition] 
and  to  attend  to  hi»  interest.  If  a  service  other  than  personal 
has  been  made  upon  any  defendant,  and  he  does  not  appear  upon 
the  presentation  of  the  petition,  the  court  shall  appoint  some  com- 
petent attorney  to  appear  for  him  and  attend  to  his  interests  in 
Ae  proceeding;     (Code  of  Civil  Procedure,  §  336-3,  pt.) 

§  547.  Hahitiff  may  be  allowei  to  c^ntinne  in  possesion.  At 
any  stage  of  the  [proceeding]  action  brought  to  aeqmre  real 
property  for  public  use  the  court  may  authorize  the  plaintiff  if 
in  possession  of  the  propeiiy  sought  to  l>e  condemned,  to  continue 
in  possession,  and  may  stay  all  actions  of  proceedinj^s  against  him 
on  account  thereof,  upon  giving  security,  or  depositing  such  sum 
of  money  as  the  court  may  direct  to  l>e  held  as  security  for  the 
payment  of  the  compensation  which  may  be  finally  awarded  to 
the  owner  therefor  and  the  coi?ts  of  the  proceeding,  and  in  every 
such  case  the  owner  may  conduct  the  proceeding  to  a  conclusion, 
if  the  plaintiff  delays  or  neglects  to  prosecute  the  same.  (Code 
of  Civil  Procedure,^  §  3379,  pt,) 

§  548.  Flaintiif  may  obtain  possession  upon  making^  deposit. 
When  an  answer  to  the  [petition]  complaint  in  an  action  brought 
to  acquire  real  property  for  pvhlic  use  has  been  interposed,  and 
it  appears  to  the  satisfaction  of  the  court  that  the  public  interests 
will  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be  taken, 
and  dc\'ote    it    temporarily   to   the  public   use    specified   in   the 
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§§  549-550    [petition,]  complaint,  upon  depositing  with  the  court  the  sum 

stated  in  the  answer  as  the  value  of  the  property,  and  which  sum 
shall  be  applied,  so  far  as  it  may  be  necessary  for  that  purpose, 
to  the  payment  of  the  award  that  may  be  made,  and  the  cost  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  [petition]  complaint  shoiJd  be  dis- 
missed, or  no  award  should  be  made,  or  the  proceedings  should  be 
abandoned  by  the  plaintiff,  the  court  shall  direct  that  the  money 
so  deposited,  so  far  as  it  may  be  necessary,  shall  be  applied  to 
the  payment  of  any  damages  which  the  defendant  may  have  sus- 
tained by  such  entry  upon  and  use  of  his  property,  and  his  costs 
and  expenses  of  the  proceeding,  such  damages  to  be  ascertained 
by  the  court,  or  a  referee  to  be  appointed  for  that  purpose,  and 
if  the  sum  so  deposited  shall  be  insufficient  to  pay  siich  damages, 
and  all  costs  and  expenses  awarded  to  the  defendant,  judgment 
shall  be  entered  against  the  plaintiff  for  the  deficiency,  to  be 
enforced  and  collected  in  the  same  manner  as  a  judgment  in  the 
supreme  court ;  and  the  possession  of  the  property  shall  be  restored 
to  the  defendant.     (Code  of  Civil  Procedure,  §  3380.) 

§  549.  Appointment  of  appraisers.  The  court  in  an  action  to 
acquire  private  property  for  a  ptihlic  use  shall  [thereupon] 
appoint  three  disinterested  and  competent  freeholders  [conmiis- 
sioners]  appraisers  to  ascertain  the  compensation  to  be  made  to 
the  owners  for  the  property  to  be  taken  for  the  public  use  speci- 
fied, and  fix  the  time  and  place  for  the  first  meeting  of  the  [com- 
missioners.] appraisers.  Where  owners  of  separate  properties 
are  joined  in  the  same  action  [proceeding,]  or  separate  properties 
of  the  same  owner  are  to  be  condemned,  more  than  one  set  of 
[commissioners]  appraisers  may  be  appointed.  If  a  trial  has 
been  had,  at  least  eight  days'  notice  of  such  appointment  must  be 
given  to  all  the  defendants  who  have  appeared.  (Code  of  Civil 
Procedure,  §  3369,  pt.) 

§  550.  Qualifications,  powers,  and  duties  of  appraisers.  Thp. 
appraisers  appointed  in  an  action  to  acquire  private  property  for 
a  public  v^se  shall  he  residents  of  the  judicial  district  embracing 
the  county  where  the  real  property,  or  some  part  of  it,  is  situated, 
or  of  some  county  adjoining  such  judicial  district. 

Provided,  however,  that  in  any  such  proceeding  instituted 
within  the  first  or  second  judicial  district,  such  [conmiissioners] 
appraisers  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
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The  parties  may  waive,  in  writing,  the  provisions  of  this  section   9§  550-551 
as  to  the  residence  of  the  [commissioners,  J  appraisers  and  in  that 
case  they  may  be  residents  of  any  coimty  in  the  state. 

Xo  person  shall  be  appointed  [a  commissioner  of  estimate  and 
appraisement]  an  appraiser  in  condemnation  or  street  opening 
proceedings,  in  the  first  or  second  judicial  districts,  who  holds 
the  position  of  clerk,  private  secretary,  secretary,  or  stenographer 
to  any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of 
justices  or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

The  [conamissioners]  appraisers  in  such  an  action  shall  take 
and  subscribe  the  constitutional  oath  of  office.  Any  of  them  may 
issue  subpoenas  and  administer  oaths  to  witnesses;  a  majority  of 
them  may  adjourn  the  proceeding  before  them,  from  time  to  time 
in  their  discretion.  Whenever  they  meet,  except  by  appointment 
of  the  court  or  pursuant  to  adjournment,  they  shall  cause  at 
least  efight  days'  notice  of  such  meeting  to  be  given  to  the  defend- 
ants who  have  appeared,  or  their  agents  or  attorneys.  They  shall 
view  the  premises  described  in  the  [petition,] '  complaint  and 
hear  the  proof  and  allegations  of  the  parties,  and  reduce  the  testi- 
mony taken  by  them,  if  any,  to  writing,  and  after  the  testimony 
in  each  case  is  closed,  they,  or  a  majority  of  them,  all  being 
present,  shall,  without  unnecessary  delay  ascertain  and  determine 
the  compensation  which  ought  justly  to  be  made  by  the  plaintiff 
to  the  owners  of  the  property  appraised  by  them;  and,  in  fixing 
the  amount  of  «uch  compensation,  they  shall  not  make  any  allow- 
ance or  deduction  on  account  of  any  real  or  supposed  benefits 
which  the  owners  may  derive  from  the  public  use  for  which  the 
property  is  to  be  taken,  or  the  construction  of  any  proposed 
improvement  connected  with  such  public  use.  But  in  case  the 
plaintiff  is  a  railroad  corporation  and  such  real  property  shall 
belong  to  any  other  railroad  corporation,  the  [commissioners] 
appraisers  on  fixing  the  amount  of  such  compensation,  shall  fix 
the  same  at  its  fair  value  for  railroad  purposes.  (Code  of  Civil 
Procedure,  §§  1024,  pt,  3369,  pt.,  3370,  pt.) 

§  551.  Hew  appraisal  after  appeal.  On  the  hearing  of  the 
appeal  from  the  [final  order]  judgment  in  an  action  to  acquire 
private  property  for  public  use  the  court  may  direct  a  new 
appraisal  before  the  same  or  new  [commissioners,]  appraisers  in 
its  discretion,  and  the  report  of  such  [commissioners]  appraisers 
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3§  552'5S6   akall  be  final  and  caiielTi»ye  upon  all  partieft  interested^     (Code 

of  Civil  Procedure,  §  Sa77,  pt) 

§  552.  Increase  or  decrease  of  award  upon  reappraisal.  Where 
a  reappraisal  is  ordered  on  appeal  in  an  action  to  acquire  private 
property  for  piihlic  use,  if  the  amount  of  the  compensation  to 
be  paid,  is  increased  by  the  last  report,  the  difference  shall  be  a 
lien  upon  the  land  appraised,  and  shall  be  paid  to  the  pai'ties 
entitled  to  the  same,  or  shall  be  deposited  as  the  court  shall  direct 
[and]  If  the  amount  of  the  compensation  is  diminished,  the  dif- 
ference shall  be  refunded  to  the  plaintiff  by  the  party  to  whcnn 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  coui-t,  on  the  filing  of  the  last  report,  agninst  the 
parties  liable  to  pay  the  same.  (Code  of  Civil  Procedure, 
§  ^377,  pt.) 

§  553.  GompeMfttiwi  ri  ayptaiwr.  The  appraisers  m  an  action 
to  acquire  private  property  for  public  use  shall  each  b«  entitled 
to  six  dollars  for  services  for  everv^  day  they  are  actually  engaged 
in  the  performance  of  their  duties^  and  their  necessary  expenses, 
to  be  paid  by  the  plaintiff ;  provided,  that  in  [pcoceedings]  an 
action  within  the  counties  of  New  York  and  Sixigs,  such  [com- 
missioners] appraisers  shall  be  entitled  to  such  additional  eom- 
pensatioiL  not  exceeding  twentv-five  dollars  for  every  such  day, 
as  may  be  awarded  by  the  court,,  and  provided  that  in  [proceed- 
ings] ani  action  instituted  by  a  village  or  any  bo«rd  thereof  under 
this  title  such  [commissioners]  appraisers  shall  be  entitled  to 
such  additional  com}>ensation,  not  exceeding  five  dollars  for  every 
sueli  day,  as  may  be  awarded  by  the  court.  (Code  of  Civil  Pro- 
€edure/§  3370,  pt.)      * 

§  554.  Payment  of  awards  into  court.  If  there  are  adverse 
and  conflicting  claimants  to  the  money,  or  any  part  of  it,  to  be 
paid  as  coinpentjation  for  the  property  taken  for  a  public  xise,  tlie 
court  may  direct  the  money  to  be  paid  into  the  court  by  the  plain- 
tiff, and  mav  determine  who  is  entitled  to  the  same,  and  direct 
to  whom  the  same  shall  be  paid,  and  may,  in  ita  discretion,  order 
a  reference  to  ascertain  the  facts  on  which  such  determination 
and  direction  are  to  be  made.     (Code  of  Civil  Procedure,  §  337S.) 

§  555.  Payment  and  deposit  of  compensation  awarded.     Fpon 

payment  of  [>uch]   the  compensation  allowed   in  aji  action  to 
acquire  pi'ivate  property  for  puhlic  use,  the  plaintiff  shall  be 
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entided  to  ^esAer  ia±o  the  poiaemiou  of  the'  propertv  eoiMieBiaiecl,  C  S66 
A&d  take  anl  Isol^i  h  for  tbe  piiUic  n«e  spedb&ed  in  the  jaii^:me:ELt 
Deposit  of  the  money  to  the  oredit  a£,  or  f^yMe  to  the  -(Mdier  of 
the  owner,  ^imuasd;  to  Ae  direction  of  Ihe  eourt,  shall  he  deemed 
a  paj3DeBt  (witkdn  ihe  provisions  of  this  title].  (Code  <»f  Oivil 
Pr«eedu»,  §^371,  pt) 

J  556.  Costs.  If  a  trial  has  heeii  had  in  an  action  to  acquire 
private  property  for  public  w^e,  and  all  tlie  issues  detennined  in 
favor  of  the  plaintiff,  costs  of  the  trial  sliall  not  be  allowed  to  the 
defendant,  but  the  plaintiff  shall  recover  of  any  defendant  answer- 
ing the  eosts  of  mich  trial  eawfled  by  the  interposition  of  the  nnsuc- 
oessfui  defeime,  to  be  taxed  bv  the  clei*k  at  tiie  same  rate  as  is 
allowed  to  the  prevailing  party  for  the  trial  of  an  action  in  the 
finpfreme  eonrt. 

The  court  «hall  also  direct  in  the  [final  order  J  judgpieni  what 
mim  ahali  be  paid  to  the  general  £or  special]  guardian,  or 
f^r^inm.  sd  Ittefn  or  oommittee  or  trustee  of  an  infant,  idiot, 
hinatie  or  habitval  dmokaTd,  ot  t-o  an  attorney  appoint-ed  by  the 
ocmrt  to  attend  to  the  mterests  of  any  defesidant  upon  w^hom  other 
than  peisonal  service  of  the  petition  and  notice  may  have  been 
made,  nod  who  Ims  not  appeared,  for  co^ts,  -expenses  and  oouneel 
fees,  And  loK'  wiyava.  or  out  of  what  iwa^  the  same  sliall  be  }*aid. 

If  the  offer  to  py$xha9e  is  not  accepted,  and  the  coinpeusation 
awarded  fey  the  foommissionersj  e-ppraisers  does  not  exeeed  the 
amount  of  the  offer  vith  interest  from  the  time  it  was  made,  no 
eosts  fihall  he  allowed  to  cither  party. 

If  the  •eom^isataon  awarded  shall  exeoed  tlie  amount  of  the 
offer  witli  interest  from  the  time  it  was  made,  or  if  no  offer  was 
made,  the  eo«rt  sliall,  in  the  £linal  orderj,  judgment  direct  that 
thedefend^iiit  ueoover  of  the  plaintiff  the  costs  of  the  [proceeding J 
action  to  he  taKed  by  the  clerk  at  the  aarae  rate  as  is  allowed,  of 
eourse,  to  the  defendant  when  he  is  the  prevailinff  jmrty  in  an  ac- 
tion in  the  snprenaeeourt,  inchading  the  allowanet^  for  proceedings, 
before  and  after  notice  of  trial,  and  the  ocmrt  may  alw)  gi'ant  an 
additional  allowance  of  costs,  not  exceeding  five  {>er  centum  upon 
the  amoimt  awarded. 

//  ihe  complamt  in  wn  action  to  acquire  private  property  for 
public  use  is  dismissed,  co$is  shall  he  allowed  to  the  defendant,  to 
be  taxed  by  the  clerk,  at  the  same  rates  as  are  allowed,  of  course, 
to  a  defendant  prevailing  in  an  action  in  the  supreme  court,  includ- 
ing the  allowances  for  prooeedings  before  and  after  notioe  of  trial. 
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§§  557-558        When  the  final  award  to  any  owner  is  less  than  fifty  dollars,  in 

[proceedings]  an  action  to  condemn  a  right  of  way,  for  telephone 
or  telegraph  poles  and  wires,  the  allowance  of  costs,  if  any,  and 
the  amount  thereof  not  exceeding  that  prescribed  by  statute,  shall 
be  in  the  discretion  of  the  court  in  any  action  or  proceeding  that 
may  have  been  or  may  hereafter  be  stayed,  if  the  telephone  or 
telegraph  poles  and  wires,  in  such  action  or  proceeding  so  stayed, 
shall  have  been  erected  for  more  than  three  years  prior  to  the 
commencement  thereof.  (Code  of  Civil  Procedure,  §  3369,  pt., 
§  3372,  pt.,  §  3379,  pt.) 

§  557.  Abandonment  and  discontinuance  of  action.  Upon  the 
application  of  the  plaintiff  to  be  made  at  any  time  after  the  pres- 
entation of  the  [petition^  complamt  m  om  action  hrought  to 
acquire  real  property  for  a  pvhlic  use  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  [final  order,]  judgmait  upon 
[eight  days']  notice  of  motion  to  all  other  parties  to  the  proceed- 
ing who  have  appeared  therein,  or  upon  an  order  to  show  cause,  the 
court  may,  in  its  discretion,  and  for  good  cause  shown,  authorize 
and  direct  the  abandonment  and  discontinuance  of  the  proceeding, 
upon  payment  of  the  fees  and  expenses,  if  any,  of  the  [commis- 
sioners], appraisers  and  the  costs  and  expenses  directed  to  be  paid 
in  such  [final  order,]  judgment  if  such  [final  order]  judgment 
shall  have  been  entered,  and  upon  such  other  terms  and  conditions 
as  the  court  may  prescribe ;  and  upon  the  entry  of  the  order  grant- 
ing such  application  and  upon  compliance  with  the  terms  and  con^ 
ditions  therein  prescribed,  payment  of  the  amount  awarded  for 
compensation,  if  such  compensation  shall  have  been  theretofore 
awarded,  shall  not  be  enforced,  but  in  such  case,  if  such  abandon- 
ment and  discontinuance  of  the  proceeding  be  directed  upon  the 
application  of  the  plaintiff,*  the  order  granting  such  application, 
if  permitting  a  renewal  of  such  proceedings,  shall  provide  that 
proceedings  to  acquire  title  to  such  lands  or  any  part  thereof  shall 
not  be  renewed  by  the  plaintiff  without  a  tender  or  deposit  in 
court  of  the  amount  of  the  award  and  interest  thereon.  (Code  of 
Civil  Procedure,  §  3374.) 

§  558.  Application  of  civil  practice  act  and  rales.  The  proceed- 
ings  for  the  acquisition  of  reed  property  for  a  public  use  shall  he 
governed  by  the  civil  practice  act  aiid  rules  except  those  taJeeih 
[So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method  of 
procedure  in  proceedings  for  the  condemnation  of  real  property 
for  a  public  use  is  repealed,  except  such  acts  and  parts  of  acts  as 
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prescribe  a  method  of  procedure]  for  the  condemnatiou  of  real  9  559 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  place  in  an  incorporated  city  or  village,  or  [as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for  any  public 
use]  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the  corpo- 
ration of  the  eitv  of  Xew  York,  known  as  the  mavor,  aldermen, 
and  commonalty  of  the  city  of  Xew  York,  or  by  whatever  name 
known,  or  by  or  on  the  a'pplication  of  any  board,  department, 
<;ommissioner8  or  other  officers  acting  for  or  on  behalf  or  in  the 
name  of  such  corporation  or  city,  or  where  the  title  to  the  real 
property  so  to  be  acquired  vests  in  such  corporation  or  in  such 
<^ity[;  and  all  proceedings  for  the  condemnation  of  real  property 
embraced  within  the  exceptions  enumerated  in  this  section  are 
exempted  from  the  operation  of  this  title].  (Code  of  Civil  Pro- 
cedure, §  3383.) 

§  12.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  21  to  read  as  follows: 

ARTICLE  21 

DISPOSITION     OF     REAL     PROPERTY     OF     INFAXT     AND    INCOMPETENT 

Section  ooO.  Action  to  dispose  of  real  property  of  infant  or  in- 
competent. 

560.  Action  to   partition  real  property   of  infant  and 

incompetent  held  as  joint  tenant  or  tenant  in 
common. 

561.  Report  of  agreement  and  conveyance. 

562.  Gross  sum  in  lieu  of  other  interest. 

563.  Judgment. 

56Jf.  Joinder  in  conveyance  of  infant  and  incompetent 
and  owner  of  particular  estate. 

565.  Interest  of  infant  or  incompetent  in  proceeds  of  sale. 

566.  Disposition  of  proceeds  of  sale. 

567.  Effect  of  conveyance  on  behalf  of  infant  or  incom- 

petent and  of  release  of  dower. 

568.  Infant  a  ward  of  court. 

§  559.  Action  to  dispose  of  real  property  of  infant  or  incompetent. 
In  [either]  any  of  the  following  cases  real  property  or  a  term, 
estate  or  other  interest  in  real  property  of  an  infant  in  being  or 
the  contingent  interest  therein  of  an  infant  not  in  being  or  of  a 
person  incompetent  to  manage  his  aflfairs  by  reason  of  lunacy, 
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§  559  idiocy  or  Imbitual  dninkeuAeaB,  or  sn  inehoato  ^%^  ^  4i0iPer 

iix  Beal  property  belonging  to  ah  inf  arut  or  an  inoMnpefeeai  pearaon 
or  tbe  pofifiifcility  that  upoa  lN*eaoh  of  a  tsondilifOn  a  right  of 
re-eatTy  will  vest  in  or  2?eal  prc^erty  will  ueveri  ix)  an.  infaai;  or 
an  inocoipetetit  person,  or  hia  heiiB  soldj  or  in  oommoa  ^xA 
othorfi,  may  be  fiold,  oon^eyed,  mortgaged,  oeleaeed  or  levied  by 
fiction  to  he  oammenced  by  a  mmimone  to  appear^-  [ae  pmseribed 
in  tl^  f  (^owiaog  sections  of  this  title :] 

[In  either  of  the  following  eases,  an  action  may  be  maintained 
agaiusd:  an  inftuit,  or  a  person  ineompeitaBLt  to  manage  liis  aSairB 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  to  pivynire 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  aa 
interest  in  real  property.] 

1.  Wliere  the  infant  or  incompetent  person  is  seized  or  posseBsed 
of  the  real  property,  or  interest  in  real  property,  by  way  of 
mortgage,  or  only  in  trust  for  another; 

2.  Where  a  valid  contract  for  the  aale  or  aonveyanoe  of  the  real 
property,  or  interest  in  real  property,  has  been  made ;  but  a  con- 
veyance thereof  cannot  be  made,  by  reason  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  is  vested ; 

[3.  Wliere  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  convey- 
ance of  the  real  property,  or  interest  in  real  property,  as  prescribed 
in  sections  twenty-three  hundred  and  fortj'-fiv^  and  twenty-three 
hundred  and  fortv-six  of  this  act.l 

S,  [4. J  Where  the  interest  of  the  infant  or  incompetent  person 
will  be  substantially  promoted  by  releasing  or  joining  with  others 
in  releasing  for  a  valuable  consideration  tke  possibility  that  upon 
breach  of  a  condition  a  right  of  re-entry  will  vest  in  or  Teal  prop- 
erty' will  revert  to  the  infant  or  incompetent  person  or  his  heirs 
solely  or  in  common  with  others.  Such  possibility  is  referred  to 
£in  the  following  sectionB  of  this  titiej  as  a  possibility  of  reverter ; 

Jf.  J[l.]  Where  the  personal  property,  and  the  ineome  of  the 
real  prop«ty,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  fnmilv; 

5.  [2.]  Where  the  interest  of  the  infant  in  being  or  the  con- 
tingent interest  of  nn  infant  not  in  being,  or  the  intereet  of  an 
incompetent  person  require  <w  will  be  substantially  piHTinotod  by 
Budi  disposition,  mi  JK-count  of  the  real  piy)perty  or  term,  or  estat^^ 
or  other  interest  in  real  property  being  expoBed  to  wasle  or  dilapi- 
dation ;  or  being  wholly  unproductive,  or  for  the  pm^wse  of  raising 
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fuads  to  pwswrre  or  lo  improve  like  ssane,  or  for  other  pccnliar  9HQ^  5fl 
ireaiosis^  or  oa  aecouzil  of  ottier  p«ciiliaa?  timuTaBt«nee».  Real  p?ap- 
«rtf ^  or  flSD  inl^nesA  in  i^aik  pvoperty,  of  mi  imfaM  er  of  an  idiot, 
Ivmatic  w  haSitwat  drwnkmd,  sluill  not  be  9old^  lea^d,  reietsstd  or 
^Ttgag^  [08  pi«scii'bed  in  this  title  J  contrar^rto  the  jafmmms 
of  a  will,  ty  whieh  it  was  devised,  <vr  of  a  coaveyrmce  or  other 
i9«t7U9ii0it^  Id;^  Avhich  it  was  transfen-ed,  to  the  infaRt  or  in- 
oompcteBt  person.  (Code  of  Civil  P^oeeduie,  §§  2^5',  2^8, 
2357.) 

§  560.  AMtimt  ti^  fArMioa  real  propeftT"  of  iofant  ani  iacwi- 
pttenl  IhU  ai  jobA  Ivnasat  a*  tenant  in  eomsiea.  Where  an  infant, 
idiot,  liFBWkie,  or  habitual  drunkard,  holds  real  propertj,  m  joint 
tenancy  or  in  coramom,  the  general  guardian  of  the  infant  or  the 
coimnittee  ei  the  idiot,  luaatic,  or  habitual  dmnhard,  may  apply 
to  the  snpiexne  co«rt  or  to  the  eountv^  court  of  the  county,  wherein 
the  real  property  is  situated,  for  authority  to  agree  to  a  partition 
of  the  real  property  &y  «;  mmmmis  to  appear.  If  after  due  inquiry 
into  the  merits  f  of  the  application,  J  by  a  reference  or  otherwise, 
the  coOTt  is' of  the  opinion  that  Ae  interests  of  the  infant,  or  of 
tiie  idio-t,  lunatie,  o»  harbitnal  drunkard  will  be  promcrted  by  Ae 
partition,  it  may  make  an  onrder  authorizing  the  [petitioner J* 
plamtiff  to  agree  t&  the  partition  proposed,  and  in  the  name  of  the 
infant^  or  of  the-  idiot,  lunatic,  or  habitual  drunkard,  to  execute 
releases  of  his  right  and  interest  in  and  to  that  part  of  the  property 
whidi  falls-  to  the  shares  of  the  other  joint-tenants  or  tenants  in 
cotnznon.  The  conrt  may,  in  its  discretion,  for  the  furtheraace  of 
the-  interesfts  of  said  infant,  idiot,  lunatic,  or  habitual  drunkard, 
direct  partition  to  be  so  made  as  to  set  off  to  him  or  them  his  or 
their  share  in  common  with  any  of  the  other  owners,  provided  the 
consent  in.  writing  thereto  of  such  owners  shall  be  first  obtained. 
Eeleases  sO'  executed  have  the  same  validitv  and  effect,  as  if  thev 
were  execnted  by  the  person  in  whose  behalf  they  are  executed, 
and  as  if  the  infant  was  of  full  age,  or  the  idiot,  lunatic,  or 
habitual  drunkard  was  of  sound  mind,  and  competent  to  manage 
his  affairs.     (Code  of  Civil  Pl-ocedure,  §§  1590,  pt,  1592,  1593.) 

§  561.  Report  of  agreement  and  con¥eyance.  Before  a  sale, 
mortgage,  release,  or  lease  can  be  made  m  an  action  relating  to 
the  real  property  of  a/rt  infant  or  incompetent  [pursuant  to  the 
final  ord>er,J  the  fspeeialj  guardian  ad  litem  or  the  committee 
must  enter  into  an  agreement  therefor,  subject  to  the  approval 
of  the  court;  and  must  report  the  agreement  to  the  court  or  referee 


574  Consolidated  Laws 

§§  562-563  under  oath.  [Upon  the  confirmation  thereof  by  the  order  of  the 
court,  he  must  execute,  as  directed  by  the  court,  a  deed,  mortgage, 
release  or  lease.]  And  where  the  [final  order]  judgment  directs 
the  [examination]  execviion  of  a  conveyance  [in  the  first 
instance,]  for  the  purpose  of  fulfilling  a  contract,  or  because  the 
property  is  held  by  way  of  mortgage,  or  in  trust  only,  the  guardian 
or  committee,  executing  the  conveyance,  must  report  the  con- 
veyance, to  the  court,  under  oath.  (Code  of  Civil  Procedure,  § 
2356.) 

§  562.  Gross  sum  in  lieu  of  dower  or  other  interests.  In  an  action 
for  the  disposition  of  the  real  property  of  an  infant,  Itmatic,  idiot, 
or  hahitual  drunkard,  where  the  real  property,  or  the  estate,  term, 
or  other  interest  in  real  property,  directed  to  be  sold,  is  subject, 
absolutely  or  contingently,  to  a  right  of  dower,  or  an  estate  for 
life,  or  is  subject  to  an  estate  for  years,  in  the  whole  or  any  part 
thereof,  the  person,  having  the  prior  right  or  estate,  may  manifest 
in  writing  his  consent,  either  to  receive,  from  the  proceeds  of  the 
sale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuities,  in  satisfaction  of  his  right  or  estate ;  or  to 
have  a  proportionate  share  of  the  proceeds  of  the  sale  invested,  and 
the  interest  thereof  paid  to  him,  from  the  time  of  the  investment, 
or  of  the  commencement  of  his  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon  filing  the  con- 
sent with  the  clerk  the  [final  order]  judgment  may,  in  the  dis- 
cretion of  the  court,  direct  a  sale  of  the  entire  property,  to  which 
the  right  or  estate  attaches.  In  [such]  a  case  the  court  must,  after 
the  sale,  ascertain  the  value  of  the  right  or  interest  of  the  person 
so  consenting;  and  the  [final  order]  judgment  must  either  direct 
the  payment,  from  the  proceeds  of  the  sale,  of  the  gross  sum  so 
ascertained  as  the  value,  or  the  investment  of  a  just  proportion  of 
the  proceeds,  and  the  payment  to  him  of  the  interest  thereof.  But 
such  a  gross  sum  shall  not  be  paid,  nor  shall  such  an  investment  be 
made,  until  an  effectual  release  of  the  right  of  estate  of  the  person 
so  consenting,  executed  to  the  satisfaction  of  the  court,  and  duly 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded  in  the  county,  has  been  filed  with  the  clerk.  (Code 
of  Civil  Procedure,  §  2362.) 

§  563.  Judgment.  A  judgment,  directing  [such]  a  conveyance 
of  real  property  or  of  an  interest  in  real  property  by  an  infant  or 
incompetent  shall  not  be  rendered,  unless  the  court,  after  hearing 
the  parties,  is  satisfied  that  the  conveyance  ought  to  be  made. 
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Upon  rendering  [finalj  judgment  to  that  effect,  the  court  has  89  564-565 
power  to  direct  the  guardian  of  the  infant's  property,  or  the  com- 
mittee  of  the  property  of  the  lunatic  or  other  incompetent  person, 
or  [a  special]  guardian  ad  litem  appointed  in  the  action,  to  exe- 
cute any  conveyance,  or  to  do  any  other  act,  which  is  necessary, 
in  order  to  carry  the  judgment  into  effect.  (Code  of  Civil  Pro- 
cedure, §  2347.) 

§  564.  Joinder  in  conyeyance  of  infant  and  incompetent  and 
owner  of  particular  estate.  Where  the  interest  of  [the]  an  infant, 
or  of  [the]  a  lunatic  or  other  incompetent  person,  consists  of  a 
right  of  dower,  or  an  estate  for  life,  or  for  years,  the  [final  order] 
jiidgment  may  authorize  the  [special]  guardian  ad  litem  or  com- 
mittee to  join,  with  the  person  or  persons  holding  the  reversionary 
estate,  in  a  conveyance  of  the  property  to  which  the  interest 
attaches,  so  as  to  release  the  right  of  dower,  or  fully  convey  the 
particular  estate,  on  receiving,  from  the  proceeds  of  the  sale,  a 
gross  sum,  in  satisfaction  of  that  interest,  or  a  proportionate  part 
of  the  proceeds,  to  be  invested  until  the  determination  of  the  par- 
ticular estate[;  and,  in  either  case,  to  be  ascertained  as  prescribed 
in  the  last  section].  Where  a  proportion  of  the  proceeds  is  so 
received  by  the  guardian  or  committee,  for  investment,  the  [final 
order]  jvdgment  must  provide  for  the  investment  thereof,  until 
the  determination  of  the  particular  estate;  and  then  for  the  pay- 
ment thereof  to  the  person  entitled  thereto.  (Code  of  Civil  Pro- 
cedure, §  2363.) 

§  565.  Interest  of  infant  or  incompetent  in  proceeds  of  sale.  A 
sale  of  real  property,  or  of  an  interest  in  real  property,  other  than 
a  possibility  of  reverter  of  an  infant  or  incompetent  person,  does 
not  give  to  the  infant  or  incompetent  person,  any  other  or  greater 
interest  in  the  proceeds  of  the  sale,  than  he  or  she  had  in  the  prop- 
erty or  interest  sold.  Those  proceeds  are  deemed  property  of  the 
same  nature,  as  the  estate  or  interest  sold,  until  the  infant  arrives 
at  full  age,  or  the  incompetency  is  removed.  The  proceeds  of 
the  release  of  a  possibility  of  reverter  shall  be  deemed  and  treated 
as  if  they  were  proceeds  of  real  property  of  which  the  infant  was 
seized  and  possessed.  If  the  infant  should  die  before  arriving  at 
full  age,  or  the  incompetent  person  should  die  before  the  incompe- 
tency is  removed  not  leaving  any  personal  property,  or  not  leaving 
sufficient  personal  property  to  pay  funeral  expenses  and  expenses 
that  may  be  necessary  or  necessarily  incurred,  then  in  either  or 
each  case  the  proceeds  are  to  be  deemed  personal  property  so  far  as 
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9  5fS9  in^ay  be  necessary  to  paij  the  funeral  «ni  other  neoesBairy  expenses. 

Tke  preceeds  are  to  be  paid  iipott  ofder  of  tke  sarrogxtc^s  oa«rt  0¥ 
eourt  having  juradictiou  of  the  estate  of  tbe^  decawed,  to  on 
admrnistmtor  appointed  by  the  suriDgarte  to  adsxuusler  upan 
decedent'a  estate^  and  after  pajin^  all  fuaieralf  eaipieiiiBss  aaid 
expenses  of  administration  and  anj  isdebtecb^ss,  the  remander^ 
if  any  there  be,  shall,  uj^on  the  order  of  the  surrogate  be  paisd  into 
the  hands  of  the  trustee  who  held  the  same,  to  be  distributed 
as  the  law  directs.  This  [act  is  to  include  the  said  proceeds  of] 
section  applies  to  such  proceeds  luiy  infant  or  incompetent  person 
Jthat  has]  who  died  prior  to  [this  amendment, J  March  llf,  1007, 
the  proceeds  [now J  then  remaining  in  the  hands  of  a  trustee. 
(Code  Civil  Procedure,  §  ^359.) 

§  566.  BLBpflrition  rf  pwecBii  of  rale.  The  eonrt  muBt,  by  order, 
direct  the  disposition  of  the  proceeds  of  wick  a  sale,  metti^agev 
release  or  lease.  It  mu&t  direct  the  investment  of  any  portieai 
thereof  belonging  to  the  infant  «r  incompetent  person,  wkieb  ia 
not  needed  for  the  payment  of  debts  or  the  safe  Is/tsepiogy  ar  the 
immediate  maintenance  and  education  of  himself  oar  hia  family, 
or  for  the  preserration  or  improvement  of  his  real  property  ar  hia 
interest  in  real  propei-ty.  It  must  require  a  report,  tuider  oftth, 
of  the  disposition  and  investment  thereof,  to  be  made  as  s©oil  as 
practicable,  and  must  compel  periodical  accawnts  to  be  ren^iered 
thereafter  by  each  person,  who  is  intrusted  with  the  proceeds^ 
or  any  part  thereof.  Where  an  inchoate  right  of  dower  is  releaaed 
[as  prescribed  in  this  titlej  and  such  release  is  to  accompany  a 
sale  by  the  husband  of  the  property  to  which  the  inchoate  right 
of  dower  attaches,  the  court  shall  make  an  order  requiring  one- 
third  of  the  amount  realized  on  the  sale  of  the  property  to  which 
the  inchoate  right  of  dower  attached  to  be  invested  by  the 
[special]  guardian  ad  litem  or  paid  into  the  court  to  be  held  for 
the  benefit  of  the  husband  during  his  life  and  upon  his  death 
for  tlio  benefit  of  the  wife  during  her  life,  or  the  court  may 
direct  said  amounts  to  be  paid  to  the  husband  upon  his  giving 
a  bond  in  the  penalty  of  at  least  double  the  amount  so  receiv€*d 
for  such  release,  with  at  least  two  sureties,  who  shall  justify  in 
double  the  amount  of  such  i)enalty,  conditioned  for  the  repajTneut 
as  the  court  shall  direct  by  his  executors  or  administrators  of 
such  amount  upon  the  death  of  the  husband.  Where  an  inchoate 
right  of  dower  is  released  [jia  prescribed  in  this  title,!  and,  at 
the  time  of  the  application,  the  property  to  which  the  inchoate 
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right  of  dower  attaches  has  already  been  sold  by  the  husband  and  8*6(f6 
the  wife  has  not  joined  in  the  conveyance  or  otherwise  released 
her  inchoate  right  of  dower,  the  court  shall  make  an  order  that, 
as  the  consideration  for  the  release,  or  as  part  of  the  consideration 
therefor,  there  be  paid  to'the  £special3  guardian  ad  litem  or  into 
the  court  an  amount  to  be  fixed  by  the  court  as  equal  to  one- 
third  of  the  fair  market  value  of  the  property,  to  be  invested  by 
the  [special]  guardian  ad  Hiem  or  held  by  the  court  for  the 
benelit  of  the  person  making  such  payment  during  the  life  of 
the  husband,  and  upon  his  death  for  the  benefit  of  the  wife  during 
her  life,  and  upon  her  death  to  be  returned  to  the  person  making 
such  payment  or  to  his  -executors,  administrators  or  assigns ;  or 
in  lieu  of  such  payment  the  court  may  allow  a  bond  to  be  given 
in  the  penalty  of  at  least  double  the  amount  so  fixed  as  equal 
to  one-third  of  the  fair  market  value  of  the  propertv^,  with  at  least 
two  sureties,  who  shall  justify  in  double  the  amount  of  such  pen- 
alty, conditioned  for  the  pajTnent  as  the  court  shall  direct,  upon 
the  death  of  the  huaband,  leaving  the  wife  surviving,  of  the  said 
sum  so  fixed  as  equal  to  one-third  of  the  fair  value  of  the 
property,  to  be  held  for  the  benefit  of  the  wife  during  her  life 
and  upon  her  death  to  be  returned  .to  the  person  giving  such 
bond  or  to  'his  executors,  administrators  or  assigns.  In  case  by 
any  contingency,  infants  not  in  being  may  thereafter  become  pos- 
sessed of  any  interest  in  said  premises  so  sold,  mortgaged  or 
leased,  the  court  in  case  of  a  sale,  shall  cause  the  proceeds  of 
the  sale  after  paying  the  cost  and  expenses  of  the  same,  to  be 
placed  at  interest  for  the  benefit  of  the  persons  who  are,  or  who 
mav  ultimatelv  be  entitled  to  the  same,  and  shall  not  authorize 
the  distribution  of  the  same  in  advance  of  said  contingency, 
except  upon  a  petition  of  some  person  entitled  thereto,  and  upon 
filing  a  bond  in  such  pemilty  as  the  court  shall  direct,  with  two  or 
more  sureties  approved  by  the  court,  and  conditioned  that  in  case 
of  any  contingency  by  which  any  infant  not  then  in  being  shall 
thereafter  became  entitled  to  any  of  the  proceeds  of  the  sale,  that 
said  petitioner  will  pay  to  said  person  or  persons  his  or  their  pro- 
portionate share  of  the  money  so  paid  over  to  said  petitioner; 
and  in  the  case  of  the  mortgaging  of  said  real  estate  the  proceeds 
of  the  same,  after  paying  cost  and  expenses,  shall  be  paid  out 
and  disbursed  under  the  direction  of  the  court  only  for  the  pur- 
pose of  paying  lawful  charges  thereon  or  repairing,  improving, 
building  upon  or  otherwise  enhancing  in  value  any  real  estate  so 
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§8  567-568   mortgaged  as  aforesaid.     In  the  ease  of  an  infant  residing  vvith- 
~  out  the  state,  and  having  in  the  state  or  country  where  he  or  she 

resides  a  general  guardian  or  person  duly  appointed  under  the 
laws  of  such  state  or  country,  to  the  control  and  entitled,  bv  the 
laws  of  such  state  or  country,  to  the  custody  of  the  money  of  said 
infant,  the  court,  upon  satisfactory  proof  of  such  facts  and  suf- 
ficiency of  the  bond  or  security  given  by  such  general  guardian  or 
person  in  such  state  or  country  by  the  certificate  of  a  judge  of  'a 
court  of  record  of  such  state  or  country,  or  otherwise,  may  direct 
that  the  portion  of  such  infant  arising  upon  such  sale  shall  be 
paid  over  to  such  general  guardian  or  person.  In  the  applica- 
tion of  money,  arising  from  a  sale,  mortgage,  or  lease,  made  for 
the  purpose  of  paying  debts[,  as  prescribed  in  this,  title,]  of 
an  infant,  lunatic,  idiot  or  habitual  drunkard,  the  [special] 
guardian  ad  litem  of  the  infant,  or  the  committee  of  the  property 
of  the  incompetent  person,  must  pay  all  debts,  in  equal  propor- 
tion, without  giving  a  preference  to  a  debt  founded  upon  a  sj^e- 
cialty,  or  upon  which  judgment  has  been  taken.  (Code  of  Civil 
Procedure,  §§  2361,  2364.) 

§  567.  Effect  of  conyeyanee  on  behalf  of  infant  or  incompetent 
and  of  release  of  dower.  A  deed,  mortgage,  release  or  lease,  made 
in  good  faith,  [as  prescribed  in  this  title,]  either  upon  an  appli- 
cation in  behalf  of  the  infant  or  an  incomptent  person  or  pur- 
suant to  the  directions  contained  in  a  judgment  rendered  against 
him,  has  the  same  validity  and  effect,  as  if  executed  by  the  person 
in  whose  behalf  it  was  executed  and  as  if  the  infant  was  of  full 
age  or  the  lunatic,  idiot,  or  habitual  drunkard  was  of  sound  mind 
and  competent  to  manage  his  or  her  affairs.  And  the  same  shall 
be  valid  and  effectual  to  vest  in  any  purchaser  or  purchasers 
any  interest  therein  of  any  infant  not  in  being,  at  the  time  of  the 
said  sale,  and  any  mortgage  so  executed  shall  be  a  valid  lien  and 
charge  upon  the  contingent  interest  of  any  infant  not  in  being,  at 
the  time  of  the  execution  and  delivery  of  the  same.  And  a  release 
of  an  inchoate  right  of  dower  as  authorized  by  [this  title]  law 
shall  have  the  same  effect  as  if  the  wife  had  joined  with  the  hus- 
band in  a  deed  or  conveyance  of  the  property  affected  thereby 
and  had  duly  acknowledged  the  same  in  the  manner  required 
by  law  to  pass  the  estate  of  married  women.  (Code  of  Civil 
Procedure,  §  2358.) 

§  568.  Infant  a  ward  of  court.  From  the  time  of  the  [filing 
of  a  petition,]  commencement  of  an  action  for,  by  or  in  behalf 
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of  an  infant,  [praying  for  an  order  directingj  for  a  conveyance,    §§  569-570 
or  a  sale,  mortgage,  or  lease  of  his  real  property,  or  of  an  interest 
in  real  property,  the  infant  is  considered  a  ward  of  the  court, 
with  respect  to  that  real  proi)erty  or  interest,  and  the  income  and 
proceeds  thereof.     (Code  of  Civil  Procedure,  §  2360.) 

§  13.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  22  to  read  as  follows: 

ARTICLE  22 

PRODUCTIOy  OF  LIFE  TEXAXT 

Section  509.  Action  for  production  of  life  tenant. 

570,  When  life  tenant  deemed  dead,  and  petitioner  let 

into  possession, 

571,  Restoration  upon  production  of  life  tenant, 

572,  Damages  by  evicted  person  upon  production  of  life 

tenant, 

§  569.  Action  for  production  of  life  tenant.  A  person  entitled 
to  claim  real  property,  after  the  death  of  another  who  has  a  prior 
estate  therein,  may,  not  oftener  than  once  in  each  calendar  year, 
[apply  by  petition  to  the  supreme  court,  at  a  special  term  thereof, . 
heldj  commence  an  action  by  a  summons  to  appear  within  the 
judicial  district,  wherein  the  property,  or  a  part  thereof,  is  sit- 
uated, for  [an  order,  directingj  the  production  of  the  tenant  for 
life,  [as  prescribed  in  this  title,J  by  a  person,  [nflmed  in  the 
petition,J  against  whom  an  action  [of  ejectmentj  to  recover 
the  real  property  can  be  maintained,  if  the  tenant  for  life  is 
dead ;  or,  where  there  is  no  such  person,  by  the  guardian,  husband, 
trustee  or  other  person,  who  has,  or  is  entitled  to,  the  custody  of 
the  person  of  the  tenant  for  life,  or  the  care  of  his  estate.  (Code 
of  Civil  Procedure,  §  2302.) 

§  570.  When  life-tenant  deemed  dead,  and  petitioner  let  into 
possession.  If  it  appears,  from  the  referee's  report,  or  ujwn  the 
hearing  before  the  court,  that  the  person,  upon  whose  life  the 
prior  estate  depends,  was  not  produced ;  and  if  the  party  required 
to  produce  him,  or  to  prove  his  existence,  has  not  proved,  to  the 
satisfaction  of  the  court,  thai  he  is  living;  a  [final  orderj  judg- 
ment must  be  made,  declaring  that  he  is  presumed  to  be  dead,  for 
the  purpose  of  the  proceedings,  and  directing  that  the  petitioner  be 
forthwith  let  into  possession  of  the  real  property,  as  if  that  person 
was  actually  dead.     (Code  of  Civil  Procedure,  §  2310.) 
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f§  571-573       §  571.  B«cstoration  upon  production  of  life  tenant.    The  posses- 

sion  of  real  property,  which  has  been  awarded  to  the  [petitioner, 
as  prescribed  in  this  title,]  plaintiff  upon  the  presumption  of  the 
death  of  the  person,  upon  whose  life  the  prior  estate  depends,  must 
be  restored,  by  the  order  of  the  court,  to  the  person  evicted,  or 
to  his  heirs  or  legal  representatives,  upon  the  [petition]  com- 
plaint  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
'    *  that  the  person  presumed  to  be  dead  is  living.     The  proceedings 

[upon  such  an  application]  in  stick  an  action  are  the  same  as 
prescribed  [in  this  title,]  upon  the  [application]  complaint  of 
the  person  to  whom  possession  is  awarded.  (Code  of  Civil  Pro- 
cedure, §  2317.) 

§  572.  Damages  by  evicted  person  upon  production  of  life  tenant. 
A  person  evicted,  [as  prescribed  in  this  title,]  in  an  action  to 
produce  a  life  tenmvt  may,  if  the  presumption,  upon  which  he  is 
evicted,  is  erroneous,  maintain  an  action  against  the  person  who 
has  occupied  the  property,  or  his  executor  or  administrator,  to 
i^ecover  the  rents  and  profits  of  the  property,  during  the  occupa- 
tion while  the  person,  upon  whose  life  the  prior  estate  d^)ende,  is 
or  was  living.  (CVxie  of  Civil  Procedure,  §  2316,) 

§  14.  Such  chapt-er  is  hereby  amended  by  adding  thereto  a 
new  article  to  be  Article  23,  to  read  as  follows: 

ARTICLE  23 

EXEMPTIOXS    OF   REAL   PROPERTY 

Section  573^  Ilom-estcad  exemption. 

574*  Bwi'ifing  grouiul  exemption}, 

575,  Exemption  from  levy  of  interest  under  land  contract. 

570.  Cancellation  of  exemption. 

577.  Application. 

§  573.  Homestead  exemption.  7.  A  lot  of  land,  with  one  or 
more  buildings  thereon,  not  exceeding  in  value  one  thousand 
dollars,  owmed  and  occupied  as  a  residence  by  a  householder, 
ha\niig  a  family,  and  heretofore  designated  as  an  exemj)t  home- 
stead, as  j)rescril)ed  by  law  or  hereafter  designated  for  that  pur- 
pose, as  prescribed  in  [the  next]  this  section,  is  exempt  from 
sale  by  virtue  of  an  execution,  issued  upon  a  judgment  recovered 
for  a  debt  contracted  after  the  thirtieth  day  of  April,  eighteen 
hundred  and  fiftv;  unless  the  iudament  was  recovered  whollv  for 

*'     /  V  Cr  ft 
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a  debt  or  debts  contracted  before  the  designation  of  the  property,    8  57S 
or  for  the  purchase  money  thereof.     But  no  property  heretofore 
or  hereafter  designated  as  an  exempt  homestead,  as  prescribed  by 
law,  or  by  [the  next]  this  section,  shall  be  exempt  from  taxation, 
or  from  sale  for  non-payment  of  taxes  or  assessments ; 

2.  In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  [the  last]  this  section,  a  conveyance  thereof,  stating,  in  sub- 
stance, that  it  is  designed  to  be  held  as  a  homestead,  exempt  frcHn 
sale  by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like  nun- 
ner  as  a  deed  to  be  recorded  in  the  county  where  the  property  Is 
situated;  and  must  be  recorded  in  the  office  of  the  clerk  of  that 
county,  in  a  book  kept  for  that  purpose,  and  styled  the  "  home- 
stead exemption  book  " ; 

3.  A  lot  of  land,  with  one  or  more  b\iildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  [the  last] 
this  section ;  and  the  property  so  designated  is  exempt  from  sale, 
by  virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  homestead  of  a  householder, 
having  a  family; 

4-  The  exemption,  prescribed  by  [the  last  throe]  this  sec- 
tion[s,]  continues,  after  the  death  of  the  person  in  whose  favor 
the  property  was  exempted,  as  follows : 

(1.)  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest  sur- 
viving child ; 

(2.)  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the  young- 
est surviving  child,  and  until  the  death  of  the  widow ; 

(3.)  But  the  exemption  ceases  earlier,  if  the  property  ceases  to 
be  occupied,  as  a  residence,  by  a  i)erson  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  [the  next]  this 
section ; 

5.  The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  [the  last  four]  ////".<?  scction[s,],  is  not  affected  by  a 
suspension  of  the  occupation  of  the  exempt  property,  as  a  resi- 
dence, for  a  period  not  exceeding  one  year,  which  occurs  in  conse- 
quence of  injury  to,  or  destruction  of,  the  dwelling  house  upon 
the  premises; 
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§§  574-575        fJ,  The  exemption  of  a  homestead,  otherwise  valid  under  the 

j)rovisions  of  this  [article,]  section  is  not  void,  because  the  value 
of  the  property,  designated  as  exempt,  exceeds  one  thousand  dol- 

:  lara.     In  that  case,  the  lien  of  a  judgment  attaches  to  the  sur- 

plus, as  if  the  property  had  not  been  designated  as  an  exempt 
homestead ;  but  the  property  cannot  be  sold  by  virtue  of  an  execu- 
tion, issued  upon  a  judgment,  as  against  which  it  is  exempt.  After 
the  return  of  such  an  execution,  the  owner  of  the  judgment  may 
[maintain  a  judgment  creditor's  action,  to  procure  a  judgment] 
obtain  an  order  directing  a  sale  of  the  property,  and  enforcing  his 
lien  upon  the  surplus.  (Code  of  Civil  Procedure,  §§  1397,  1398, 
1399,  1400,  1401,  1402.) 

§  574.  Burying  ground  exemption.  Land  set  apart  as  a  family 
or  private  burying  ground  and  heretofore  designated,  as  pre- 
scribed by  law,  in  order  to  exempt  the  same,  or  hereafter  desig- 
nated for  that  purpose,  [as  prescribed  in  the  next  section,]  is 
exempt  from  sale,  by  virtue  of  an  execution  upon  the  following 
conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose ; 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre; 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at 
any  time  afterwards,  any  building  or  structure,  except  one  or 
more  vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary 
monuments ; 

In  order  to  designate  land,  to  be  exempted,  [as  prescribed 
in  the  last  section,]  a  notice,  containing  a  full  description  of  the 
land  to  be  exempted,  and  stating  that  it  has  been  set  apart  for  a 
family  or  private  burj^ing  ground,  must  be  subscribed  by  the 
oMmer;  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  countv  where  the  land  is  situated : 
and  recorded  in  the  office  of  the  clerk  or  register  of  that  county, 
in  the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution.  (Code  of  Civil 
Procedure,  §§  1395,  1396.) 

§  575.  Exemption  from  levy  of  interest  under  land  contract.  The 

interest  of  a  person,  holding  a  contract  for  the  purchase  of  real 
property,  is  not  bound  by  the  docketing  of  a  judgment  wholly  or 
partly  for  a  sum  of  money  or  directing  the  payment  of  a  sum  of 
money ;  and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execu- 
tion, issued  upon  such  a  judgment.  (Code  of  Civil  Procedure, 
§§  1253,  1272.) 
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§  576.  Cancellation  of  exemption.  The  owner  of  exempt  real  §§  576-578 
property^,  exempt  as  prescribed  in  this  article,J  may,  at  any  ' 
time,  subscribe  a  notice,  and  personally  acknowledge  the  execu- 
tion thereof,  before  an  officer  authorized  by  law  to  take  the 
acknowledgment  of  a  deed,  to  the  effect  that  he  cancels  all  exemp- 
tions from  levy  or  sale  by  virtue  of  an  execution  affecting  the  prop- 
erty, or  a  particular  part  thereof,  fully  described  in  the  notice. 
The  cancellation  takes  effect  when  such  a  notice  is  recorded,  as 
prescribed  [in  this  articlej  for  recording  a  notice  to  effect  the 
exemption  so  canceled.  Any  other  release  or  waiver,  hereafter 
executed,  of  an  exemption  of  real  property,  [allowed  by  this 
article, J  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
burying  ground,  allowed  by  the  provisions  of  law  heretofore  in 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  property  so  exempt.  (Code  of 
Civil  Procedure,  §  1404.) 

§  577.  Application.  The  enumeration[,  in  this  article,J  of  the 
real  property  which  is  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  does  not  repeal  any  special  provision  of  law,  relating 
to  such  an  exemption,  which,  by  its  terms,  is  applicable  only  to  a 
particular  class  of  persons,  or  corporations,  or  to  a  particular 
locality,  or  otherwise  to  a  special  case.  (Code  of  Civil  Procedure, 
§  1389  pt.) 

S  15.  Such  chapter  is  hereby  amended  by  adding  thereto  a 
new  article  to  be  Article  24  to  read  as  follows: 

ARTICLE  2Jf 

SALE  AND   REDEMPTION   OF   REAL  PROPERTY 

Section  578,  Application  of  article. 

579.  Property  held  in  trust. 

580.  Sale  of  equity  of  redemption, 

581.  Indorsement  of  execuiion, 

582.  Notice  of  sale, 

583.  Notice  and  conduct  of  sale, 

58Jf.  Place  and  mode  of  sale  of  real  property, 

585,  Security  by  referee  on  sale, 

38G,  Description  of  property. 

587.  Sales  of  land  in  New  York,  Kings  and  Erie  County. 

588.  Manner  of  sale, 

589.  Duplicate  certificate  of  sale. 

590.  Record  of  certificate  of  sale. 

591.  Title  to  real  property  sold  under  execution. 


584:  Consolidated  Laws 

Section  502.  Void  purchases  at  saUs  in  actions, 

593.  Occupancy  of  property  sold  under  execution. 

594.  Period  of  redemption, 

595.  Wh-o  may  redeem, 

596.  Effect  of  redemption, 

597.  Creditor's  redemption, 
59^.  Creditor  s  redemption. 

599.  Subsequent  creditor  s  redemption, 

600.  Subsequent  creditor  s  redemption. 

601.  Thi/rd  and  successive  creditor  s  redemption. 

602.  Time  of  redemption  by  successive  creditors. 
60S.  Pla^e  of  redemption. 

604.  Redemption  where  purchaser  is  also  creditor. 

605.  Successive  redemptions  by  creditor. 

606.  Redemption    by    one    having   interest    in   part    of 

property. 

607.  Redemption  by  oicners  of  undivided  shares. 
60S.  Redemption  by  creditor  owning  undivided  share. 

609.  Right  of  redemption  as  affected  by'  agreement. 

610.  Payment  upon  redemption  by  creditor. 

611.  Certificate  of  satisfaction  upon  redemption. 

612.  Evidence  of  judgment  creditor  s  right  to  redeem, 
61 S.  Evidence  of  mortgage  creditor  s  right  to  redeem. 
61Jf.  Evidence  of  executors  or  administrator s  right  tc^ 

redeem, 

615.  Sheriff's  duty  as  to  papers  in  redemption, 

616.  Effect  of  redemption. 

617.  Certificate  of  redemption. 

6 IS.  Form  and  effect  of  ceiUficate. 

619.  Conveyance  upon  sale  under  e.recution. 

620.  Assignment  of  cerfificafe  of  sale. 

621.  Conveyance  to  executor  or  administrator. 

622.  Form  of  a.ssignment. 

623.  Death,  removal  or  disqualification   of  sheriff  anrl 

under  sheriff. 
62Jf.  Sale  by  under  or  deputy  sheriff. 

625.  Redemption  where  sale  is  made  by  person  appointed 

by  court. 

626.  Death  of  coroner  or  person  appointed  by  court. 

g  57g  §  578.  Application  of  article.    The  expression  *'  real  property  '% 
as  used  in  this  [and  the  succeeding  J  article  includes  leasohohl 
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property,  where  the  lessee  or  his  assignee  is  possessed  at  the  time   S§  579-582 
>f  the  sale  of  at  least  five  years'  unexpired  term  of  the  lease,  and 
also  of  the  building  or  buildings,   if  any,   erected   thereupon. 
(Code  of  Civil  Procedure,  §  1430.) 

§  579.  Property  held  in  tri»t.  Real  pi'operty,  held  by  one  per- 
son in  trust  or  for  the  use  of  another,  is  liable  to  levy  and  sale 
by  virtue  of  an  execution,  issued  upon  a  judgment  recovered 
against  the  person,  to  whose  use  it  i«  so  held,  in  a  case  where  it 
16  prescribed  by  law  that  by  reason  of  the  invalidity  of  the  trust,  an 
estate  vests  in  the  beneficiary :  but  special  provision  is  not  other- 
wise made  by  law,  for  the  mode  of  subjecting  it  to  his  debts.  (Code 
of  Civil  Procedure,  §  1431.) 

§  580.  Sale  of  equity  of  redemption.  The  judgment  debtor'^ 
e<iuity  of  redemption,  in  real  property  mortgaged,  shall  not  be  sold 
by  virtue  of  an  execution,  issued  upon  a  judgment  recovered  for 
the  mortgage  debt,  or  any  part  thereof.  (Code  of  Civil  Procedure, 
§  1432.) 

§  581.  Indorsement  of  execution.  Where  an  execution  against 
property  is  issued  upon  a  judgment,  specified  in  the  last  section,  to 
the  county  where  the  mortgaged  property  is  situated,  the  attorney, 
or  other  person  who,  subsci'ibos  it,  must  indorse  thereupon  a  direc- 
tion to  the  sheriff,  not  to  levy  it  upon  the  mortgaged  property,  or 
any  part  thereof.  The  direction  must  briefly  describe  the  mort- 
gaged property,  and  refer  to  the  book  and  page,  where  the  mort- 
gage is  recorded.  If  the  execution  is  not  collected  out  of  the 
other  ])roperty  of  the  judgment  debtor,  the  slieriff  must  return  it 
wholly  or  partly  unsatisfied,  as  the  case  requires.  (Code  of  Civil 
Procedure,  §  1433.) 

§  5S2.  Notice  of  sale.  The  sheriff  who  soils  real  property  by 
virtue  of  an  execution,  must  previously  give  public  notice  of  the 
time  and  place  of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  sale,  in  three  public 
places,  in  the  town  or  city  where  the  sale  is  to  take  place,  and  also 
in  three  public  j^laces,  in  the  town  or  city  where  the  propertj'  is 
situated,  if  the  sale  is  to  take  place  in  another  town  or  city; 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  preceding  the  sale,  in  a  newspaper 
published  in  the  county;  or  published  in  an  incorporated  village, 
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a  part  of  which  is  within  the  county ;  if  there  is  a  newspaper  pub- 
lished in  such  county  or  village ;  or,  if  there  is  none,  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  required  to 
be  published.     (Code  of  Civil  Procedure,  §  1434.) 

§  583.  Notice  and  conduct  of  sale.  A  sale  [made  in  pursuance 
of  any  provision  of  this  title,]  of  real  property  in  an  action  to 
recover  real  property,  for  partition,  for  dower,  to  foreclose  a  mort- 
ga^e,  to  compel  the  determination  of  a  claim  to  real  property,  for 
waste,  for  a  nuisance,  and  any  other  action  relating  to  real  prop- 
erty, must  be  at  public  auction  to  the  highest  bidder.  Notice 
of  such  sale  must  be  given  by  the  officer  making  it,  as  prescribed 
[in  section  fourteen  hundred  and  thirty-four  of  this  act]  for 
the  sale  by  the  sheriff  of  real  property,  by  virtue  of  an  execution,^ 
unless  the  property  is  situated  wholly  or  partly  in  a  city,  or  in  an 
incorporated  village  of  the  first  class  in  which  a  daily,  semi-weekly 
or  tri-weekly  newspaper  is  published,  and,  in  that  case,  by  pub- 
lishing notice  of  the  sale  in  such  a  daily,  semi-weekly  or  tri-weekly 
paper,  at  least  twice  in  each  week  for  three  successive  weeks,  or 
in  a  weekly  paper  published  in  a  city  or  in  such  incorporated 
village  of  the  first  class,  once  in  each  of  the  six  weeks,  immediately 
preceding  the  sale,  or  in  the  coimties  of  New  York  and  Kings  in 
two  such  daily  papers.  If  the  property  be  situated  in 
a  city  in  which  no  newspaper  is  published,  and  there  be  an 
adjoining  city,  in  another  county,  in  which  a  newspaper  is  pub- 
lished, such  notice  may  be  published  either  twice  a  week  for  three 
successive  weeks  immediately  preceding  the  sale  in  a  daily,  semi- 
weekly  or  tri-weekly  newspaper  of  the  latter  city  or  once  a  week 
for  six  successive  weeks  immediately  preceding  the  sale  in  a  weekly 
newspaper  of  such  city.  If  the  officer  appointed  to  make  such 
sale  does  not  appear  at  the  time  and  place  where  such  sale  has 
l)een  advertised  to  take  place,  then  in  that  case  the  attorney 
for  the  plaintiff  may  postpone  or  adjourn  such  sale,  not  to  exceed 
four  weeks,  during  which  time  such  attorney  may  make  appli- 
cation to  the  court  to  have  another  person  appointed  to  make 
such  sale.  Notice  of  the  postponement  of  the  sale  must  be  pub- 
lished in  the  paper  or  papei'S  wherein  the  notice  of  sale  was 
published.  The  terms  of  the  sale  must  be  made  known  at  the 
sale,  and  if  the  property,  or  any  part  thereof,  is  to  be  sold  sub- 
ject to  the  right  of  dower,  charge  or  lien,  that  fact  must  be 
declared  at  the  time  of  the  sale.  If  the  property  consists  of  two 
of  more  distinct-  buildings,  farms  or  lots  they  shall  be  sold  sepa- 
rately,  unless   otherwise   ordered   by   the   court ;    and   provided. 
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further,  that  where  two  or  more  buildings  are  situated  in  the  same   98  584-587 
city  lot,  they  be  sold  together.  (Code  of  Civil  Procedure,  §  1G78,  as 
amended  L.  1918,  ch.  650.) 

§  584.  Place  and  mode  of  sale  of  real  property.  Except  where 
special  provision  is  otherwise  made  by  law,  real  property  adjudged 
to  be  sold  must  be  sold  in  the  county  and  borough  where  it  is 
situated,  by  the  sheriff  of  the  county  or  by  a  referee,  ai)poiutrd 
by  the  court  for  that  purpose,  who  must  execute  a  conveyance 
to  the  purchaser.  If  such  real  property  is  situated  partly  in  one 
county  or  borough  and  partly  in  another  and  is  so  circumstanced 
that  a  sale  of  the  whole  will  be  most  beneficial  to  the  parties,  the 
court  rendering  judgment  may  direct  in  which  county  and  borough 
the  whole  of  such  real  property  shall  be  sold[.  The  conveyance 
is  effectual,  to  pass  the  right,  title  or  interest  of  a  party  adjudged 
to  be  soldj ;  but  nothing  contained  in  this  section  shall  be  deemed 
to  repeal  or  modify  the  provision  of  any  law  specially  regulating 
the  sale  of  real  property  under  a  judgment  or  decree  of  any 
court,  in  any  particular  county  of  the  state.  (Code  of  Civil  Pro- 
cedure, §  1242,  pt.) 

§  585.  Security  by  referee  on  sale.  Where  a  referee  is  appointed 
by  the  court,  to  sell  real  property,  the  court  may  provide  for  his 
giving  such  security,  as  the  court  deems  just,  for  the  ])roper  aj)pli- 
cation  of  the  money  received  upon  the  sale;  or  for  the  payment 
thereof  by  the  purchaser,  directly  to  the  person  or  persons  entitled 
thereto,  or  their  attorneys.     (Code  of  Civil  Procedure,  §  1243.) 

§  586.  Description  of  property.  In  each  notice,  specified  in 
[the  last]  section[,J  582  of  this  article,  the  real  property  to  be 
sold  must  be  described  with  common  certainty,  by  setting  forth 
the  name  of  the  township  or  tract,  and  the  numl>er  of  the  lot,  if 
there  is  any,  or  by  some  other  appropriate  description.  The  val- 
idity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  t^old  is 
part  only  of  the  property  advertised  to  l)e  sold.  (Code  of  Civil 
Procedure,  §  1435.) 

§  587.  Sales  of  land  in  New  York,  Kings  and  Erie  county,  ^yhere 
lands  in  the  county  of  New  York  or  the  county  of  Kings  are  sold 
under  a  decree,  order  or  judgment  of  a  court,  they  shall  he  sold 
at  public  auction,  between  eleven  o'clock  in  the  forenoo^i  and  three 
o'clock  in  the  afternoon,  unless  otherwise  specifically  directed.^ 
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i§  588-590       Such  salei^  in  the  county  of  New  York,  unless  otherwise  spe-- 

cifically  directed,  shall  take  place  at  the  Exchange  Sales  Rooms, 
now  located  at  No,  H-16  Vesey  street  in  the  city  of  New  York. 

The  appellate  division  of  the  supreme  court  m  the  first  depart- 
ment is  authorized  to  change  the  place  at  which  said  sales  skull 
he  made,  may  make  rules  and  regulations  in  relation  thereto  and 
may  designate  the  auctioneers  or  persons  idio  shall  make  the  same. 

Such  sale^  in  the  city  of  Buffalo  shall  take  place  at  the  Real^ 
Estate  Exchange  Rooms,  hetween  the  hours  of  nine  and  eleven  in 
the  forenoon,  and  iwo  and  three  o'clock  in  the  afternoon,  unless  the 
court  ordering  the  sales  shall  otherwise  direct  Such  sales  shall, 
hoivever,  he  m<ide  subject  to  such  regulations  as  the  justices  of  the 
supreme  court  of  the  eighth  district  shall  establish.  (General 
Rules  of  Practice,  r.  62.) 

§  588.  Manner  of  sale.  Where  real  property,  offered  for  sale 
by  virtue  of  an  execution,  consists  of  two  or  more  known  lots, 
tracts,  or  parcels,  each  lot,  tract,  or  parcel  must  be  separately 
exposed  for  sale.  If  a  person  who  is  the  owner  of,  or  is  entitled 
by  law  to  redeem,  a  distinct  parcel  of  the  property,  of  any  other 
description,  requires  that  parcel  to  be  exposed  for  sale  separately, 
the  ^sheriff  must  expose  it  accordingly.  No  more  real  property 
shall  be  exposed  for  sale,  than  it  appears  to  be  necessary  to  sell, 
in  order  to  satisfy  the  execution.  (Code  of  Civil  Procedure, 
§  1437.) 

§  589.  Duplicate  certificate  of  sale.  The  sheriff,  who  sells  real 
property,  by  virtue  of  an  execution,  must  make  out,  subscribe, 
and  acknowledge  before  an  officer  authorized  to  take  the  acknowl- 
edgment of  a  deed,  duplicate  certificates  of  the  sale,  containing : 

1.  The  names  of  each  purchaser,  and  the  time  when  the  sale 
was  made; 

2.  A  i)articulaT  description  of  the  property  sold ; 

3.  The  price  bid  for  each  distinct  parcel  separately  sold ; 

4.  The  whole  consideration  money  paid.  (Code  of  Civil  Pro- 
cedure, §  1438.) 

§  590,  Eccord  of  certificate  of  sale.  The  sheriff  must,  within 
ten  days  after  the  sale,  file  one  of  the  duplicate  certificates  in  the 
oiBce  of  the  clerk  of  the  county,  and  deliver  another  to  the  \mr- 
chaser.  If  there  are  two  or  more  purchasers,  a  certificate  must  be 
delivered  to  each.  The  clerk  must  immediately  record  the  cer- 
tificate in  a  book,  kept  by  him  for  that  purpose,  and  must  index 
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the  record,  to  the  name  of  the  judgment  debtor.    His  fees  for  so    g§  501-518 
doing  must  be  paid  by  the  sheriff,  as  part  of  the  expenses  of  the  ' 

sale.     (Code  of  CivirProcedure,  §  1439.) 

§  591.  Title  to  real  property  sold  under  execution.  The  right 
and  title  of  the  judgment  debtor  or  of  a  person  holding  under 
him  or  deriving  title  through  him  to  real  property  sold  by  virtue 
of  an  execution  is  not  divested  by  the  sale  until  the  expiration  of 
the  period  within  which  it  can  be  redeemed  [as  prescribed  in 
this  article]  and  the  execution  of  the  sheriff's  deed.  But  if  the 
property  is  not  redeemed  and  a  deed  is  eaceeuted  in  piirsoanee  o£ 
the  sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested  with 
the  Ic^al  estate  from  the  time  of  the  sale.  [And  if  the  title  of  such 
grantee  or  his  assigns  is  adjudged,  for  any  reason  or  cause 
whatsoever,  to  be  null  and  void  in  any  action  for  that  purpose 
brought  by  the  judgment  debtor  or  his  assigns,  such  judgment  shall 
have  no  force  or  effect,  unless  within  twenty  days  after  the  entry 
of  such  judgment,  the  plaintiff  shall  pay  to  such  grantee  or  his 
assigns  the  sum  of  money  which  was  paid  upon. the  sale,  with 
interest  from  the  time  of  the  sale  as  prescribed  in  this  article, 
including  the  costs  and  expenses  of  said  defendant  in  defending 
the  action  in  which  such  judgment  was  recovered,  to  be  adjusted 
by  a  judge  of  the  court  in  which  said  action  is  brought,  and  in 
the  event  of  plaintiff's  failure  to  pay  such  purchase-money  and 
expenses  within  the  time  aforesaid,  said  title  shall  be  valid  in 
said  grantee,  and  in  case  sueh  judgment  has  heretofore  been 
recovered  and  an  appeal  has  been  taken  therefrom  which  is  now 
pending,  and  such  judgment  shall  be  affirmed  on  final  appeal, 
the  same  shall  have  no  force  or  effect  unless  within  twentv  days 
after  the  entry  of  judgment  of  affirmance,  the  plaintiff  shall  pay 
to  such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  as  aforesaid,  including  the  costs  and 
expenses  of  the  defendant  as  aforesaid,  in  prosecuting  any  appeal 
from  such  judgment,  and  in  the  event  of  plaintiff's  failure  so  to 
do,  said  title  shall  be  valid  in  said  grantee. J  (Code  of  Civil  Pro- 
cedure, §  1440.  The  bracketed  portion  has  been  held  by  the 
Court  of  Appeals  to  be  unconstitutional  and  void.  Gilman  v. 
Tucker,  128  N.  Y.  190.) 

§  592.  Void  purchases  at  sales  in  actions.  A  jmrchase  of  real 
property  made  by  [A  commissioner,  or  otherj  any  officer  making 
a  sale,  [as  prescribed  in  this  title,]  in  an  action  relating  to  real 
property  or  by  a  guardian  of  an  infant  party  to  the  action,  [shall 
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§§  593-595    not,  nor  shall]  or  by  any  person,  for  his  benefit,  directly  or 

indirectly,  [purchase,  or  be  interested  in  the  purchase  of  any  of 
the  property  sold ;]  except  [that]  by  a  guardian  [may,  where  he 
is]  lawfully  authorized  so  to  do[,  purchase]  for  the  benefit  or 
in  behalf  of  his  ward[.  The  violation  of  this  section  is  a  misde- 
meanor; and  a  purchase,  made  contrary  to  this  section,]  is  void. 
(Code  of  Civil  Procedure,  §  1679,  pt.) 

§  593.  Occupancy  of  property  sold  under  execution.  The  person 
entitled  to  the  possession  of  real  property,  sold  by  virtue  of  an 
execution,  as  prescribed  in  [the  last]  section  691  of  this  article, 
may,  during  the  period  therein  specified,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold ; 

2.  He  may  make  necessary  repairs  to  a  building,  or  other 
erection  thereupon.  But  this  subdivision  does  not  permit  an 
alteration  in  '  the  form  or  structure  of  the  building  or  other 
erection ; 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption ; 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary reparation  of  a  fence,  building,  or  other  erection,  which  was 
thereupon  at  the  time  of  the  sale ; 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire- wood  therefrom  for  use  in  his  household.  (Code  of  Civil 
Procedure,  §  1441.) 

§  594.  Period  of  redemption.  Within  one  year  after  the  sale 
of  real  property,  by  virtue  of  an  execution,  a  person,  specified  in 
the  next  section,  ipay  redeem  it  by  paying  to  the  purchaser,  his 
executor,  administrator,  or  assignee,  or  to  the  sheriff  who  made 
the  sale,  for  the  use  of  the  person  so  entitled  thereto,  the  sum  of 
money  which  was  j)aid  upon  the  sale,  with  interest  from  the  time 
of  the  sale,  at  the  rate  of  ten  per  centum  a  year.  (Code  of  Civil 
Procedure,  §  1446.) 

§  595.  Who  may  redeem.  The  redemption,  specified  in  the  last 
section,  may  be  made,  either  by  the  judgment  debtor,  whose  right 
and  title  were  sold,  or  by  his  heir,  devisee,  or  grantee,  who  has 
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aceiuired,  by  iiiheritauce,  devise,  deed,  sale,  by  virtue  of  a  mort-   §§  596-599 

gage  or  of  an  execution,  or  by  any  other  means,  an  absolute  title 

to  the  property  projK>sed  to  be  redeemed ;  or,  in  a  case  specified  in 

section  [fourteen  hundred  and  fifty-eight  or  fourteen  hundred 

and  fifty-nine  of  this  act,]  606  and  607  of  this  article  to  a  portion 

thereof.    (Code  of  Civil  Procedure,  §  1447.) 

§  596.  Effect  of  redemption.  Upon  payment  being  made,  by  a 
person  entitled  to  redeem  real  property,  as  prescribed  in  the  last 
two  sections,  the  sale  of  the  property  redeemed,  and  the  certificates 
of  the  sale,  as  far  as  they  relate  thereto,  become  null  and  void. 
(Code  of  Civil  Procedure,^  §  1448.) 

§  597.  Creditor's,  redemption.  Real  property,  sold  by  virtue  of 
an  execution,  which  remains,  at  the  expiration  of  one  year  after 
the  sale,  unredeemed  by  the  i)erson  or  persons  entitled  to  redeem 
it,  as  prescribed  in  the  last  three  sections,  may  be  redeemed, 
within  three  months  after  the  expiration  of  the  year,  by  the 
creditors  specified,  and  upon  the  terms  and  in  the  manner  pre- 
scribed, in  the  following  sections  of  this  article.  (Code  of  Civil 
Procedure,  §  1449.) 

§  598.  Creditors  redemption.  In  a  case  specified  in  the  last 
section  a  creditor,  having  in  his  own  name,  or  as  executor,  adminis- 
trator, assignee,  tnistee,  or  otherwise,  a  judgment  rendered,  or  a 
mortgage  duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  upon  the 
real  property  sold,  may  redeem  that  property,  by  paying  the  sum 
of  money,  which  was  paid  upon  the  sale  thereof,  with  interest  at 
the  rate  of  seven  {)er  centum  a  year  from  the  time  of  the  sale,  and 
executing  a  certificate  of  satisfaction,  as  prescribed  in  section 
[fourteen  hiuidred  and  sixty-three  of  this  act.]  611  of  this  article. 
(Code  of  Civil  Procedure,  §  1450.) 

§  599.  Subsequent  creditor's  redemption.  Where  a  creditor  has 
redeemed  real  property,  as  prescribed  in  the  last  section,  any 
other  creditor,  who  might  have  redeemed  it  from  the  purchaser,  as 
therein  prescribed,  may  redeem  it  from  the  'first  i^deeming 
creditor,  as  follows : 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his  exe- 
cutor, administrator,  or  assignee,  the  sum  paid  by  him  to  redeem 
the  j)roperty,  with  interest  at  the  rate  of  seven  per  centum  a  year, 
from  the  time  of  his  redemption ; 
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§S  6M-603        2.  He  must  execute  a  certificate  of  satisfaction,  relating  to  his 

judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do; 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  C3rtificate  of  satisfaction,  exe- 
cuted by  him  upon  his  redemption,  with  interest  at  the  rate  of 
seven  per  centum  a  year,  from  the  time  of  his  redemption ;  unless 
the  first  redeeming  creditor's  judgment  or  mortgage  had  ceased^ 
when  he  redeemed,  to  be  a  lien  as  against  the  second  redeeming 
creditor;  in  which  case,  the  latter  need  not  pay  any  part  of  the 
sum,  specified  in  the  certificate.  (Code  of  Civil  Procedure,  § 
1451.) 

§  600.  Subsequent  creditor's  redemption.  Where  the  lien  of  the 
second  redeeming  creditor's  judgment  or  mortgage,  is  prior  to 
that  of  the  first  redeeming  creditor's  judgment  or  mortgage,  so 
that  the  former  redeems,  without  paying  the  sum,  specified  in 
the  latter's  certificate  of  satisfaction,  the  latter  may,  without 
executing  another  certificate  of  satisfaction,  again  redeem  from 
the  former,  or  from  any  subsequent  redeeming  creditor,  in  a  case,, 
where  he  would  have  been  entitled  to  redeem,  if  his  first  certificate 
had  not  been  executed ;  and  he  has  the  same  rights,  with  respect 
to  any  creditor  redeeming  from  him,  as  if  his  first  certificate  had 
been  executed,  when  he  made  his  second  redemption.  (Code  of 
Civil  Procedure,  §  1452.)    . 

§  601.  Third  and  successive  creditor's  redemption.  A  third  or 
other  creditor,  who  might  have  redeemed,  as  prescribed  in  the  last 
four  sections,  mav  redeem  from  the  second  or  anv  other  creditor^ 
who  has  redeemed,  in  the  manner,  and  upon  the  tenns  and  con- 
ditions,  prescribed  in  the  last  two  sections.  (Code  of  Civil  Pro- 
cedure, §  1453.) 

§  602.  Time  of  redemption  by  successive  creditors.  A  creditor^ 
who  might  have  redeemed  within  fifteen  months  after  the  sale,  asr 
prescribed  in  the  last  four  sections,  may  redeem  from  any  other 
redeeming  creditor,  although  the  fifteen  months  have  elapsed; 
provided,  that  he  thus  redeems  within  twenty-four  hours  after  the 
last  previous  redemption.     (Code  of  Civil  Procedure,  §  1454.) 

§  603.  Place  of  redemption.  A  redemption,  made  by  a  creditor, 
on  or  after  the  last  dav  of  the  fifteen  months,  must  be  made  at  the 
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sheriffs  office  of  the  county.    The  sheriff,  or  his  under  sheriff,  or   81  M4~C06 

a  deputy  sheriff,  in  his  behalf,  must  attend  at  the  sheriff's  office, 

for  that  purpose,  on  the  last  day  of  the  fifteen  months,  and  on 

each  day  thereafter,  in  which  a  redemption  can  be  made,  during 

the  time  when  the  sheriff's  office  is  required  by  law  to  be  kept 

open.    In  the  absence  of  the  sheriff,  the  redemption  may  be  made, 

by  paying  the  necessary  money  and   delivering  the  necessary 

papers,  to  the  under  sheriff,  or  to  any  deputy  sheriff,  present  at 

the  sheriff's  office.    If  the  term  of  office  of  the  sheriff,  who  made 

the  sale,  has  expired,  and  he,  or  his  under  sheriff,  or  a  deputy 

sheriff  authorized,  in  his  behalf,  to  receive  the  necessary  money 

and  the  necessary  papers,  is  not  present,  the  money  may  be  paid, 

and  the  papers  may  be  delivered,  to  the  sheriff  then  in  office,  or  to 

the  under  sheriff  or  a  deputy  sheriff  of  the  latter.     (Code  of  Civil 

Procedure,  §  1465.) 

§  604.  Bedemption  where  purchaser  is>  also  creditor.  If  the 
purchaser,  at  the  execution  sale,  of  property,  which  can  be 
redeemed  by  a  creditor,  as  prescribed  in  this  article,  is  also  a 
creditor  of  the  judgment  debtor,  and  as  such  could  redeem  from  a 
purchaser,  or  a  redeeming  creditor,  he  may  avail  himself  of  his 
judgment  or  mortgage,  to  redeem  from  any  other  redeeming 
creditor.      (Code  of  Civil  Procedure,  §  1456.) 

§  605.  Successive  redemptions  by  creditor.  The  judgment 
creditor,  by  virtue  of  whose  execution  real  property  has  been  sold, 
cannot  avail  himself  of  the  judgment,  upon  which  the  execution 
was  issued,  to  redeem  the  property;  nor,  except  as  otherwise 
specially  prescribed  in  this  article,  can  a  creditor,  who  has  once 
redeemed  avail  himself  of  the  same  judgment  or  mortgage,  to 
redeem  again.  But  if  either  has  another  judgment  or  mortgage, 
which  would  entitle  him  to  redeem,  he  may  avail  himself  thereof 
for  that  purpose,  in  the  same  maimer  and  on  the  same  terms,  as 
any  other  creditor.     (Code  of  Civil  Procedure,  §  1457.) 

§  606.  Bedemption  by  one  having  interest  in  part  of  property. 
Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment  or 
mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the  real 
property,  sold  by  virtue  of  an  execution,  would  be  authorized,  by 
this  article,  to  redeem  the  property,  if  his  title  or  lien  extended  to 
die  whole,  he  may  redeem,  from  a  purchaser,  the  entire  property 
sold,  or  from  a  prior  redeeming  creditor,  the  entire  property 
redeemed  by  that  creditor ;  except  that  if  his  title  or  lien  extends 
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88  607-610   to  a  distinct  parcel  only  of  one  or  more  parts  of  the  property, 

which  were  separately  sold,  he  can  redeem,  from  a  purchaser,  only 
the  part  or  parts  thus  separately  sold,  in  which  his  distinct  parcel 
is  included.     (Code  of  Civil  Procedure,  §  1458.) 

§  607.  Redemption  by  owners  of  undivided  shares.  Where  two 
or  more  persons  own  undivided  shares,  as  joint  tenants,  or  as 
tenants  in  common,  in  real  property,  sold  by  virtue  of  an  exe- 
cution, or  in  a  distinct  parcel  thereof,  which  has  been  separately 
sold ;  each  of  them  may  redeem,  from  the  purchaser,  as  prescribed 
in  sections  [fourteen  hundred  and  forty-six  and  fourteen  hundred 
and  forty-seven  of  this  act,J  59^  and  595  of  this  article  the  share 
or  interest,  belonging  to  him,  by  paying  a  part  of  the  purchase 
money,  bid  for  the  property,  or  for  that  distinct  parcel  thereof 
bearing  the  same  proportion  to  the  whole,  as  the  share  or  interest, 
proposed  to  be  redeemed,  bears  to  the  property,  or  distinct  parcel 
separately  sold,  of  which  it  is  a  part;  together  with  interest  on 
the  sum  so  paid,  from  the  time  of  the  sale,  at  the  rate  of  ten  per 
centum  a  year.     (Code  of  Civil  Procedure,  §  1459.) 

§  (308.  Redemption  by  creditor  owning  undivided  share.  Where 
the  judgment  or  mortgage  of  a  creditor,  entitled  to  redeem,,  is  a 
lien  upon  an  undivided  share,  specified  in  the  last  section,  he  may 
redeem,  from  a  purchaser,  that  undivided  share,  by  paying  him 
the  same  projwrtion  of  the  purchase  money,  which  the  owner  must 
have  paid  to  redeem  it,  as  prescribed  in  the  last  section;  or  he 
may  redeem,  from  a  prior  redeeming  creditor,  the  entire  property 
redeemed  by  the  latter,  with  like  effect  and  in  the  same  manner, 
as  if  his  lien  attached  to  the  whole.  (Code  of  Civil  Procedure, 
§  1460.) 

§  609.  Right  of  redemption  as  affected  by  agreement.  .  The 

sheriff,  the  purchaser,  the  judgment  creditor  or  a  redeeming 
creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem,  as 
prescribed  in  this  article.     (Code  of  Civil  Procedure,  §  1461.) 

§  610.  Payment  upon  redemption  by  creditor.  The  money 
required  to  be  paid  by  a  creditor,  in  order  to  effect  a  redemption 
of  real  property,  as  prescribed  in  this  article,  may  be  paid  to  the 
purchaser  or  creditor,  from  whom  the  property  is  to  be  redeemed, 
his  executor,  administrator  or  assignee;  or  it  may  he  paid,  for  the 
use  of  the  person  so  entitled  thereto,  to  the  sheriff  who  made  the 
sale.     (Code  of  Civil  Procedure,  §  1462.) 
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§  611.  Certificate  of  satisfaction  upon  redemption.  The  cer-  §§  611-612 
tificate  of  satisfaction,  required  to  be  executed  by  a  creditor, 
in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county ;  must  describe,  with  reasonable  cer- 
tainty, the  judg-ment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon ;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  paid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff ;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  pa^^nent,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section 
[fourteen  hundred  and  sixty-seven  of  this  act,J  615  of  this 
article.  The  countv  clerk,  immediately  after  the  execution  and 
recording  of  the  deed,  must  enter,  in  his  docket,  the  satisfaction, 
or  partial  satisfaction,  of  a  judgment,  specified  in  a  certificate  so 
filed,  as  required  by  law,  when  a  judgment  is  collected,  by  virtue 
of  an  execution.  If  a  mortgage,  specified  in  the  certificate,  is 
recorded  in  his  office,  he  must  cancel  and  discharge  the  mortgage 
of  record,  if  it  is  satisfied  by  the  certificate ;  or,  if  it  is  only  par- 
tially satisfied,  he  must  make  a  minute  of  the  partial  satisfaction, 
upon  the  record  thereof.  If  the  property  mortgaged  is  situated 
in  a  county,  in  which  there  is  a  roister,  the  county  clerk  must 
transmit  a  certified  copy  of  the  certificate  to  the  register,  who  must, 
in  like  manner,  cancel  and  discharge  the  mortgage  of  record,  or 
make  a  minute  of  the  partial  satisfaction  thereof.  The  clerk's  and 
register's  fees,  for  performing  the  services  specified  in  this  sec- 
tion, must  be  paid  by  the  sheriff;  who  may  require  the  person 
entitled  to  a  deed  to  pay  him  the  amount  thereof,  before  the  deed 
is  delivered.     (Code  of  Civil  Procedure,  §  1463.) 

§  612.  Evidence  of  judgment  creditor's  right  to  redeem.  In 
order  to  entitle  a  creditor  by  judgment  to  redeem  real  property, 
as  prescribed  in  this  article,  he  must,  when  he  redeems,  file  in  the 
county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case  requires, 
the  following  evidence  of  his  right : 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk ; 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to 
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« 

§§  R13-6t5   be  recorded,  or  the  execution  thereof  must  be  proved,  by  the 

affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has 
been  filed,  and  entered  [as  prescribed  in  article  third  of  title  first 
of  chapter  eleventh  of  this  actj,  in  the  county  clerk's  office,  in 
which  case,  a  certified  copy  thereof  must  be  filed  or  delivered ; 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem.    (Code  of  Civil  Procedure,  §  1464:.) 

§  613.  Evidence  of  mortgaf^e  creditor's  right  to  redeem.  lu 
order  to  entitle  a  creditor  by  mortgage  to  redeem  real  property,,  as 
prescribed  in  this  article,  he  must,  when  he  redewns,  file  in  the 
county  clerk' s  office,  or  deliver  to  the  sheriff,  the  following  evidence 
of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right  ta 
redeem,  duly  certified  by  the  clerk  or  register  of  the  county; 

2.  Each  assignment  of  the  mortgage,  which  is  necessary  to 
establish  his  right,  acknowledged  or  proved,  and  certified,  as  pre- 
scribed in  the  last  section  for  an  assignment  af  a  judgment,  unless 
it  has  been  recorded ;  in  which  case  a  certified  copy  of  the  record 
must  be  filed  or  delivered ; 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing truly  the  sum  remaining  impaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem.  (Code  of  Civil  Procedure,  § 
1465.) 

§  614.  Evidence  of  executor's  or  administrator's  right  to  redeem* 
In  either  of  the  cases  specified  in  the  last  two  sections,  if  the  per- 
son, proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by  reason 
of  his  being  an  executor  or  administrator  of  a  person,  who,  if  liv- 
ing, would  be  entitled  to  redeem,  he  must  file  or  deliver,  with  the 
other  papers  therein  proscribed,  a  certified  copy  or  a  sworn  copy 
of  his  letters  testamentary,  or  letters  of  administration.  (Code  of 
Civil  Procedure.  §  1466.) 

§  615.  Sheriff's  duty  as  to  papers  in  redemption.  The  sheriif 
to  whom  one  or  more  papers,  [specified  in  the  last  four  sections,! 
on  redemption  of  real  propertij  are  delivered,  must  keep  them  open, 
iat  all  roat*onable  times  during  the  period  allowed  for  redemption, 
to  the  inspection  of  all  persons  interested.  He  must  have  all  those 
papers  at  the  sheriff's  office,  at  the  time  when  he  is  required  to 
attend  thereat,  for  the  purpose  of  enabling  creditors  to  redeem^ 
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as  prescribed  by  law ;  and  h^  miist  file  them  in  the  countv  clerk's   W  618-«680 
office,  within  three  days  after  the  execution  of  the  deed.     (Code  of 
Civil  Procedure,  §  1467.) 

§  616.  Effect  of  redemption.  A  redemption  by  a  creditor  is 
effected,  only  when  he  has  paid  all  the  money,  required  to  be 
paid,  and  filed  or  delivered  all  the  pai)er8,  required  to  be  filed  or 
delivered,  as  prescribed  in  this  article;  and  a  waiver  of  any  of 
those  requirements  is  void,  as  against  a  person  who  is  entitled 
subsequently  to  redeem.  Where  a  redemption  is  thus  effected,  it 
vests  in  the  redeeming  creditor  all  the  right,  title,  and  interest, 
which  the  purchaser  acquired  by  the  sale.  (Code  of  Civil  Pro- 
cedure, §  1468.) 

§  617.  Certificate  of  redemption.  Where  a  redemption  is  made, 
as  prescribed  in  this  article,  the  officer  or  other  person,  to  whom 
money  is  paid,  or  a  paper  is  delivered,  for  the  purpose  of  effecting 
the  redemption,  must  execute  and  deliver,  to  the  person  paying  the 
money  or  delivering  the  paper,  a  certificate,  stating  all  the  facts 
which  transpired  before  him,  with  respect  to  the  redemption. 
(Code  of  Civil  Procedure,  §  1469.) 

§  618.  Form  and  effect  of  certificate.  Such  a  certificate  may 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  property  is  situated.  The 
recording  thereof,  in  the  office  of  the  clerk  or  register  of  that 
county,  in  the  book  for  recording  deeds,  has  the  same  effect,  as 
against  subsequent  purchasers  and  incumbrancers,  as  the  record- 
ing of  a  conveyance.     (Code  of  Civil  Procedure,  §  1470.) 

§  619.  Conveyance  upon  sale  xmder  execution.  Immediately 
after  the  expiration  of  fifteen  months  from  the  time  of  sale ;  except 
where  a  redemption  has  been  made  on  the  last  day  of  the  fifteen 
months,  and,  in  that  case,  immediately  after  the  expiration  of 
twenty-four  hours  from  the  last  redemption,  the  sheriff  who  made 
the  sale  must  execute  the  proj>er  deed  or  deeds  in  order  to  convey 
to  the  person  or  persons  entitled  thereto  the  j)art  or  parts  of  the 
property  sold,  which  have  not  been  redeemed  l)y  the  judgment 
debtor,  his  heir,  devisee  or  assignee.  The  deed  conveys  to  the 
grantee  therein  the  right,  title  and  interest,  which  was  sold  by  the 
sheriff.     (Code  of  Civil  Procedure,  §  1471,  pt.) 

§  620.  AwiffEment  of  certificate  of  sale.  If  any  part  of  the 
propertj'  remains  unredeemed  by  a  creditor  it  must  be  conveyed. 
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§§  621-623    by  the  sheriff,  to  the  purchaser  upon  the  sale,  except  where  the 

certificate  of  sale  has  been  assigned;  in  which  case,  it  must  be 
conveyed  to  the  last  assignee.  Any  part  or  parts  of  the  property 
sold,  which  have  been  redeemed  by  a  creditor,  must  be  conveyed  by 
the  sheriff,  to  the  last  redeeming  creditor,  except  where  he  has 
assigned  the  certificate  of  redemption,  or  has  executed  any  other 
assignment  of  his  right,  title,  and  interest  in  the  property  redeemed 
by  him;  in  which  case,  it  must  be  conveyed  to  the  last  assignee. 
(Code  of  Civil  Procedure,  §  1472.) 

§  621.  Conveyance  to  executor  or  administrator.  Where  a  per- 
son, entitled  to  a  deed,  dies  before  the  delivery  of  the  deed,  the 
sheriff  must  execute  and  deliver  the  deed  to  his  executor  or 
administrator.  The  property  so  conveyed  must  be  held,  in  trust 
for  the  use  of  the  heirs  or  devisees  of  the  decedent,  subject  to  the 
dower  of  his  widow  if  there  is  one ;  but  it  may  be  sold,  in  a  proper 
case,  for  the  pajTnent  of  his  debts,  in  the  same  manner  as  land, 
whereof  he  died  seized.     (Code  of  Civil  Procedure,  §  1473.) 

§  622.  Form  of  assignment.  Before  an  assignee,  or  his  exec- 
utor or  administrator,  is  entitled  to  a  deed,  as  prescribed  in  the 
last  two  sections,  each  assignment,  under  which  the  deed  is 
claimed,  must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  coimty  where  the  property 
is  situated,  and  must  be  filed  in  the  office  of  the  clerk  of  that 
county.     (Code  of  Civil  Procedure,  §  1474.) 

§  623.  Death,  removal  or  disqualification  of  sheriff  and  under- 
sheriff.  Where  a  sheriff  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  at  any  time  after  making  a  sale  of 
real  property,  by  virtue  of  an  execution,  the  property,  or  a  dis- 
tinct parcel  thereof,  may  be  redeemed,  by  paying  the  necessary 
money,  and  delivering  the  necessary  papers,  to  his  under  sheriff, 
who  must  also  execute  and  deliver  the  proper  deed  or  deeds  of 
property,  not  redeemed  by  the  judgment  debtor,  his  heir,  devisee, 
or  grantee.  If  the  under  sheriff  also  dies,  is  removed  from  office, 
or  becomes  otherwise  disqualified  to  act,  the  property  may  be 
redeemed,  by  paying  the  necessary  money,  and  delivering  the 
necessary  papers,  to  the  sheriff's  successor  in  office,  who  must  also 
execute  and  deliver  the  proper  deed  or  deeds.  The  under  sheriff, 
or  the  sheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
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property  sold  and  the  proceedings  relating  thereto ;  and  each  pro-  88  624-625 
vision  of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriif  who  made  the  sale,  is  applicable  to  his  under  sheriiT  or 
successor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  [act J  article  takes  effect.  (Code  of  Civil 
Procedure,  §  1475.) 

§  624.  Sale  by  under  or  deputy  sheriff.  Where  real  property  is 
sold,  by  virtue  of  an  execution,  by  the  under  sheriff  or  deputy 
sheriff,  in  behalf  of  the  sheriff,  money  required  to  be  paid,  or  a 
paper  required  to  be  delivered,  to  the  sheriff,  in  order  to  effect  a 
redemption,  as  prescribed  in  this  article,  at  any  time  before  the  last 
day  of  the  fifteen  months  from  the  time  of  the  sale,  may  be  paid  or 
delivered,  either  to  the  sheriff,  or  to  the  under  sheriff  or  deputy 
sheriff,  who  made  the  sale.     (Code  of  Civil  Procedure,  §  1476.) 

§  625.  Bedemption  where  sale  is  made  by  person  appointed  by 
court.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by. 
a  person  specially  appointed  by  the  court,  [as  prescribed  in  sec- 
tion thirteen  hundred  and  sixtv-two  or  section  thirteen  hundred 
and  sixtj'-eight  of  this  act,J  it  may  be  redeemed,  as  prescribed 
in  this  article  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows : 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be 
delivered,  to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  anv  time  before  the  last  dav  of  the  fifteen 
months  from  the  time  of  the  sale,  must  be  paid  to  the  officer  who 
made  the  sale ;  unless  the  person  entitled  to  redeem,  his  agent  or 
attorney,  files  with  the  clerk  of  the  county,  with  the  paper  or 
papers  required  to  be  filed,  or  to  be  delivered  to  the  sheriff,  for 
the  purpose  of  effecting  the  redemption,  his  affidavit,  to  the  effect, 
that  the  officer  is  dead;  or  has  been  removed;  or,  where  he  is  a 
coroner,  that  he  is  no  longer  in  office;  or  that  after  diligent  search, 
the  affiant  has  been  unable  to  find  him  within  the  county;  in 
which  case,  the  money  may  be  i)aid  into  court,  by  paying  it  to 
the  county  treasurer,  to  the  credit  of  the  cause,  with  like  effect, 
as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter; 

2.  The  provisions  of  section  [fourteen  hundred  and  fifty-five  of 
this  act, J  003  of  thus  article  apply  to  a  redemption,  upon  a  sale 
made  as  prescribed  in  this  section;  and  the  officer,  who  sold  the 
property,  must  attend,  as  the  sheriff  is  therein  required  to  attend. 
If  he  is  not  present,  the  redemption  may  be  effected,  as  pre- 
scribed in  that  section,  for  redemption  in  a  case,  where  the  term 
of  office  of  the  sheriff,  who  made  the  sale,  has  expired.  (Code  of 
Civil  Procedure,  §  1477.) 
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§§  626-^28       §  626.  Death  of  coroner  or  person  appointed  by  court.    If,  when 

the  period  for  redemption  expires,  a  coroner,  or  a  person  specially 
appointed  by  the  court,  who  has  sold  real  property,  by  virtue  of 
an  execution,  is  dead,  or  has  been  removed,  or,  in  the  case  of  a 
coroner,  if  he  is  no  longer  in  office,  the  court  must,  upon  the  appli- 
cation of  a  person  entitled  to  a  deed,  appoint  a  person,  to  execute 
the  deed  accordingly.     (Code  of  Civil  Procedure,  §  1478.) 

§  16.  Such  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  25  to  read  as  follows: 

ARTICLE  25 

LEVY  ON  REAL  PROPERTY 

Section  G27.  Levy  upon  real  property  after  ten  years. 

628.  Leviable  interest  in  real  property  under  attachment, 

§  627.  I'Cvy  upon  real  property  after  ten  years.  When  ten 
years  after  filing  the  judgment  roll  have  expired,  upon  a  judgment 
wholly  or  partly  for  a  siun  of  money,  or  directing  the  paxment  of 
a  sum  of  money,  real  property  or  a  chattel  real,  which  the  judg- 
ment debtor,  or  real  property  which  a  person,  deriving  his  right 
or  title  thereto,  as  the  heir  or  devisee  of  the  judgment  debtor,  then 
has  in  any  county,  may  be  levied  upon,  by  virtue  of  an  execution, 
against  property,  issued  to  the  sheriff  of  that  county,  uix>n  a  judg- 
ment hereafter  rendered,  by  filing,  with  the  clerk  of  that  county, 
a  notice,  subscribed  by  the  sheriff,  describing  the  judgment,  the 
execution,  and  the  property  levied  upon ;  and,  if  the  interest  levied 
upon  is  that  of  an  heir  or  devisee,  specifying  that  fact,  and  the 
name  of  the  heir  or  devisee.  The  notice  must  l>e  recorded  and 
indexed  by  the  clerk,  as  a  notice  of  the  pendency  of  an  action.  For 
that  purpose,  the  judgment  debtor,  or  his  heir,  or  devisee,  named 
in  the  notice,  is  regarded  as  a  party  to  an  action.  The  judgment 
binds,  and  becomes  a  charge  upon,  the  right  and  title  thus  levied 
upon,  of  the  judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case 
may  be,  only  from  the  time  of  recording  and. indexing  the  notice, 
and  until  the  execution  is  set  aside,  or  returned.  (Code  of  Civil 
Procedure,  §§  1252,  1272.) 

§  628.  Leviable  interest  in  real  property  under  attachment.    The 

real  property,  which  may  be  levic^il  upon  by  virtue  of  [a  warrant] 
an  order  of  attachment,  includes  any  interest  in  real  property, 
either  vested  or  not  vested  which  is  capable  of  being  aliened  by 
the  defendant.     (Code  of  Civil  Procedure,  §  64-5.) 
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§  17.  Sueh  chapter  is  hereby  amended  by  adding  thereto  a  new 
article  to  be  Article  26  to  read  as  follows : 

ARTICLE  20 

'S07IGR   OF  PBNDBNGY 

m 

Section  629,  Notice  of  pendenc]!, 

630,  CcmceUation  of  notice  of  pendency. 
6S1.  Effect  of  notice  of  pendency  in  action  to  appoint 
committee. 

§  629.  Katice  of  pendency.  Where  a  notice  of  the  pendency  of  §§  629-631 
an  action  may  be  filed,  [as  prescribed  in  the  last  section,]  the 
pendency  of  the  action  is  constructive  notice,  from  the  time  of  so 
filing  the  notice  only,  to  a  purchaser  or  incumbrancer  of  the  prop- 
erty aflFected  thereby,  from  or  against  a  defendant,  with  respect 
to  whom  the  notice  is  directed  to  be  indexed,  [as  prescribed  in  the 
next  section.]  A  person,  whose  conveyance  or  incumbrance  is 
subsequently  executed,  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  action,  after  the  filing  of  the  notice,  to 
the  same  extent  as  if  he  was  a  party  to  the  action.  (Code  of  Civil 
Procedure,  §  1671,  pt.) 

§  630.  Cancellation  of  notice  of  pendency.  After  a  notice  of 
pendency  of  action  has  been  cancelled  [as  herein  provided],  in 
an  action,  other  than  an  action  to  foreclose  a  mortgage  or  for  the 
partition  of  real  property  or  for  dower,  pursuant  to  an  order  upon 
a  deposit  or  the  giving  of  an  xuidertahing ,  neither  the  proceedings 
in  the  action,  nor  any  judgment  which  may  be  retidered  therein, 
shall  affect  the  real  property  described  in  any  such  cancelled  notice. 
[of  pendency  which  has  been  cancelled  pursuant  to  the  provisions 
of  this  section.]     (Code  of  Civil  Procedure,  §  1071,  pt.) 

§  631.  Effect  of  notice  of  pendency  in  action  to  appoint  com- 
mittee. The  pendency  of  [the  proceeding]  an  action  to  appoint  a 
committee  for  an  alleged  incompetent  is  constructive  notice  from 
the  time  of  so  filing  the  notice  only  to  a  purchaser  or  incumbrancer 
of  the  property  affected  thcrel>y  from  or  against  the  alleged  incom- 
petent with  respect  to  whom  the  notice  is  directed  to  be  indexed. 
[as  aforesaid.]  A  j>erson  whose  conveyance  or  incumbrance  is 
subsequently  execute<l  or  subsequently  recorded  is  bound  by  all 
proceedings  taken  after  the  filing  of  the  notice  to  the  same  extent 
as  if  he  was  a  party  to  the  [proceeding.]  action.  But  this  pro- 
vision shall  not  prevent  a  jury  in  a  proper  proceeding,  on  sufficient 
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§}  631  proof,  from  rendering  a  verdict  that  shall  overreach  any  convey- 

~  r^iiQQ  QY  incumbrance  theretofore  executed  by  the  alleged  incom- 

competent,  so  as  to  make  such  conveyance  or  incumbrance  prima 
facie  void.    (Code  of  Civil  Procedure,  §  2325a,  pt.) 

§  18.  Article  fourteen  of  such  chapter  is  hereby  amended  to 
read  article  twentv-seven. 

§  19.  Sections  four  hundred  and  sixty,  four  hundred  and  sixty- 
one  and  four  hundred  and  sixty-two  of  such  chapter  are  hereby 
amended  to  read  sections  six  hundred  and  forty,  six  hundred  and 
forty-one  and  six  hundred  and  forty-two,  respectively. 

§  20.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twentv. 
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(Provisions  from  the  Code  of  Civil  Procedure  including  the 
legislation  of  1918,  arranged  alphabetically  in  a  new  consolidated 
law.) 

[603] 
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AX  ACT  in  relation  to  remedial  rights  constituting  chapter  fifty- 
one  of  the  consolidated  laws. 

The  People  of  the  State  of  New  Yorh,  represented  in  Senate  and 
Assemhly,  do  enact  as  follows: 

CHAPTEE  51  OF  THE  COXSOLIDATED  LAWS 

Remedial  Eights  Law 

Article  1.  Short  title  (§1). 

2.  General  provisions  (§§  2-11). 

3.  Right  to  provisional  remedies  and  liabilities  therennder 

(§§  12-81). 

4.  Sundry  rights  and  remedies  (§§  82-131.) 

5.  Miecellaneons  pro\'jisi©ns  (§§  132-139). 

6.  When  to  take  effect  (§  140). 


ARTICLE  1 

SnojiT  TiTi^E 


Section  1.  Shoxt  title. 


§  1.  Short  title.    This  chapter  shall  be  known  as  the  "  Remedial        §  1 
Eights  Law."  


ARTICLE  2 
General  PJiovISlo^'S 

Section  2.  Classes  and  merger  of  actions. 

3.  Abatement  where  cause  of  action  survives. 

4.  Abatement  in  action  to  recover  chattel. 

5.  Abatement    crn   death    or    removal    of   public    officer, 

receiver  or  trustee. 

6.  Abatement  by  order  of  court  upon  death  or  marriage 

of  plaintiff. 

[605] 
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Section  7.  Abatement  in  action  for  personal  injury. 

8.  Abatement  in  action  for  seduction. 

9.  Abatement  in  special  proceedings. 

10.  Continuance  of  action  in  case  of  transfer  of  interest  or 

devolution  of  liability. 

11.  New  action  upon  contract  upon  failure  to  prove  fraud. 

§§  2Hi  §  2.  Claflses  and  merger  of  actions.    Actions  are  [of  two  kinds ;] 

either  civil  or  criminal.  Where  the  violation  of  a  right  admits  of 
a  civil  and  also  of  a  criminal  prosecution,  the  one  is  not  merged 
in  the  other.     (Code  of  Civil  Procedure,  §§  3335,  1899.) 

§  3.  Abatement  where  cause  of  action  survives.  An  action  does 
not  abate  bv  anv  event,  if  the  cause  of  action  survives  or  con- 
tinues.     (Code  of  Civil  Procedure,  §  755,  pt.) 

§  4.  Abatement  in  action  to  recover  chattel.  In  an  action  to 
recover  a  chattel,  the  cause  of  action  survives  or  continues,  not- 
withstanding the  death  of  either  party,  in  favor  of  or  against  his 
executor  or  administrator.     (Code  of  Civil  Procedure,  §  1736, 

pt.) 

§  5.  Abatement  on  death  or  removal  of  public  officer,  receiver  or 
trustee.  Where  an  action  or  specml  proceeding  is  authorized  or 
directed  by  law,  to  be  brought  by  or  in  the  name  of  a  public  officer, 
or  by  a  receiver,  or  other  trustee,  appointed  by  virtue  of  a  statute, 
his  death  or  removal  does  not  abate  the  action  or  special  proceed- 
ing, but  the  same  may  be  continued  by  his  successor,  who  must, 
upon  his  application,  or  that  of  a  party  interested,  be  substituted 
for  that  purpose,  by  the  order  of  the  court,  a  copy  of  which  must 
be  annexed  to  the  judgment  roll.  (Code  of  Civil  Procedure,  § 
766,  pt.) 

§  6.  Abatement  by  order  of  court  upon  death  or  marriage. 
Except  where  special  provision  is  otherwise  made  by  law,  at  any 
time  after  the  death  of  the  plaintiflF,  or  after  the  marriage  of  the 
plaintiff,  where  it  affects  the  rights  of  either  party,  the  court  mav, 
in  its  discretion,  upon  notice  to  such  persons  as  it  directs,  and  upon 
the  application  of  the  adverse  party,  or  of  a  person  whose  interest 
is  affected,  direct  that  the  action  abate,  unless  it  is  continued  by 
the  proper  parties,  within  a  time  specified  in  the  order,  not  le^ia 
than  six  months,  nor  more  than  one  year,  after  the  granting 
thereof.     (Code  of  Civil  Procedure,  §§  761,  762.) 
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§  7.  Abatement  in  action  for  personal  injury.  After  verdict,  §§7-11 
report  or  decision  in  an  action  to  recover  damages  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party,  but  the 
subsequent  proceedings  are  the  same  as  in  a  case  where  the  cause 
of  action  survives.  And  in  case  said  verdict,  report  or  decision  is 
reversed  upon  questions  of  law  only,  said  action  does  not  abate  by 
the  death  of  the  party  against  whom  the  same  was  rendered. 
(Code  of  Civil  Procedure,  §  764,  pt.) 

§  8.  Abatement  in  action  for  seduction.  An  action  commenced 
by  a  father  to  recover  damages  for  the  seduction  of  his  minor 
daughter  does  not  abate  by  his  death,  but  survives  to  the  mother  of 
such  daughter,  who  may  recover  both  actual  and  exemplary  dam- 
ages therein  to  the  same  extent  as  though  the  original  party 
plaintiflF  had  lived.     (Code  of  Civil  Procedure,  §  764,  pt.) 

§  9.  Abatement  in  special  proceeding.  A  special  proceeding  does 
not  abate  by  any  event,  if  the  right  to  the  relief  sought  in  such 
special  proceeding  survives  or  continues  [,  but  this  provision  as  to 
a  special  proceeding  applies  only  to  cases  where  a  party  dies  after 
this  act  takes  effect  J.     (Code  of  Civil  Procedure,  §  755,  pt.) 

§  10.  Continuance  of  action  in  case  of  transfer  of  interest  or 
devolution  of  liability.  Tn  case  of  a  transfer  of  interest,  or  devolu- 
tion of  liability,  the  action  may  be  continued,  by  or  against  the 
original  party;  unless  the  court  directs  the  person  to  whom  the 
interest  is  transferred,  or  upon  whom  the  liability  is  devolved,  to 
be  substituted  in  the  action  or  joined  with  the  original  party  as 
the  case  requires.     (Code  of  Civil  Procedure,  §  756.) 

§  11.  Hew  action  in  case  of  failure  to  prove  fraud.  In  an  action 
upon  contract,  express  or  implied,  other  than  a  promise  to  marry, 
where  it  is  alleged  in  the  complaint  that  the  defendant  was  guilty 
of  a  fraud  in  contracting  or  incurring  the  liability  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  or  disposed  of  his  property  with  intent  to 
defraud  his  creditors,  or  is  about  to  remove  or  dispose  of  the  same 
with  like  intent[;  but  where  such  allegation  is  madej,  the  plain- 
tiff cannot  recover  unless  he  proves  the  fraud  on  the  trial  of  the 
action;  and  a  judgment  for  the  defendant  is  not  a  bar  to  a  new 
action  to  recover  upon  the  contract  only.  (Code  of  Civil  Pro- 
cedure, §  549,  pt.) 
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ARTICLE  3 
KiGiiT  TO  Pkovisioxal  Remedies  and  Liabilities  TnEREUNDEa 

Arrest 

Section  12.   Xo  arrest  except  as  prescribed  by  statute. 

13.  Grounds  for  arrest  in  civil  action. 

14.  Limitations  upon   preceding   section. 

15.  Arrest  in  discovery  in.  aid  of  execution. 

16.  Discharge  from  arrest  for  delay  in  proceedings. 

17.  Impriflonment  for  non-payment  of  costs. 

*     18.  Xo  imprisonment  for  disobedience  to  money  judg- 
ment 

19.  Immunity  from  arrest  of  officer  and  prisoner. 

20.  Immunity  from  arrest  of  officer  of  court  of  record. 

21.  Immunity  from  arrest  of  incompetent. 

22.  Immunity  from  arrest  of  witness. 

23.  Action  for  arrest  of  witness. 

24.  Discharge  of  witness  from  arrest. 

25.  By  whom  discharge  granted. 

26.  Discharge  of  defendant  from  arrest. 

27.  Undertaking  upon  arrest  in  discovery  in  aid  of  exe- 

cution. 

28.  Disposition  of  deposit  for  release  from  arrest. 

29.  Pa^\Tnent  of  deposit  for  release  from  arrest. 
80.   Surrender  of  defendant  under  bail. 

31.  Manner  of  surrender. 

32.  Arrest  of  defendant  by  bail. 

33.  Voluntary  surrender. 

34.  Relief  of  bail  on  imprisonment  of  defendant  upon 

criminal  charge. 

35.  Exoneration  of  bail, 

3G.  Discharge  of  privileged  person  from  arrest. 

37,  Action  upon  undertakijig  to  release  from  arrest 

38.  Defense  to  action  on  bail. 

§12  §  12.  Nt)  arrest  except  as  prescribed  by  statute.     A  person  shall 

not  be  arrested  in  a  civil  action  or  special  proceeding,  except  as 
prescribed  by  statute.  Tbe  writ  of  ne  exeat  is  abolished.  (Civil 
Rights  Law/ §  23.) 
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§  13.  arounds  for  wTHt  in  eivfl  actioB.    A  defendant  may  be  §  13 

arretted  in  an  action  fas]  in  the  manner  prescribed  in  [this  

title,]  tJve  civil  pructice  rules  where  the  action  is  brought  for 
[either]  ^tny  of  the  following  causes : 

1.  To  recover  a  fine  or  penalty ; 

2.  To  recover  damages  for  a  personal  injury ; 

S.  An  injury  to  property,  including  the  wrongful  taking,  deten- 
tion or  conversion  of  personal  property ; 

4,  Breach  of  a  contract  to  marry; 

5,  Misconduct  or  neglect  in  office,  or  in  a  professional  employ- 
ment; 

6,  Fraud,  or  deceit ; 

7,  To  recover  a  chattel  where  it  is  alleged  in  the  complaint  that 
the  chattel  or  a  part  thereof  has  been  concealed,  removed  or  dia- 
pose<J  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff  and  with 
the  intent  that  it  should  not  be  so  found  or  taken,  or  to  deprive 
the  plaintiff  of  the  benefit  thereof ; 

8,  To  recover  for  money  received,  or  to  recover  property  or 
damages  for  the  conversion  or  misapplication  of  property  where  it 
is  alleged  in  the  complaint  that  the  money  was  received  or  the  prop- 
erty was  embezzled  or  fraudulently  misapplied  by  a  public  officer 
or  by  an  attorney,  solicitor  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association  iii  the  course  of  his 
employment,  or  by  a  factor,  agent,  broker  or  other  person  in  a 
fiduciary  capacity; 

9,  [3]  To  recover  moneys,  funds,  or  property  held  or  owned  by 
the  state,  or  held  or  owned  officially  or  otherwise  for  or  in  bdialf 
of  a  public  or  governmental  interest  by  a  municipal  or  other  public 
corporation,  board,  officer,  custodian,  agency,  or  agent,  of  the 
state  or  of  a  city,  county,  town,  village,  or  other  division,  subdi- 
vision, department,  or  portion  of  the  state,  which  the  defendant 
has,  without  right,  obtained,  received,  converted  or  disposed  of; 
or  to  recover  damages  for  so  obtaLoing,  receiving,  paying,  con- 
verting, or  disposing  of  the  same ; 

10,  £4]  In  an  action  upon  contract,  express  or  implied,  other 
than  a  promise  to  marry,  wbeie  it  is  alleged  in  the  complaint 
that  the  defendant  was  guilty  of  a  fraud  in  contracting  or 
incurring  the  liability,  or  that  he  has,  since  the  making  of  the 
contract,  or  in  contemplation  of  making  of  the  same,  removed 
or  disposed  of  his  property  with  intuit  to  defraud  his  creditors,  or 
is  iibout  to  remove  or  dispose  of  the  same  with  like  intent ; 

20 
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§14  ii.  In  an  action,  brought  [as  prescribed  in  the  last  section] 

for  usurping,  intruding  into,  unlawfully  holding,  or  exercising 
an  office,  £the  attorney-general,  besides  stating  the  cause  of  action 
in  the  complaint,  may,  in  his  discretion,  set  forth  therein  the  name 
of  the  person  rightfully  entitled  to  the  office,  and  the  facts  showing 
his  right  thereto;  and  thereupon,  and]  upon  proof,  by  affidavit, 
that  the  defendant,  by  means  of  his  usurpation  or  intrusion,  has 
received  any  fees  or  emoluments  belonging  to  the  office,  an  order 
to  arrest  the  defendant  may  be  granted  by  the  court,  or  a  judge; 

12,  Where  [A  defendant  may  also  be  arrested  in  an  action 
wherein]  the  judgment  demanded  requires  the  performance  of 
an  act,  the  neglect  or  refusal  to  perform  which  would  be  punish- 
able by  the  court  as  contempt,  where  the  defendant  is  not  a  resi- 
dent of  the  state,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  danger 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual ; 

IS,  Where  a  si-cJc  civil  prisoner  who  is  ordered  removed  from 
a  jail  to  a  hospital,  pursuant  to  section  355  of  the  prison  law,  and 
who  actwally  escapes  while  going  to,  remaining  at  or  returning 
from  the  hospital,  was  in  custody  by  virtue  of  an  order  of  arrest, 
a  new  order  of  arrest  may  be  granted,  upon  proof  by  affidavit  of 
the  facts  specified  in  this  [section,]  subdivision  without  other 
proof  and  without  an  undertaking.  (Code  of  Civil  Procedure,  §§ 
127,  pt,  549,  pt,  550,  1940,  pt.) 

§  14.  Limitations  upon  preceding  section.  The  foregoing  sec- 
tion is  subject  to  the  following  limitations: 

1,  It  [this  title]  does  not  abridge  or  affect  a  privilege  from 
arrest  given  by  law,  or  a  right  of  action  for  a  breach  thereof ; 

2,  A  person  prosecuted  in  a  representative  capacity,  as  heir, 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee,  or 
trustee  cannot  be  arrested,  [as  prescribed  in  this  title]  in  a  civil 
action  except  for  his  personal  act ; 

3,  A  woman  cannot  be  arrested,  [as  prescribed  in  this  title]  in 
a  civil  action  except  in  a  case  [where  the  order  can  be  granted 
only  by  the  court]  provided  in  the  preceding  section ;  or  where  it 
api)eara  that  the  action  is  to  recover  damages  for  a  wilful  injury 
to  a  person,  character,  or  property ; 

^,  The  recovery  of  a  judgment  in  a  court,  not  of  the  state,  for 
[the  same]  a  cause  of  action  mentioned  in  the  preceding  section] 
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or,  where  the  action  is  founded  upon  fraud  or  deceit,  for  the  price  §§  15-16 
or  value  of  the  property  obtained  thereby ;  does  not  affect  the 
right  of  the  plaintiff  to  arrest  the  defendant;  £as  prescribed  in 
this  title.  J 

S,  An  order  of  arrest  cannot  be  granted  in  an  action  begun  by 
the  submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
(Code  of  Civil  Procedure,  §§  552,  553,  555,  564,  1281,  pt.) 

§  15.  Arrest  in  discovery  in  aid  of  execution.  Upon  proof 
entitling  a  judgment  creditor  to  an  order,  for  discovery  in  aid  of 
execution  [under  either  of  the  last  two  sections ;]  and  also  proof, 
by  affidavit,  to  the  satisfaction  of  the  judge,  that  there  is  danger 
that  the  judgment  debtor  will  leave  the  state,  or  conceal  himself, 
and  that  there  is  reason  to  believe  that  he  has  property,  which  he 
unjustly  refuses  to  apply  to  the  payment  of  the  judgment;  the 
judge  may  instead  of  making  an  order  for  examination,  issue  £a 
warrantj  an  order  under  his  hand,  reciting  the  facts  and  requiring 
the  sheriff  of  any  county,  where  the  judgment  debtor  may  be 
found,  to  arrest  him,  and  bring  him  before  the  same  judge  or  .before 
another  judge,  if  the  case  is  one  where  the  [warrant]  order  must 
be  returnable  to  another  judge.  Where  the  f  acts[,  specified  in  the 
last  section,]  are  made  to  appear,  as  herein  stated,  at  any  time 
after  the  making  of  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  and  before  the  close  of  his  examination, 
the  judge  may  issue  [a  warrant,]  an  order  as  herein  prescribed ; 
and,  if  necessarv',  may  direct  the  adjournment,  or,  if  the  return  of 
the  order  has  elapsed  the  continuanc>p  of  the  proceedings  under  the 
order,  until  after  the  return  of  the  [warrant]  order  and  his 
decision  thereupon.     (Code  of  Civil  Procedure,  §§  2437,  2438.) 

§  16.  Discharge  from  arrest  for  delay  in  proceedings,  [Except 
in  a  case  where  an  order  of  arrest  can  be  granted  only  by  the 
court]  If  the  plaintiff  unreasonably  delays  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  neglects  to  issue  execution 
against  the  person  or  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
n^lects  to  issue  the  same  within  three  months  after  the  entry  of 
the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction  of 
the  court  that  the  plaintiff  in  an  action,  or  a  judgment  creditor 
in  a  judgment,  delays  the  enforcement  of  his  remedies  therein  by 
collusion,  or  for  the  purpose  of  allowing  the  debtor  to  remain  in 
prison  undef  the  mandate  in  any  other  action,  before  the  issuing  of 
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§§  .17-30       the  mandate  in  favor  of  such  creditor,  so  as  to  pix>duce  a  continued 

and  extended  imprisonment  by  virtue  of  the  separate  mandates  in 
the  different  actions,  the  defendant  must  upon  his  application, 
made  upon  notice  to  the  plaintiff,  be  discharged  from  custody  if 
he  has  already  been  taken  under  the  mandate  against  him  in  tmch 
action;  or  if  he  has  not  vet  been  imprisoned  therein,  be  relieved 
from  imprisonment  by  ^rtue  of  such  mandate,  by  the  court  in 
which  the  action  was  commenced,  unless  reasonable  cause  is  shown 
why  the  application  should  not  be  granted.  £A  defendant  dis- 
charged as  prescribed  in  this  section  shall  not  be  arrest-ed  upon  an 
execution  issued  upon  the  judgment  in  the  action.]  (Code  of 
Civil  Procedure,  §  572,  pt.) 

§  17.  Imprisonineiit  for  non-paynemt  of  ^oftg.  A  person  shall 
not  be  arrested  or  imprisoned,  for  the  non-pavment  of  costs, 
awarded  otherwise  than  by  a  CfinalJ  judgment,  or  a  final  order, 
made  in  a  special  proceeding  instituted  by  state  writ,  except  where 
an  attorney,  counsellor,  or  other  officer  of  the  oourt,  is  ordered  to 
pay  costs  for  misconduct  as  such,  or  a  witness  is  ordered  to  pay 
costs  on  an  attachment  for  non-attendance.  (Civil  Rights  Law, 
§  20.) 

§  16.  No  imprisonment  for  disobedience  to  money  judgment. 
Except  in  a  case  where  it  is  otherwise  specially  prescribed  by  law, 
a  person  shall  not  be  arrested  or  imprisoned  for  disobedience  to 
a  judgment  or  order,  requiring  the  payment  of  money  due  upon 
a  contract,  express  or  implied,  or  as  damages  for  non-i)ej*formanoe 
of  a  contract.     (Civil  Rights  Law,  §  21.) 

§  19.  Immimity  from  arrest  of  officer  aai  prisoner.    A  prisoner 

tjonveyed  to  jail  through  another  county  pursuant  to  section  [one 
hundred  and  eighteen  of  the  Code  of  Civil  Pro/odui^]  J4  of  the 
prison  law  or  the  officer  having  him  in  custody,  is  not  liable  to 
arrest  in  any  civil  action  or  special  proceeding,  while  passing 
through  another  coimty.     (Civil  Rights  Law,  §  22.) 

§  20.  Immanity  from  arrest  «f  officer  of  covrt  of  record.     An 

officer  of  a  court  of  record,  appointed  or  elected  pursuant  to  law, 
is  privileged  from  arrest,  during  the  actual  sitting,  which  he  is 
required  to  attend,  of  a  term  of  the  court  of  which  he  is  an  officer, 
and  no  longer ;  but  an  attorney  or  counselor  is  not  thus  privilesged^ 
unless  he  is  emplo^Td  in  a  cause,  to  be  heard  at  that  term.  (Civil 
Rights  Law,  §  24.) 
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§  21.  InoKiimty  froia  arrest  of  inoompeteit.  A  lunatic,  an  §§  3t-34 
idiot,  or  an  infant  tinder  the  age  of  fourteen  years,  if  arrested,  maj 
be  discharged  from  arrest,  as  a  privileged  peraouy  in  the  discretion 
of  the  court.  The  application  for  his  discharge  may  be  made,  in 
his  behalf,  by  a  relative,  or  by  any  other  person,  whom  the  court  or 
judge  permits  to  represent  him,  for  the  purpose.  (Code  of  Civil 
Procedure,  §  554.) 

§  22.  Immunity  from  arrest  of  witness,  A  person  duly  and  in 
good  faith  subpoenaed  or  ordered  to  attend,  for  the  purpose  of 
being  examined,  in  a  case  where  his  attendance  may  lawfully  be 
enforced  by  attachment  or  by  commitment,  is  privileged  from 
arrest  in  a  civil  action  or  special  proceeding,  while  going  to, 
remaining  at,  and  retnming  from,  the  place  where  he  is  required 
to  attend.  An  arreet,  made  eontrary  to  the  provisions  of  this  sec- 
tion, is  absolutely  void  and  is  a  eontampt  of  the  court,  if  any^ 
from  which  the  subpoena  was  issued,  or  by  which  the  witness  was 
directed  to  attend.     (Civil  Rights  Law,  §  25.) 

§  23.  Action  for  arrest  (d  witness.  An  action  may  be  main- 
tained,  by  the  person  arrested,  against  the  ofBcer  or  other  person 
making  an  arrest  contrary  to  the  provisions  of  the  last  section,  in 
which  the  plaintiff  is  entitled  to  recover  treble  damages.  A  sim- 
ilar action  may  also  be  maintained,  in  a  like  case,  by  the  party  in 
wliose  behalf  the  witness  was  subpoenaed,  or  the  order  procured, 
to  recover  the  damages  sustained  by  him,  in  consequence  of  the 
arrest.  But  a  sheriff,  or  other  officer,  or  person,  is  not  so  liable, 
unless  the  person  claiming  an  exemption  from  arrest,  makes,  if 
reared,  by  the  sheriff  or  the  officer,  an  affidavit,  to  the  effect  that 
he  was  legally  subpoenaed  or  ordered  to  attend,  and  that  he  was  not 
so  subpoenaed  or  ordered  by  his  own  procurement,  with  the  intent 
of  avoiding  arrest.  In  his  affidavit,  he  must  specify  the  court  or 
officer,  the  place  of  attendance,  and  the  cause  in  which  he  was  so 
subpoenaed  or  oirdered.  The  affidavit  may  be  taken  before  the  offi- 
cer arresting  him,  and  exonerates  the  officer  from  liability  for  not 
making  the  arrest.    (Civil  Rights  Law,  §  26.) 

§  24.  Kschai^e  of  witness  frwn  arrest.  The  court,  from  which 
a  subpoena,  served  in  good  faith,  was  issued,  or  by  which  an  order 
was  made,  requiring  a  person  to  attend,  for  the  purpose  of  being 
examined ;  or  a  judge  thereof,  upon  proof,  by  affidavit,  of  the  facts, 
must  make  an  order,  directing  the  discharge  of  a  witness  or  other 
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§§  25-27       person,  from  an  arrest  made  in  violation  of  the  preceding  section 

[26  of  the  Civil  Rights  LawJ    (Code  of  Civil  Procedure,  §  861.) 

§  25.  By  whom  discharge  granted.  A  justice  of  the  supreme 
court,  in  any  part  of  the  state,  or  a  county  judge,  has  the  like 
authority  as  a  judge  of  the  court,  to  make  an  order  for  a  dis- 
charge, in  a  case  specified  in  the  last  section.  Upon  satisfactory 
proof,  by  affidavit,  of  the  facts,  he  must  also  make  an  order,  direct- 
ing the  discharge  of  a  person  arrested,  in  violation  of  section  [26 
of  the  Civil  Rights  Law]  23  of  this  chapter  where  a  subpoena, 
served  in  good  faith  upon  the  person  arrested,  was  issued  as  pre- 
scribed [in  section  854  of  this  act  J  by  Idw,  (Code  of  Civil  Pro- 
cedure, §  862.) 

§  26.  Discharge  of  defendant  from  arrest.  The  defendant,  at 
any  time  before  he  is  in  contempt,  [where  the  order  can  be  granted 
only  by  the  court,J  as  provided  in  subdivision  12  of  section  13  of 
this  chupter,  or,  in  any  other  case,  at  any  time  before  execution 
against  his  person,  must  be  discharged  from  arrest,  either  upon 
giving  bail,  or  upon  depositing  the  sum  specified  in  the  order  of 
arrest.     (Code  of  Civil  Procedure,  §  573,  pt.) 

§  27.  Undertaking  upon  arrest  in  discovery  in  aid  of  execution. 
Where  a  judgment  debtor  has  been  arrested  and  brought  before  a 
judge,  by  virtue  of  [a  warrant,]  an  order  issued  as  prescribed  in 
[this  article;]  section  15  of  this  chapter;  and  it  appears  to  the 
satisfaction  of  the  judge,  from  his  examination,  or  other  proof, 
that  there  is  danger  that  he  will  leave  the  state,  or  conceal  himself, 
and  that  he  has  property,  which  he  has  unjustly  refused  to  apply 
to  the  satisfaction  of  the  judgment ;  the  judge  may  make  an  order, 
requiring  him  to  give  an  undertaking,  with  one  or  more  sureties, 
in  a  sum  fixed  and  within  a  time  specified  in  the  order,  to  the  effect, 
that  he  will,  from  time  to  time,  as  the  judge  directs,  attend  before 
the  judge,  or  before  a  referee,  appointed  or  to  be  appointed  in  the 
proceedings ;  and  that  he  will  not,  until  discharged  from  arrest  by 
virtue  of  the  [warrant,]  order,  dispose  of  any  of  his  property, 
which  is  not  exempt[ed  from  seizure  by  section  2463  of  this  act]. 
If  he  fails  to  comply  with  the  order,  the  judge  must  forthwith,  by 
[warrant,]  order  commit  him  to  prison,  there  to  remain  until  the 
close  of  the  examination,  or  the  giving  of  the  required  undertaking; 
except  that  the  judge  may  direct  the  sheriff  to  produce  him,  from 
time  to  time,  as  required  in  the  course  of  the  proceedings.  (Code 
of  Civil  Procedure,  §  2140.) 
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§  28.  Bispofitioii  of  depoiit  for  releaie  from  arrest.  A  deposit  §§  28,  29 
£soJ  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfaction  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in  pay- 
ment of  any  expense  incurred  in  the  defense  of  an  action  for  such 
escape,  and  thereafter  the  surplus,  if  any,  and  in  case  there  has 
been  no  such  escape,  the  whole  of  such  deposit  must  be  refunded 
to  the  prisoner  or  his  representative,  and  in  case  of  a  deposit  in 
lieu  of  bail  on  attachment  against  the  person,  it  shall  abide  the 
disposition  of  the  court,  or  a  judge  thereof,  or  a  county  judge. 
If  money  remaining  on  deposit[edJ  after  bail  has  been  given  is 
not  refunded,  [as  prescribed  in  the  last  section,]  it  is,  in  a  case  , 
[where  the  order  of  arrest  could  be  granted  only  by  the  court,J 
provided  in  subdivision  J2  of  section  3  of  this  chapter,  subject  to 
the  direction  of  the  court,  as  justice  requires,  before  and  after  £he 
judgment.  In  any  other  case,  if  it  remains  on  deposit,  when 
[finalj  judgment  is  rendered  for  the  plaintiff,  it  must  be  applied, 
under  the  direction  of  the  court,  in  satisfaction  of  the  judgment, 
and  the  surplus,  if  any,  must  be  refunded  to  the  defendant,  or  his 
representative.  If  the  [finalj  judgment  is  for  the  defendant,  or 
the  action  abates  or  is  discontinued,  the  sum  deposited,  and 
remaining  unapplied,  must  be  refunded  to  the  defendant  or  his 
representative.     (Code  of  Civil  Procedure,  §§  582,  pt.,  585.) 

§  29.  Pasrment  of  deposit  for  release  from  arrest  At  any  time 
before  the  deposit  is  paid  into  court,  the  defendant  may  deliver 
to  the  sheriff  a  written  direction,  to  pay  it  to  a  third  person,  therein 
specified,  in  the  event  that  the  defendant  becomes  entitled  to  a 
return  thereof;  but  without  expressing  any  other  contingency. 
The  direction  must  be  acknowledged  or  proved  and  certified,  in 
like  manner  as  a  deed  to  be  recorded ;  and  the  sheriff  must  deliver 
it  to  the  oificer  who  receives  the  deposit,  who  must  note  the  sub- 
stance thereof,  with  the  entries  of  the  deposit  in  his  books,  and 
upon  the  two  certificates  of  payment  into  court.  The  money  thus 
deposited  is  deemed  the  property  of  the  third  person,  subject  to 
the  plaintiff's  interest  therein,  and  subject  to  the  rights  of  a 
creditor  of  the  defendant,  where  the  direction  was  given  for  the 
purpose  of  hindering,  delaying  or  defrauding  creditors.  The 
money,  or  the  residue  thereof,  must  be  paid  to  the  third  person, 
where,  by  the  provisions  of  [the  last  two  sections]  law  it  is 
required  to  be  refunded  to  the  defendant,  or  his  representative. 
(Code  of  Civil  Procedure,  §  586.) 
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• 

§§  S^a  §  30.  Surre&der  of  defendaat  uadex  bail.    Except  m  au  aetioii 

to  recover  a  chattel,  the  bail  may  siurrender  the  defendant  in  their 
own  exoneration,  or  the  defendant  may  surrender  himself  iji 
exoneration  of  the  bail,  before  the  expiration  of  the  time  to  answer, 
in  an  action  against  them.  The  surrender  must  be  made  to  the 
sheriff  of  the  comity,  where  the  defaskdant  was  arrested.  (Code  of 
Civil  Procedure,  §  591.) 

§  31.  Manner  of  surrender.  Where  the  bail  surrender  the 
defendant,  the  surrender  must  be  made  in  the  following  manner : 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody; 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  b» 
delivered  to  the  sheriff,  who  must  detain  the  defendant  in  his 
custody  thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  the 
application  of  the  bail,  made  upon  notice  to  the  plaintiff's  attorney, 
and  upon  production  of  the  sheriff's  certificate  and  a  eopy  of  the 
undertaking,  a  judge  of  the  court,,  or  the*  coimty  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  •  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  accord- 
ingly.    (Code  of  Civil  Procedure,  §  592.) 

§  32.  Arrest  of  defendant  by  bail.  For  the  purpose  of  sur- 
rendering the  defendant,  the  bail,  at  any  place  or  at  any  time 
before  they  are  finally  charged,  may  themselves  arrest  him,  or. 
by  a  written  authority,  indorsed  on  a  certified  copy  of  the  under- 
taking, may  empower  another  person  to  do  so,  and  one  or  more 
of  the  bail  may  thus  arrest  and  surrender  the  defendant,  although 
the  others  do  not  join  with  him  or  them,  for  that  pui-pose.  '(Code 
of  Ci\nl  Procedure,  §  593.) 

§  33. .  Voluntary  wrrcndcr;  Where  the  defendant  surrenders 
himself  in  exoneration  of  his  bail,  he  must  present  himself  to  the 
sheriff,  and  require  the  sheriff,  in  writing,  to  take  him  into  cu^ 
tody,  in  exoneration  of  his  bail.  The  sheriff  must  detain  him 
accordingly,  [as  prescribed  in  subdivision  second  of  section  592 
of  this  act;]  and,  if  requested  by  the  bail,  at  any  time  after  the 
surrender,  the  sheriff  must,  by  a  certificate  in  writing,  acknowl- 
edge the  surrender.  An  order  for  the  exoneration  of  the  bail 
may  be  procured  as  prescribed  in  section  [592 J  ^i  of  this  [act.] 
chapter,     (Code  of  Civil  Procedure,  §  594.) 
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§  34.  Belief  of  bail  oa  iaipritAmnent  of  iefendaat  upon  criminal  §§  34-37 
ehasgie.  If  the  defendant  in  the  original  action,  after  his  dis- 
diarge  upon  bail/ is  imprifioned,  either  within  or  without  the 
state,  npoxi  a  criminal  char^  or  a  oaayiotion  of  a  criminal  offenoe, 
Ihe  ookrt,  in  which  an  action  against  the  bail  is  pending,  may, 
before  the  expiration  of  the  time  to  answer,  and  upon,  notice  to 
Ae  adverse  party,  make  Kiioh  an  order  for  the  relief  of  the  bail, 
as  justice  requires.     (Code  of  Civil  Frooeduro,  §  600.) 

§  35.  Exoneration  of  bail.  Except  in  an  action  to  recover  a 
chattel,  the  bail  must  be  .exonerated  where  [eitherj  any  of  the 
following  events  occur[s[|,  before  the  expiration  of  the  time  to 
answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant ; 

2.  His  legal  discharge  from  the  obligation  to  render  himadif 
amenable  to  the  process,  direction,  or  proceedinga,  with  reject 
to  which  the  undertaking  of  the  bail  was  made ; 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  action 
against  the  bail,  the  court  may,  in  its  discretion,  impose  the  pay- 
ment of  the  plaintifFs  costs  and  expenses,  incurred  after  the  return 
of  the  execution  against  the  person,  as  a  condition  of  allowing  the 
eiconeration.  And  the  court  may,  by  an  order,  made  iipon  notice 
to  the  adverse  party,  grant  such  further  time  as  it  deems  just,  after 
answer,  for  the  surrender  of  the  original  defendant.  In  that  case 
his  surrender,  within  the  time  so  granted,  has  the  same  effect,  as 
if  it  had  been  made  before  answer.  (Code  of  Civil  Procedure, 
|«01.) 

§  .36.  Discharge  of  privileged  person  from  arrest.  A  privileged 
person  is  entitled  to  be  discharged  from  arrest,  where  other  pro- 
vision is  not  made  therefor  by  law,  by  the  court,  or  a  judge  thereof; 
or  by  the  county  judge  of  the  county  where  the  arrest  was  made ;  . 
[The  order  must  be  made,  upon  proof  by  affidavit,  of  the  facts 
entitling  the  applicant  to  the  discharge;]  and  the  arrest  and  dis- 
charge are  not  a  bar  to  a  new  arrest,  after  the  privilege  has 
ceased.     (Code  of  Civil  Procedure,  §  564,  pt.) 

§  37.  Action  upon  nndeartaking  to  release  from  atreit.  In  case 
of  failure  to  comply  with  the  undertaking  given  for  release  of  a 
person  arrested  in  «  civil  action,  the  bail  may  be  proceeded  against 
bv  action,  and  not  otherwise. 
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5  38  An  action  may  be  brought  £as  prescribed  in  the  last  section] 

in  a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  'at  any 
time  aft^  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted. 

In  any  other  case,  an  action  cannot  be  brought,  [as  prescribed 
in  the  last  section]  until  the  following  requisites  have  been  com- 
plied with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  countv  in  which  he  was 
arrested,  and  returned  by  that  sheriif,  wholly  or  partly  unsatis- 
fied; 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not  less 
than  fifteen  days  after  its  receipt,  to  the  effect  that  the  defendant 
could  not  be  found  within  his  county.  (Code  of  Civil  Procedure, 
§§  696,  597.)  - 

§  38.  Defense  to  action  on  bail.     In  an  action  against  bail,  it  I 

is  a  defense,  that  an  execution  against  the  property,  or  against  the 
person,  of  the  defendant  in  the  original  action,  was  not  issued,  [as 
prescribed  in  section  597  of  this  act;]  as  prescribed  in  the  pre- 
ceding section,  or  that  it  was  not  issued  in  sufficient  time  to  enable 
the  sheriff  to  enforce  it;  or  that  a  direction  was  given  or  other 
fraudulent  or  collusive  means  were  used  by  the  plaintiff  or  his 
attorney  to  prevent  the  service  thereof.  (Code  of  Civil  Procedure, 
§  599./ 

Attachment 

9 

Section  39.  Grounds  for  order  of  attachment. 

40.  Joint  proceedings  by  attaching  plaintiffs. 
41..  Rights  of  plaintiffs  in  subsequent  attachments. 

42.  Actions  by  plaintiff  and  sheriff. 

43.  Leave  to  bring  action  by  plaintiff  and  sheriff. 

44.  Joinder  of  plaintiff  after  action  by  sheriff. 

45.  Direction  of  suit  brought  by  plaintiff  and  sheriff. 

46.  Action  by  plaintiff  and  sheriff  in  junior  order. 

47.  Liability  under  undertaking  in  attachment. 

48.  Defendant's  rights  under  attachment. 

49.  Defense  to  undertaking  in  attachment. 
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§  39.  Grounds  for  order  of  attachment.  [A  wanantj  A71  order  §  39 
of  attachment  against  the  property  of  one  or  more  defendants  in 
an  action,  not  svhmitted  upon  an  agreed  state  of  facts,  may  be 
granted  upon  the  application  of  the  plaintiff,  [as  specified  in  the 
next  sect  ion  J  where  the  action  is  to  recover  a  sum  of  money  only, 
as  damages  for  one  or  more  of  the  following  causes : 

1.  Breach  of  contract,  express  or  implied,  other  than  a  con- 
tract to  marry  where  it  appears  that  the  plaintiff  is  entitled  to 
recover  a  sum  stated  there'n  over  and  above  all  counterclaims 
hiown  to  him; 

2.  Wrongful  conversion  of  personal  property; 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act ; 

[A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  granted,  upon  the  application 
of  the  plantiff.  J 

4.  A  wrongful  act,  neglect  or  default  by  which  the  decedent's 
death  was  caused,  when  the  cause  of  action  arose  in  this  state 
before  or  after  the  passage  of  this  act  and  the  action  is  brought  by 
an  executor  or  administrator  against  a  natural  person  who,  or  a 
corporation  which,  would  have  been  liable  to  an  action  in  favor  of 
the  decedent  by  reason  thereof  if  death  had  not  ensued  as  pre- 
scribed by  section  [nineteen  hundred  and  two  of  this  act.]  160  of 
the  decedent  estate  law; 

6.  Where  the  complaint  demands  judgment  for  a  sum  of  money 
only;  and  it  appears,  [by  affidavit,]  that  the  action  is  brought  to 
recover  money,  funds,  credits,  or  other  property,  held  or  owned  by 
the  state  or  held  or  owned,  officially  or  otherwise,  for  or  in  behalf 
of  a  public  governmental  interest,  by  a  municipal  or  other  public 
corporation,  board,  officer,  custodian,  agency,  or  agent,  of  the  state, 
or  of  a  city,  county,  town,  village,  or  other  division,  subdivision, 
department,  or  portion  of  the  state,  which  the  defendant  has,  with- 
out right,  obtained,  received,  converted,  or  disponed  of;  or  in  the 
obtaining,  reception,  payment,  conversion,  or  disposition  of  which, 
without  right,  he  has  aided  or  abetted ;  or  to  recover  damages  for 
so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same;  or  the  aiding  or  abetting  thereof;  [or,] 

6.  Where,  in  an  action  in  favor  of  a  private  person  or  corpora- 
tion, brought  to  recover  damages  for  an  injury  to  personal  prop- 
erty [where]  the  liability  arose,  in  whole  or  in  part,  in  conse- 
quence of  the  false  statements  of  the  defendant  as  to  his  responsi- 
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§  3^  bility  or  credit,  in  ixriting,  under  the  hand  or  signature  of  the 

defendant  or  his  authorized  agent,  made  with  his  knowledge  and 
acquiescence ; 

[3.  In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment, 
in  the  case  specified  in  this  section,  he  most  ^ow,  l)y  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient  cause 
of  action  exists  against  the  defendant  for  a  sum  stated  in  the 
affidavit. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  8ame,  as 
follows : 

1.  That  one  of  the  causes  of  action  specified  in  the  last  section 
exists  against  the  defendant. 

2.  If  the  action  is  to  recover  damages  for  breach  of  contract, 
the  affidavit  must  show  that  the  plaintiff  is  entitled  to  recover  a 
sura  stated  therein,  over  and  above  all  counterclaims  known  to 
him.J 

7.  WTiere  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state ;  £or, J 

8.  If  he  is  a  natui'al  person  and  a  resident  of  the  state,  that  lie 
has  departed  therefrom,  with  intent  to  defraud  his  creditors,  Mr  to 
avoid  the  service  of  a  summons,  or  keeps  himself  conceided  thereiii 
with  the  like  intent ;  [or, J 

9.  If  the  defendant  is  a  natural  person  or  a  domestic  corpora- 
tion, that  he  or  it  has  removed,  or  is  about  to  remove,  property 
from  the  state,  with  intent  to  defraud  his  or  its  creditors ;  or  has 
assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of 
or  secrete  property  with  the  like  intent;,  tfi^\k 

10.  Where,  for  the  purpose  of  procuring  credit,  or  the  extension 
of  credit,  the  defendant  has  made  a  false  statement  in  writing, 
under  his  own  hand  or  ^gnature,  or  under  the  hand  or  signature 
of  a  duly  authorized  agent,  made  with  his  knowledge  and  acquies- 
cenoe  as  to  his  financial  responsibility  or  standing;  £or,J 

11.  Where  the  defendant,  being  an  adult  and  a  resident  of  the 
state,  has  been  continuouslv  without  the  state  of  New  York  for 
more  than  six  months  next  before  the  granting  of  the  order  of  pub- 
lication of  the  summons  against  him,  'and  has  not  made  a  designa- 
tion of  a  person  upon  whom  to  serve  a  summons  in  his  behalf  £as 
prescribed  in  section  430  of  this  actj;  or  a  designation  so  made 
no  longer  remains  in  force;  or  service  upon  the  person  so  design 
nated  cannot  J>e  made  within  the  state,  after  diligent  effort.    (Code 
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of  Civil  Procedure,  §§635  (as  ancnded,  L  1916,  ch.  441)  6^6,    §§  4»^«; 
pt,  637.) 

§  40.  Joint  proceedings  by  attaching  plaintiffs.  Tlie  plaintiffs 
in  two  or  more  junior  [warrants]  orders  of  attachment,  may  by 
agreement  among  themselves,  take  jointly,  and  for  their  common 
benefit,  any  proceeding,  permitted  |T)y  this  title  to  be  taken,] 
by  the  plaintiff  in  a  second  or  subsequent  [warrant]  order  of 
attachment ;  provided  that  it  does  not  interfere  with  the  prefer- 
ential or  other  right  of  azk  intermediate  plaintiff.  (Code  of  Civil 
Procedure,  §  705,  pt.) 

§  41.  Bights  of  plaintiffs  in  subsequent  attachments.  Where 
there  are  more  than  two  [warrants]  orders  of  attachment,  against 
the  same  defendant,  the  plaintiffs  in  the  third  and  each  subsequent 
[warrant]  order  have,  according  to  their  respective  priorities,  the 
same  rights  and  privileges,  as  against  the  plaintiffs  in  all  senior 
[warrants,]  orders  which  the  plaintiff  in  the  second  [warrant] 
order  has,  as  against  the  plaintiff  in  the  first,  and  are  subject  to 
the  same  duties  and  liabilities.  (Code  of  Civil  Procedure, 
§  705,  pt.) 

§  42.  Actions  by  plaintiff  and  sheriff.  The  plaintiff,  by  leave 
of  the  court  or  judge,  |Q>rocured  as  prescribed  in  the  next  sec- 
tion,]  may  bring  and  maintain,  in  the  name  of  himself  and  the 
sheriff  jointly,  by  his  own  attorn^,  and  at  his  own  expense^  any 
action  which,  [by  the  provisions  of  this  title,]  may  be  brought  by 
the  sheriff,  to  recover  property  attached,  or  the  value  thereof, 
or  a  demand  attached,  or  upon  an  undertaking  given  [as  pre- 
scribed in  this  title,]  by  a  person  other  than  the  plaintiff;  the 
plaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also  bring 
and  maintain  any  other  action  which,  [by  the  provisions  of  sub- 
division two  of  section  655  of  article  second  of  this  title,]  may  be 
broogbt  by  the  sheriff.  The  sheriff  must  receive  the  proceeds  of 
flttdi  an  action,  but  he  is  not  liable  for  the  costs  or  expenses  thereof. 
Costs  may  be  awarded,  in  such  an  action,  against  the  plaintiff  in 
the  [warrant]  onler  but  not  agaipst  the  sheriff.  (Code  of  Civil 
Procedure,  §  677,  pt.) 

§  43.  Leave  to  brimg  aetioo  by  plaintiff  and  sheriff.  The  court 
or  judge  must  grant  leave  to  bring  such  an  action,  where  it  appears, 
that  due  notice  of  the  application  therefor  has  been  given  to  the 
dieriff ;  but,  before  doing  so,  the  court  or  judge  may  require  that 
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§§  44-46  notice  of  the  application  be  given  to  the  plaintiff,  in  any  other 
~  [warrant]  order  against  the  same  defendant  And  such  ternLS, 
conditions,  and  regulations  may  be  imposed,  in  the  order  granting 
leave,  as  the  court  or  judge  thinks  proper,  for  the  due  protection 
of  the  rights  and  interests  of  all  persons,  interested  in  the  dis- 
position of  the  proceeds  of  the  action.  (Code  of  Civil  Procedure, 
§  678.) 

§  44.  Joinder  of  plaintiff  after  action  by  Eheriff.  Leave  niay, 
in  like  manner  and  with  like  effect,  be  granted  to  the  plaintiff  in 
the  [warrant]  order,  to  be  joined  with  the  sheriff,  in  an  action 
brought  by  the  sheriff,  in  a  case  where  he  might  have  procured 
leave  to  bring  the  action[,  as  prescribed  in  the  last  two  sections]. 
Upon  an  application  therefor,  the  court  or  judge  may,  in  a  proper 
case,  require  the  plaintiff  to  provide  for  the  expenses  in  the  action, 
already  incurred  by  the  sheriff.  The  application  must  be  denied, 
in  case  of  an  unreasonable  delay  in  making  it ;  or  where  an  appli- 
cation was  made,  before  the  action  was  brought,  and  the  plaintiff 
neglected  or  refused,  without  a  good  excuse  therefor,  to  comply 
with  the  terms,  conditions  or  regulations,  then  imposed.  (Code 
of  Civil  Procedure,  §679.) 

§  45.  Direction  of  suit  brought  by  plaintiff  and  sheriff.  The 
court  or  judge  may,  upon  the  application  of  the  sheriff,  or  of  the 
defendant  in  the  [warrant]  order  during  the  pendency  of  an 
action,  brought  as  prescribed  in  the  [last  three]  preceding  sec- 
tions direct  as  to  the  conduct,  discontinuance,  or  settlement  of 
the  same,  and  as  to  the  application  or  disposition  of  the  money 
or  propertj'  recovered  therein,  as  justice  requires.  (Code  of  Civil 
Procedure,  §  680.) 

§  46.  Action  by  plaintiff  and  sheriff  in  junior  order.  A  plaintiff 
in  a  second  [warrant]  order  may  apply  to  the  court  or  judge,  upon 
notice  to  the  plaintiff  in  the  first  [warrant]  order  and  to  the  sheriff, 
for  leave  to  bring  and  maintain,  in  the  name  of  himself  and  the 
sheriff  jointly,  any  action,  which  might  be  brought  in  the  name  of 
the  senior  plaintiff  and  the  sheriff.  If  it  appears  that  the  plaintiff 
in  the  first  [warrant]  order  neglects  or  refuses  to  be  joined  with 
the  sheriff  in  such  an  action,  or  to  comply  with  the  terms,  condi- 
tions, and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant  to 
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the  plaint iflF  in  the  second  [warrant J  order  leave  to  bring  and   §§  47-49 
maintain  such  an  action,  in  the  name  of  himself  and  the  sheriff 
jointly,  with  like  effect,  as  if  his  was  the  first  [warrant.]  order. 
(Code  of  Civil  Procedure,  §  704.) 

§  47.  Liability  under  undertaking  in  attachment.  \Vhere  upon 
granting  an  attachment  an  undertaking  has  been  given,  the  plain- 
tiff  and  his  sureties  are  liable  for  the  [The  judge,  before  granting 
the  warrant,  must  require  a  written  imdertaking,  on  the  part  of 
the  plaintiff,  with  sufficient  sureties,  to  the  effect,  that  if  the 
defendant  recovers  judgment,  or  if  the  warrant  is  vacated,  the 
plaintiff  will  pay  all]  costs,  which  may  be  awarded  to  the  defend- 
ant, and  [allj  the  damages,  which  [he]  the  defendant  may  sus- 
tain by  reason  of*  the  attachment,  not  exceeding  the  sum  specified 
in  the  undertaking,  which  must  be  at  least  two  hundred  and  fifty 
dollars. 

[But  this  section  does  not  apply  to  a  case,  where  the  action  is 
brought  for  a  cause  specified  in  section  637  of  this  act,  or  where 
it  is  specially  prescribed  by  law  that  security  may  be  dispensed 
with,  or  where  the  security  to  be  given  is  specially  regulated  by 
law. J     (Code  of  Civil  Procedure,  §  640,  pt.) 

§  48.  Defendant's  rights  under  attachment.  The  defendant's 
rights  in  an  ax:tion  where  an  order  of  attachment  has  been  granted, 
with  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  [warrantj  order  was 
still  in  force,  except  where  his  rights  are  specially  defined  or  regu- 
lated by  law.  The  defendant  must  also,  but  upon  his  own  appli- 
cation only,  be  substituted  in  place  of  the  sheriff,  or  the  sheriff 
and  the  plaintiff  jointly,  in  an  action  brought  [as  prescribed  in 
this  title; J  by  either  of  them;  but  the  court  or  judge  may  impose, 
as  a  condition  of  granting  the  order  of  substitution,  such  tenns  as 
justice  requires,  with  respect  to  indemnity  and  pajnient  of 
expenses.     (Code  of  Civil  Procedure,  §  710,  pt.) 

§  49.  Defense  to  undertaking  in  attachment.  It  is  not  a  defense 
to  an  action  upon  an  undertaking,  given  upon  granting  [a  war- 
rantj an  order  of  attachment,  that  the  [warrantj  order  was 
granted  improperly,  for  want  of  jurisdiction,  or  for  any  other 
cause.     (Code  of  Civil  Procedure,  §  642.) 
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Injunction 

Section  50.  Right  to   temporary  injunction. 

51.  Injunction  in  discovery  proceedings  in  aid  of  exe- 

cution. 

52.  Injunction  against  state  officers. 

53.  Uamagea  in  injimction. 

54.  Damages  of  agent  and  principal. 

55.  Ascertainment  of  damages  in  injunction. 

56.  Action  on  undertaking. 

§50  §  50.  "Right  to  temporary  injunction.    A  temporary  injunction 

order  mat/  be  cf ranted  in  an  action,  not  upon  a  sithmiss'on  upcn  an 
agreed  state  of  facts,  in  the  following  cases: 

m 

1,  Where  [it  appears,  from  the  complaint,  that]  the  plain- 
tiff demands  and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  tlie  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff ;  [an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act^  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action.  J 

2,  Where  the  defendant  [or  defendants  havej  has  violated  "any 
of  the  provisions  of  sections  53  and  5Jf  of  the  general  corporation 
laic; 

3,  [1-3  Where  [it  appears,  by  affidavit,  thatj  the  defendant, 
during  the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffer- 
ing to  be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or 
suffer  to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights, 
respecting  the  subject  of  the  action,  and  tending  to  render  the  judg- 
ment ineffectual ;  [an  injunction  order  may  be  granted  to  restrain 
him  therefrom. J 

^-  [^-3  Where  [it  appears,  by  affidavit,  that]  the  defendant, 
during  the  pendency  of  the  action,  threatens,  or  is  about  to  remove, 
or  to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff, 
an  injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position ; 

5.  ^yhere  [If, J  during  the  pendency  of  an  action  relating  tc 
real  property  [specified  in  this  title,]  the  defendant  commits  waste 
upon,  or  does  any  other  damage  to,  the  property'  in  controversy; 
[the  court,  or  a  judge  thereof,  may,  upon  the  application  of  the 
plaintiff,  and  due  proof  of  the  facts  by  affidavit,  grant,  without 
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notice  or  security,  an  order,  restraining  him  from  the  commission  §§  51,  52 

of  any  further  waste  upon  or  damage  to  the  property.  Disobedience 

to  such  an  order  may  be  punished,  as  a  contempt  of  the  court.  This 
section  does  not  affect  the  plaintiff's  right  to  a  permanent  or  a  tem- 
poraiy  injunction  in  such  an  action.  J 

6.  When  it  satisfactorily  appears  from  the  [petition  and 
accompanying  affidavits]  complaint  in  an  action  to  appoint  a  com- 
mittee for  an  alleged  incompetent  that  any  person  or  persons  hav- 
ing acquired  from  the  alleged  incompetent  person,  real  or  personal 
property  during  the  time  of  such  allied  incomi>etency  without 
adequate  consideration,  the  court  may  issue  an  order,  with  or  with- 
out security,  restraining  such  person  or  persons  from  selling, 
assigning,  disposing  of  or  incumbering  said  property,  or  confessing 
judgment  which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  [proceeding J  action  for  the  appointment  of  a  com-  ' 
mittee,  and  said  order  may  in  the  discretion  of  the  court  be  con- 
tinued for  ten  days  after  the  appointment  of  such  committee. 
Notice  of  the  execution  of  the  commission  shall  be  given  to  the 
person  or  persons  enjoined  in  such  manner  as  the  court  may  direct. 
(Code  of  Civil  Procedure,  §§  603,  604,  1681,  pt,  1955,  pt., 
2327,  pt.) 

§  51.  Injunction  in  discovery  proceedings  in  aid  of  execution. 
The  judge  by  whom  the  order  [or  warrantj  for  discovery  in  aid 
of  execution  or  of  arrest  therein  was  granted  or  to  whom  it  is 
returnable,  may  make  an  injunction  order,  restraining  any  person 
or  corporation,  whether  a  party  or  not  a  part^^  to  the  special 
proceeding,  from  making  or  suffering  any  transfer  or  other  dis- 
position of,  or  interference  with,  the  property  of  the  judgment 
debtor,  or  the  property'  or  debt,  concerning  which  any  person  is 
required  to  attend  and  be  examined,  until  further  direction  in  the 
premises.  Such  an  injunction  order  may  be  made  simultaneously 
with  the  order  [or  warrantj  by  which  the  special  proceeding  is 
instituted,  and  upon  the  same  papers;  or  afterwards,  upon  an 
affidavit,  showing  sufficient  grounds  therefor.  The  judge  or  the 
court  may,  as  a  condition  of  granting  an  application  to  vacate  or 
modify  the  injunction  order,  require  the  applicant  to  give  securitv, 
in  such  a  sum  and  in  such  a  manner,  as  justice  inquires.  (Code  of 
Civil  Procedure,  §  2451.) 

§  52.  InjuBCtiiHi  against  state  oAeers.  Where  a  duty  is  imposed 
by  statute  upon  a  state  officer,  or  board  of  state  officers,  an  injunc- 
tion order  to  restrain  him  or  them,  or  a  person  employed  by  him 
or  them,  from  the  performance  of  that  duty,  or  to  prevent  the 
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§§  53-56  execution  of  the  statute,  shall  not  be  granted,  except  by  the  supreme 
court,  at  a  term  thereof,  sitting  in  the  department  in  which  the 
officer  or  board  is  located,  or  the  duty  is  required  to  be  performed ; 
and  upon  notice  of  the  application  therefor  to  the  officer,  board,  or 
other  person  to  be  restrained.      (Cede  of  Civil  Procedure,  §  605.) 

§  53.  Damages  in  injunction.  Where  [special  provision  is  not 
otherwise  made  by  law  for  the  security  to  be  given  upon  an  injunc- 
tion order,  the  party  applying  therefor  must  give  an  undertaking, 
executed  by  him,  or  by  one  or  more  sureties,  as  the  court  or  judge 
directs,  to  the  effect  that]  an  undertaking  for  an  injunction  is 
given,  the  plaintiff  [willj  must  pay  to  the  party  enjoined,  such 
damages,  not  exceeding  [aj  the  sum,  specified  in  the  undertaking, 
as  he  may  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  plaintiff  was  not  entitled  thereto.  (Code  of  Civil 
Procedure,  §  620,  pt.) 

§  54.  Damages  of  agent  and  principal.  AYhere  the  defendant 
enjoined  was  an  officer  of  a  corporation,  or  joint  stock  association, 
or  a  bailee,  agent,  trustee,  or  other  representative  of  another,  and 
the  damages  sustained  by  him,  are  less  than  the  sum  specified  in 
the  undertaking,  the  court  or  the  referee  may  also  separately  ascer- 
tain and  determine  the  damages  sustained,  by  reason  of  the  injunc- 
tion by  the  corporation,  association,  or  person,  whom  the  defendant 
represents,  to  an  amount  tiot  exceeding  the  surplus  of  the  sum 
specified  in  the  undertaking ;  and  those  damages  may  be  recovered 
in  a  separate  action,  brought  as  prescribed  in  [the  nextj  section 
50  of  this  chapter.    (Code  of  Civil  Procedure,  §  624.) 

§  55.  Ascertainment  of  damages  in  injunction.  The  damages, 
sustained  by  reason  of  an  injunction,  may  be  ascertained  and 
determined  by  the  court,  or  by  a  referee,  appointed  by  the  court, 
[or  by  a  writ  of  inquiry  J  or  othenvise  as  the  court  shall  direct ; 
and  the  decision  of  the  court  thereupon,  or  an  order  confirming 
the  report  of  the  referee,  is  conclusive,  as  to  the  amount  of  those 
damages,  upon  all  the  persons  who  have  executed  the  undertaking, 
unless  it  is  reversed  upon  appeal.  The  court  may,  in  its  discre- 
tion, direct  that  the  sureties  have  notice  of  the  hearing,  or  of  an 
appeal,  and  may  prescribe  the  time  and  manner  of  giving  them 
notice.     (Code  of  Civil  Procedure,  §  623.) 

§  56.  Action  on  undertaking.  Where  the  damages  resulting 
from  an  injunction  have  been  ascertained  by  the  decision  of  the 
court,  or  the  confirmation  of  a  referee's  report,  [as  prescribed  in 
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the  last  two  sections,]  any  person,  entitled  to  the  benefit  of  an  §§  57,  58 
undertaking  [,  executed  pursuant  to  the  provisions  of  this  title, J 
given  for  the  injunction  may  bring  an  action  thereon,  without 
further  leave  of  the  court.   (Code  of  Civil  Procedure,  §  625.) 

Receivers 

Section  57.  Right  to  receiver  in  certain  cases. 

58.  Power  of  receiver  to  take  and  hold  real  property. 

59.  Receiver's  power  to  employ  counsel. 

60.  General  powers  of  receiver  of  judgment  debtor. 

61.  Removal  of  receiver. 

62.  Appointment  of  receiver  in  discovery  proceedings  in 

aid  of  execution. 

63.  Extension  of  such  receivership. 

64.  Title  of  such  receiver. 

65.  Extension  of  such  receiver's  title. 

66.  Control  of  such  receiver. 

67.  Power  of  such  receiver  to  lease. 

§  57.  Eight  to  receiver  in  certain  cases.  In  addition  to  the 
cases,  where  the  appointment  of  a  receiver  is  specially  provided 
for  by  law,  a  receiver  of  property,  which  is  the  subject  of  an  action, 
in  the  supreme  court  or  a  county  court,  may  be  appointed  by  the 
court,  in  [either J  any  of  the  following  cases : 

1.  Before  [finalj  judgment,  on  the  application  of  a  party  who 
establishes  an  apparent  right  to,  or  interest  in,  the  property,  where 
it  is  in  the  possession  of  an  adverse  party  and  there  is  danger  that 
it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or  lost, 
materially  injured,  or  destroyed; 

2.  By  or  after  [the  finalj  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directions; 

3.  After  [finalj  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal.     (Code  of  Civil  Procedure,  §  713,  pt.) 

§  58.  Power  of  receiver  to  take  and  hold  real  property.  A 
receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment,  in 
an  action  in  the  supreme  court  or  a  county  court,  may  take  and 
hold  real  property,  upon  such  trusts  and  for  such  purposes  as  the 
court  directs,  subject  to  the  direction  of  the  court,  from  time  to 
time,  respecting  the  disposition  thereof.  (Code  of  Civil  Procedure 
§  716.) 
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§§  59-«2         §  ^9-  Beceivcr's  power  to  employ  couiueL    A  receiver  shall  not 

employ  more  than  one  counsel,  except  under  special  circumstances 

and  in  particular  cases  requiring  the  employment  of  additional 
counsel  and  in  such  cases  only  upon  special  application  to  the  court 
or  judge,  showing  such  circumstances  by  his  petition  or  affidavit, 
and  on  notice  to  the  party  or  person  on  whose  behalf  or  applica- 
tion he  was  appointed ;  and  no  allowance  shall  be  made  to  a  receiver 
for  expenses  paid,  made  or  incurred  in  violation  of  this  section. 
(General  Rules  of  Practice,  r.  81.) 

§  60.  General    powers    of    receiver    of    judgment    debtor.     A 

receiver  of  the  property  and  effects  of  a  debtor,  unless  restricted 
by  the  special  order  of  the  court,  shall  have  authority  to  sue  for 
and  collect  the  debts,  demands  and  rents  belonging  to  the  debtor, 
and  to  compromise  and  settle  such  as  are  unsafe  and  of  a  doubtful 
character.  He  may  also  sue  in  the  name  of  a  debtor,  where  it  is 
necessary  or  proper  for  him  to  do  so;  and  he  may  apply  for  and 
obtain  an  order  of  course  that  the  tenants  of  any  real  estate  belong- 
ing to  the  debtor,  or  of  which  he  is  entitled  to  the  rents  and  profits, 
attorn  and  pay  their  rents  to  him.  He  shall,  without  any  unreason- 
able delay,  convert  the  personal  estate  and  effects  into  money;  but 
he  shall  not  sell  any  real  estate  of  the  debtor  tvithout  the  special 
order  of  the  court,  until  after  judgment  in  the  action.  He  shall 
not  be  allowed  for  the  costs  of  a  suit  brought  by  him  against  am 
insolvent  from  whom  he  is  unable  to  collect  his  costs,  unless  the 
suit  was  brought  by  order  of  the  court  or  by  the  consent  of  alh 
persons  interested  in  the  funds  in  his  hands.  He  may,  by  leave 
of  the  court,  sell  such  desperate  debts,  and  all  other  dotxbtful 
claims  to  personal  property,  at  public  auction,  giving  at  least  ten 
days'  public  notice  of  the  time  and  place  of  such  sale,  (General 
Rules  of  Practice,  r.  77,  pt.) 

§  61.  Eemoval  of  receiver.  The  court  or  a  judge  shall  have 
power  to  remove  a  receiver  and  appoint  his  Buccet^flor  wherever 
such  a  course  is  in  the  interest  of  justice.  (Code  of  Civil  Pro- 
cedure, §§  715,  pt.,  2469,  pt.) 

§  62.  Appointment  of  receiver  in  discovery  pcooeedingt  in  aid  of 
execntion.  At  any  time  after  making  an  order  in  discovery  pro- 
ceedi^igs  in  aid  of  execuiion.  requiring  the  judgment  debtor,  or 
any  other  |)erson,  to  attend  and  be  examined,  or  issuing  [a  war- 
rant, as  prescribed  in  article  first  of  this  title,]  an  order  for  his 
arrest,  the  judge  to  whom  the  order  [or  warrant]  is  returnable 
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may  make  an  order,  appointing  a  receiver  of  the  property  of  the  §§  63~tf 
judgment  debtor.  The  judge  must  ascertain,  if  practicable,  by 
the  oath  of  the  judgment  debtor,  or  otherwise,  whether  £an]  a 
judgmeiii  creditor's  action,  [specified  in  article  first  of  title  fourth 
of  chapter  fifteenth  of  this  act,]  or  a  [sj)ecial  proceeding  insti- 
tuted as  prescribed  in  article  first  of  this  title,]  proceeding  in  aid 
of  execution  is  pending  against  the  judgment  debtor-  If  either  is 
pending,  and  a  receiver  has  not  l)een  appointed  therein,  notice  of 
the  application  for  the  appointment  of  a  receiver,  and  of  all  the 
subsequent  proceedings  respecting  the  receivershij),  must  be  given 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it     (Code  of  Civil  Procedure,  §  2464,  pt.,  2465.) 

§  63.  Extension  of  such  reccivciship.  Only  one  receiver  of  the 
property  of  a  judgment  debtor  shall  be  appointed.  Where  a  receiver 
thereof  has  already  been  appointed,  the  judge,  instead  of  making 
the  order  prescribed  in  the  last  section  [but  one,J  must  make  an 
order,  extending  the  receivership  to  the  [special]  proceeding  be- 
fore him.  Such  an  order  gives  to  the  judgment  creditor  the  same 
rights,  as  if  a  receiver  was  then  appointed  upon  his  application ; 
including  the  right  to  apply  to  the  court  to  control,  direct,  or 
remove  the  receiver,  or  to  subordinate  the  proceedings  in  or  by 
which  the  receiver  was  appointed,  to  those  taken  under  his  judg- 
ment.    (Code  of  Civil  Procedure,  §  2466.) 

§  64.  Title  of  such  rccciycr.  The  property  of  the  judgment 
d^tor  is  vested  in  a  receiver,  who  has  duly  qualified,  from  the  time 
of  filing  the  order  appointing  him,  or  extending  his  receivership, 
as  the  case  may  be;  subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be,  is 
filed  with  the  clerk  of  the  county  where  it  is  situated ; 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order  is 
filed,  resides  in  another  county  of  the  state,  his  personal  property 
is  vested  in  the  receiver,  only  from  the  time  when  a  coj)y  of  the 
order,  certified  by  the  clerk  in  whose  office  it  is  recorded,  is  filed 
with  the  clerk  of  the  county  where  he  resides.  (Code  of  Civil 
Procedure,  §  2468.) 

§  65.  Extension  of  such  receiver's  title.  Where  the  receiver's 
title  to  personal  property  has  become  vested,  [i^  prescribed  in  the 
last  section,  it  also  extends  back,  by  relation,  for  the  benefit  of  the 
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§  66  judgment  creditor  in  whose  behalf  the  [specialj  proceeding  was 

instituted,  as  follows : 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined,  or  [a  warrant,J  requiring  the  sheriff  to  arrest  him 
and  bring  him  before  the  judge,  has  been  served,  before  the  appoint- 
ment of  the  receiver,  or  the  extension  of  the  receivership,  the  re- 
ceiver's title  extends  back,  so  as  to  include  the  personal  property 
of  the  judgment  debtor,  at  the  time  of  the  service  of  the  order  [or 
warrant  J ; 

2.  Where  an  order  [or  warrantj  has  not  been  served,  as  speci- 
fied in  the  foregoing  subdivision,  but  an  order  has  been  made 
requiring  a  person  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's  title 
extends  to  the  personal  property,  belonging  to  the  judgment 
debtor,  which  was  in  the  hands,  or  under  the  control  of  the  person 
or  corporation,  thus  required  to  attend,  at  the  time  of  the  service 
of  the  order;  and  to  a  debt  then  due  to  him  from  that  person  or 
corporation ; 

3.  In  every  other  case,  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor,  the 
receiver's  title  extends  to  the  personal  property  of  the  judgment 
debtor,  at  the  time  when  the  notice  was  served,  either  personally, 
or  by  complying  with  the  requirements  of  an  order,  prescribing  a 
substitute  for  personal  service ; 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted ; 

5.  No  person  shall  be  appointed  a  receiver  in  this  state  who  is 
not  a  resident  thereof,  nor  shall  any  person  continue  to  act  as 
receiver  after  he  ceases  to  b3  a  resident  thereof.  [And  the  judg- 
ment creditor  may  apply  to  the  court  or  judge  that  appointed 
such  receiver,  within  thirty  days  after  said  receiver  ceases  to  be 
a  resident  of  this  state,  for  the  appointment  of  another  persion  in 
his  place,  upon  such  notice  to  the  person  interested  as  the  court 
or  judge  may  direct.  J 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration ;  or  the  pay- 
ment of  a  debt  in  good  faith,  and  without  notice.  (Code  of  Civil 
Procedure,  §  2469,  pt.) 

§  66.  Control  of  such  receiver.  A  receiver,  appointed  [as  pre- 
scribed in  this  article,J  hi  discovery  proceedings  in  aid  of  execu- 
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iion,  is  subject  to  the  direction  and  control  of  the  court  out  of  which  §  66 
the  execution  was  issued,  except  where  a  receiver  is  appointed 
by  the  city  court  of  the  city  of  New  York  or  by  a  county  court,  or 
a  justice  of  said  courts,  he  is  subject  to  the  direction  and  control 
of  the  said  court  or  justice.  Where  an  order  has  been  made, 
extending  a  receivership  to  a  [specialj  proceeding  founded  upon 
a  subsequent  judgment,  the  control  over,  and  direction  of,  the 
receiver,  with  respect  to  that  judgment,  remain  in  the  court  or 
justice  to  whose  control  and  direction  he  was  originally  subject. 
He  shall  keep  accounts  of  his  receivership  and  vouchers  for  all 
moneys  paid  out.  An  interested  party  may  appear  by  serving 
upon  the  receiver  and  filing  in  the  court  a  written  notice. 

The  receiver  may  file  his  account  and  thereupon  move  for  either 
an  intermediate  or  final  judicial  settlement  thereof.  Should  the 
receiver  fail  to  file  an  account  and  apply  for  the  above  relief  within 
a  reasonable  time,  an  interested  party  may  apply  for  an  order 
directed  to  the  receiver.  The  account  must  contain  a  full  and  true 
statement  as  to  all  property  and  the  disposition  thereof.  It  must 
be  verified  to  the  effect,  that  it  is  true  to  the  knowledge  of  the 
receiver,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters,  he  believes 
it  to  be  true,  that  the  sources  of  his  information  and  grounds  of  his 
belief  are  as  therein  set  forth,  and  he  knows  of  no  error  or  omission 
to  the  prejudice  of  the  judgment  debtor,  creditor,  surety,  or  other 
person  interested.  All  vouchers  must  be  numbered  and  classified 
and  a  summary  of  the  totals,  together  with  the  total  payment  made 
or  due  to  each  person,  shall  be  made  part  of  and  accompany  the 
account.  The  court  may  direct  the  receiver  to  attend  and  be 
examined  under  oath  as  to  the  account,  the  discharge  of  his  duties, 
or  any  other  matter  relating  to  the  administration  thereof.  He 
may  be  allowed  without  a  voucher,  any  proper  item  of  expendi- 
ture for  postage,  affidavits  or  acknowledgments,  or  other  item,  not 
exceeding  five  dollars,  for  which  a  voucher  is  not  customarily 
given  or  obtainable,  upon  specif ying  in  his  account  when,  to  whom 
and  for  what  the  payment  was  made ;  but  all  the  items  so  allowed 
shall  not  exceed  one  hundred  dollars.  An  interested  party  may 
contest  the  account  after  appearing  by  filing  written  objections 
thereto  and  serving  a  copy  thereof  upon  the  receiver  or  his  attorney 
either  before  or  after  service  upon  him  of  a  written  notice  of  the 
filing  of  said  account.  The  time  within  which  to  contest  the 
account  may  be  limited  bv  the  court.  The  contest  shall  be  confined 
to  the  items  or  matters  thus  objected  to.     A  settlement  of  the 
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§§  67y  68  aocount  may  be  ordered  sabjeet  to  said  objections.  The*oourt  may 
allow  or  disallow  any  item  of  the  aecount  and.  decree  either  an 
intermediate  or  final  settlement^  conolufiive  upoa  sil  partifiB, 
appearing  therein  or  who  have  been  served  with  notice  of  filing  of 
said  account     (Code  of  Civil  Procedure,  §  2471.) 

§  67.  Power  of  such  receiver  to  lease.  [And J  A  receiver, 
appointed  [pursuant  to  the  provisions  of  this  article,J  in  dis- 
covery proceedings  in  aid  of  an  execution  may,  on  leave  of  a  judge 
having  power  to  appoint  such  receiver,  lease  the  real  property 
that  shall  come  into  his  possession  for  such  time  as  shall  be  neces- 
sary to  realize  moneys  sufficient  to  satisfy  the  judgment,  with 
interest  thereon  and  costs  of  the  special  proceeding.  (Code  of 
Civil  Procedure,  §  2449,  pt.) 

Replevin 

Section  68.  Grounds  for  action  to  recover  (Aiattel. 

69.  Action  by  transferee. 

70.  Subsequent  action. 

71.  Bar  to  action. 

72.  Rei)levin  when  order  to  arrest  granted. 

73.  Action  without  replevy. 

74.  Defense  in  action  to  recover  chattel. 

75.  Damages. 

76.  Lien  of  judgment. 

77.  Action  on  undertaking  to  recover  chattel. 

78.  Action  on  undertaking  upon  abatement  of  action. 

79.  Defense  on  undertaking. 

§  68.  Grounds  for  action  to  recover  chattel.  An  action  to  recover 
a  chattel  camiot  b(?  maintained  in  [either]  any  of  the  following 
ctu?es : 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  state  or  of  the  United  States; 
unless  the  taking  was,  or  the  detention  is,  unlawful ;  [as  specified 
in  section  1695  of  this  act.  J 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  [a  war- 
ran  t]  an  order  of  attachment,  against  the  property  of  the  plainti:ff, 
or  of  any  jyerson  from  or  through  who7n  the  plaintiff  hati  derived 
title  .<iinc^.  the  seizure  thereof  unless  it  was  legally  exempt  from 
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such  seizure,  or  is  unlawfully  detaimed;  [as  specified  in  sectiom  §§  W-71 
1695  of  this  act] 

3.  Where  [isj  it  was  seized  by  virtue  of  an  execution,  or  [a 
warrant]  an  order  of  attachment,  against  the  property  of  a  person 
other  than  the  plaintiff,  and  at  the  time  of  the  commencement  of 
the  action  the  pldintifi  had  not  the  right  to  reduce  it  into  his 
poeseaaion.     (Code  of  Civil  Procedure,  §§  1690,  1695,  pt.) 

§  69.  Action  by  transferee.  An  action  to  recover  a  chattel,  the 
title  to  which  has  been  transferred  to  the  plaintiff,  since  the 
wrongful  taking,  or  during  the  wrongful  detention  thereof,  with 
or  without  the  damages  sustained  by  the  taking,  withholding,  or 
detention,  may  be  maintained  in  any  case,  where  except  for  the 
transfer,  such  an  action  might  be  maintained,  by  the  person  from 
or  through  whom  the  plaintiff  derives  title;  but  not  otherwise. 
(Code  of  Civil  Procedure,  §  1G92.) 

§  *10.  Subsequent  action.  Where  a  chattel  is  replevied,  in  an 
action  to  recover  the  same,  and  a  [final]  judgment  awarding 
the  possession  thereof  to  the  defendant,  is  rendered,  a  siibse- 
quent  action  to  recover  the  same  chattel  cannot  be  maintained 
by  the  plaintiff,  for  the  same  cause  of  action.  But  the  judgment 
does  not  affect  his  right  to  maintain  an  action  to  recover  damages, 
for  taking  or  detaining  the  same  or  any  other  chattel,  unless  it 
was  rendered  against  him  upon  the  merits.  If  [the]  an  action 
tmder  an  order  of  ffubstitution  of  parties  in  proceedings  to  recover 
a  chattel,  is  discontinurd,  or  the  complaint  dismissed,  a  new  action 
may  be  brought,  as  if  the  former  action  had  not  been  brought. 
(Code  of  Civil  Procedure,  §§  1691,  1426,  pt.) 

§  71.  Bar  to  action.  [2.  To  recover  damages  for  a  per- 
sonal injury;  an  injury  to  property,  including  the  wrongful 
taking,  detention  or  conversion  of  personal  property ;  breach  of  a 
promise  to  marry;  misconduct  or  n^ect  in  office,  or  in  a  pro- 
fessional employment;  fraud,  or  deceit;  or]  Where  in  an  action 
to  recover  a  chattel  [where]  it  is  alleged  in  the  complaint  that 
the  chattel  or  a  part  thereof  has  been  concealed,  removed  or  dis- 
posed of  so  that  it  cannot  be  found  or  taken  by  the  sheriff  and  with 
intent  that  it  shoiild  not  be  so  found  or  taken,  or  to  deprive  the 
plaintiff  of  the  benefit  thereof [ ;  or  to  recover  for  money  received ; 
or  to  recover  property -or  damages  for  the  conversion  or  misappli- 
cation of  property  where  it  is  allied  in  the  complaint  that  the 
money  was  received  or  the  property  was  embezzled  or  fraudulently 


634  Consolidated  Laws 

§§  72-76  misapplied  by  a  public  officer  or  by  an  attorney,  solicitor  or 
counsellor,  or  by  an  officer  or  agent  of  a  corporation  or  banking 
association  in  the  course  of  his  employment,  or  by  a  factor,  agent, 
broker,  or  other  person  in  a  fiduciary  capacity.  Where  such  allega- 
tion is  made,  the  plaintiff  cannot  recover  unless  he  proves  the 
same  on  the  trial  of  the  action ;  andj,  a  judgment  for  the  defendant 
is  not  a  bar  to  the  new  action  to  recover  the  money  or  chattel. 
(Code  of  Civil  Procedure,  §  549,  subd.  2,  pt) 

§  72.  Replevin  when  order  of  arrest  gpranted.  Where  an  order 
of  arrest  is  granted  [as  prescribed  in  title  first  of  chapter  seventh 
of  this  actji  the  plaintiff's  right  to  a  replevin  is  subject  to  the 
following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  be  made  of  a  chattel,  with  respect  to 
which  the  order  was  granted; 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- 
sedes the  order.     (Code  of  Civil  Procedure,  §  1714.) 

§  73.  Action  without  replevy.  The  plaintiff  may  proceed  in 
the  action,  and  recover  therein  the  chattel,  or  its  value,  although 
he  has  not  required  the  sheriff  to  replevy  it,  or  the  sheriff  has  not 
been  able  to  replevy  it.     (Code  of  Civil  Procedure,  §  1718.) 

§  74.  Defense  in  action  to  recover  chattel.  The  defendant  in  an 
action  to  recover  a  chattel^  may  by  answer  defend,  on  the  ground 
that  a  third  person  was  entitled  to  the  chattel,  without  connecting 
himself  with  the  latter's  title.    (Code  of  Civil  Procedure,  §  1723.) 

§  75.  Damages.  Where  the  plaintiff  recovers  a  chattel  which 
was  injured,  or  otherwise  depreciated  in  value,  while  it  was  in 
the  possession  or  imder  the  control  of  the  defendant,  under  such 
circumstances,  that  the  plaintiff  might  recover  damages  for  the 
injury"  or  depreciation,  in  an  action  brought  against  the  defendant 
therefor,  he  may  recover  the  same  damages,  in  [an  action  brought 
as  prescribed  in  this  article]  an.  action  to  recover  a  chattel,  (Code 
of  Civil  Procedure,  §  1722,  pt.) 

§  76.  Lien  of  judgment.  The  judgment  i7i  an  action  to  recover 
a  chattel  may  be  docketed,  and  the  docket  thereof  creates  a  lien, 
as  if  it  was  a  judgment  for  the  full  amount  of  the  money,  including 
costs,  which  it  awards,  either  absolutely  or  conditionally.  (Code 
of  Civil  Procedure,  §  1730,  pt.)  "^ 
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§  77.  Action  on  nndertaking  to  recover  chattel.  A  plaintiff,  who  §§  77--80 
has  recovered  a  [final J  judgment,  cannot  maintain  an  action 
against  the  sureties  in  an  undertaking,  given  in  behalf  of  the 
defendant  to  procure  a  return  of  the  chattel,  or  against  the  bail  of 
a  defendant,  who  has  been  arrested,  until  the  return,  wholly 
or  partly  unsatisfied  or  unexecuted,  of  an  execution  in  his  favor 
for  the  delivery  of  the  possession  of  the  chattel,  or  to  satisfy  a  sum 
of  money  out  of  the  the  property  of  the  defendant,  or  for  both 
purposes,  as  the  case  requires.  A  defendant,  who  has  recovered 
a  [finalj  judgment,  cannot  maintain  an  action  against  the  sureties 
in  the  plaintiff's  undertaking,  given  to  procure  a  replevin,  until 
after  a  like  return  of  a  similar  execution  against  the  plaintiff. 
(Code  of  Civil  Procedure,  §  1733.) 

§  78.  Action  on  undertaking  upon  abatement  of  action.  Where 
the  court,  after  the  death  of  either  party,  makes  an  order,  direct- 
ing the  abatement  of  [suchj  an  action  to  recover  a  chattel,  [as 
prescribed  in  section  761  of  of  this  act,J  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  purpose  of  pro- 
curing a  delivery  or  return  of  a  chattel,  as  if  [finalj  judgment, 
awarding  to  the  adverse  party  possession  thereof,  had  been  ren- 
dered in  the  first  action,  and  an  execution  thereupon  had  been 
returned  unexecuted  and  unsatisfied ;  except  that  damages  cannot 
be  recovered  therein  for  a  wrongful  taking,  withholding,  or 
detention.     (Code  of  Civil  Procedure,  §  1736,  pt.) 

§  79.  Defense  on  undertaking  to  recover  chattel.  It  is  not  a 
defense,  to  [suchJ  an  action^  against  mireties  in  an  undertaking  to 
recover  a  chattel  that  the  chattel  was  injured  or  destroyed,  after 
it  was  replevied,  unless  the  injury  or  destruction  was  effected  by 
the  act,  or  with  the  consent  of  the  plaintiff  in  the  action,  or 
occurred  after  the  chattel  was  taken  by  virtue  of  the  execution. 
(Code  of  Civil  Procedure,  §  1735.) 

Deposit  into  Court  and  other  Remedies 

Section  80.  Deposit  into  court  and  other  remedies. 

81.  Discharge  by  depositing  money  into  court. 

§  80.  Deposit  into  court  and  other  remedies.  Upon  the  ap plica" 
Hon  of  a  party  to  an  action  or  a  special  proceeding,  and  upon  such 
terms  as  to  notice  or  otherwise  as  may  be  just,  an  order  may  be 
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§§  81-83  made  for  the  detention,  deposit,  preservation,  or  inspection  of  any 
property,  beings  the  subject  of  the  action  or  proceeding,  or  a^  to 
which  any  question  may  arise  therein;  authorizing  any  person  to 
enter  upon  any  land  or  into  any  building  in  the  possession  of  of 
party  to  the  action  or  proceeding  to  make  a  survey  and  authorizing 
any  samples  to  be  taken,  or  any  observation  to  be  made  or  experi- 
ment to  be  tried,  which  may  be  necessary  or  expedient  for  the  pur- 
pose of  .obtaining  full  information  or  evidence  necessary  for  the 
trial.  (Supersedes  Code  of  Civil  Procedure,  §§  717,  165&,  1682, 
1.683.) 

§  81.  Discharge  by  depositing  money  into  court.  A  party 
bringing  money  into  court,  pursuant  to  the  direction  of  the  court, 
is  discharged  thereby  from  all  further  liability  to  the  extent  of 
the  money  so  paid  in.     (Code  of  Civil  Procedure,  §  743.) 

ARTICLE  4 

Sundry  Rights  and  Remedies 

Actions  Rel<ding  to  Bonds  and  Undertakings 

Section  82.  Action  on  undertaking  on  appeal  to  supreme  court. 

83.  Action  on  undertaking  on  appeal  to  court  of  appeals. 

84.  Action  on  penal  bond. 

85.  Action  on  undertaking  on  indemnity  given  upon  levy 

or  sale  of  personal  property. 

86.  Action  on  bond  or  undertaking  to  people  or  public 

officer. 

§  82.  Action  on  undertaking  on  appeal  to  supreme  court.  An 
action  shall  not  bo  maintained  upon  an  undertaking,  given  upon 
an  appeal[,  taken  as  prescribedj  to  the  appellate  division  or  to  the 
supreme  court  from  an  inferior  court,  [title  third,  fourth  or  fifth 
of  this  chapterj  until  ten  days  have  expired,  since  the  service 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
(Code  of  Civil  Procedure,  §  1309,  pt.) 

§  83.  Action   on   undertaking  on   appeal  to  court  of  appeals. 

Where  an  appeal  to  the  court  of  appeals  [from  the  judgment  or 
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orderj  is  perfected,  and  seeurity  is  given  thereupon,  to  stay  the  §§  84-85 
execution  of  the  judgment  or  order  appealed  from,  an  action  shall 
not  be  maintained  upon  the  undertaking,  given  upon  the  preceding 
appeal,  until  after  the  final  determination  of  the  appeal  to  the 
court  of  appeals.     (Code  of  Civil  Procedure,  §  1309,  pt.) 

§  84.  Action  on  penal  bond.  A  bond  in  a  penal  sum,  executed 
within  or  without  the  state,  and  containing  a  condition  to  the 
effect,  that  it  is  to  be  void,  upon  performance  of  any  act,  has  the 
same  effect,  for  the  purpose  of  maintaining  an  action  or  special 
proceeding,  or  two  or  more  successive  actions  or  special  proceed- 
ings thereupon,  as  if  it  contained  a  covenant  to  pay  the  sum, 
or  to  perform  the  act,  specified  in  the  condition  thereof.  But 
the  damages  to  be  recovered  for  a  breach,  or  successive  breaches, 
of  the  condition,  cannot,  in  the  aggregate,  exceed  the  penal  sum, 
except  where  the  condition  is  for  the  payment  of  money ;  in  which 
case,  they  cannot  exceed  the  penal  sum,  with  interest  thereupon, 
from  the  time  when  the  defendant  made  default  in  the  perform- 
ance of  the  condition.     (Code  of  Civil  Procedure,  §  1915.) 

§  85.  Action  on  nndertakiiLg  ot  indemaity  given  upon  levy  or  sale 
of  personal  property.  Where  an  action  is  brought  against  an  officer 
or  a  person  acting  by  his  commoMd  or  in  his  aid  [in  a  case  where] 
to  recover  a  chattel  levied  upon  or  damages  by  reason  of  a  levy 
or  sale  of  personal  property  by  virtue  of  an  execution  or  order  of 
oitachment  and  one  or  more  persons  are  ^[ititled  to  make  an  appli- 
cation for  an  order  of  substitution  or  where  one  or  more  persons 
are  liable  to  be  substituted  as  defendants,  [as  prescribed  in  section 
1421  of  this  act  J  the  officer  to  whom  the  instrument  or  instru- 
ments of  indemnity  was  given  cannot  maintain  an  action  there- 
upon against  a  person  entitled  to  make,  but  who  has  not  made, 
such  an  application,  or  who  is  liable  to  be,  but  has  not  been,  sub- 
stituted as  a  defendant,  unless  notice  of  the  commencement  of  the 
action  against  the  officer,  or  the  person  acting  by  his  command  or 
in  his  aid,  is  given  before  the  trial  thereof,  or  at  least  ten  days 
before  judgment  by  default  is  taken  therein,  either  to  [attorney 
or  several]  ihe  attorneys  whose  [name  is,  or  several]  names 
are[,]  subscribed  to  the  [execution  or  several]  executions[,]  or 
[warrants]  orders  of  attachment  [or  several  warrants  of  attach- 
ment], or  personally  to  the  judgment  [creditor  or]  creditors, 
or  the  [plaintiff  or  several]  plaintiffs  in  the  action  in  which  the 
[warrant]  order  of  attachment  was,  or  several  [warrants]  orders 
of  attachments  were[,]  issued,  or  to  one  of  the  persons  who  exe- 
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§§  86-89     cuted  the  instrument  or  instruments  of  indemnity.      (Code  of 
Civil  Procedure,  §  1427.) 

§  86.  Action  on  bond  or  nndertaking  to  people  or  public  officer. 
Where  a  bond  or  undertaking  has  been  given,  as  prescribed  by 
law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the  people 
or  to  a  public  officer,  for  the  benefit  of  a  party  or  other  person 
interested,  and  provision  is  not  specially  made  by  law  for  the  prose- 
cution thereof;  the  party  or  other  person  so  interested  may  main- 
tain an  action  in  his  own  name  for  a  breach  of  the  condition  of 
the  bond,  or  of  the  terms  of  the  undertaking;  upon  procuring  an 
order  granting  him  leave  so  to  do.  (Code  of  Civil  Procedure, 
§  814,  pt.) 

Actio7is  Belating  to  Contribution 

Section  87.  Action  to  compel  contribution  in  certain  case. 

88.  Action  for  contribution  when  part  owner  redeems. 

89.  Contribution  by  real  property. 

90.  Continuation  of  lien  for  enforcement  of  contribution. 

§  87.  Action  to  compel  contribution  in  certain  case.  Where 
the  real  property  of  two  or  more  persons  is  liable  to  satisfy 
a  judgment,  and  the  whole  of  the  judgment,  or  more  than  a  due 
proportion  thereof,  has  been  collected,  by  a  sale  of  the  real  prop- 
erty of  one  or  more  of  them,  by  virtue  of  an  execution  issued 
upon  the  judgment;  the  person  so  aggrieved,  or  his  executor  or 
administrator,  may  maintain  an  action,  to  compel  a  just  and  equal 
contribution  by  all  the  persons,  whose  real  property  ought  to  con- 
tribute. [,  as  prescribed  in  the  next  section  but  one. J  (Code  of 
Civil  Procedure,  §  1481.) 

§  88.  Action  for  contribution  when  part  owner  redeems.  Where 
the  heir,  devisee,  or  grantee,  of  a  judgment  debtor,  having  an 
absolute  title  to  a  distinct  parcel  of  real  property,  sold  by  virtue 
of  an  execution,  redeemsH,  as  prescribed  in  section  1458  of  this 
actj  the  property  sold,  or  any  part  or  parts  thereof  separately 
sold,  which  include  his  property ;  he  may,  in  like  manner,  main- 
tain an  action,  to  compel  a  just  and  equal  contribution  by  those 
who  own  the  residue  of  the  property  thus  redeemed.  (Code  of 
Civil  Procedure,  §  1482.) 

§  89.  Contribution  by  real  property.  Where  an  action  is 
brought  for  confrilmtion  £as  prescribed  in  the  last  two  sections, J 
the  real  property  is  liable  to  contribution  in  the  following  order: 
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1.  If  it  comprises  different  undivided  shares  or  distinct  parcels,  §  90 
which  have  been  conveyed  by  the  judgment  debtor,  they  are  liable 

in  succession,  commencing  with  the  portion  last  conveyed ; 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they  are 
liable  in  succession,  commencing  with  the  portion  sold  under  the 
last  and  youngest  judgment ; 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  itccording  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 
(Code  of  Civil  Procedure,  §  1483.) 

§  90.  Continuation  of  lien  for  enforcement  of  contribution.  For 
[that]  the  purpose  of  enforcing  contribution  in  behalf  of  a  per- 
son who  is  entitled  thereto  because  of  a  payment  by  him  of  more 
than  a  due  proportion  of  a  judgment,  the  lien  of  the  original 
judgment,  upon  [thatj  any  real  property,  subject  to  the  lien 
thereof,  when  preserved,  [as  prescribed  in  the  next  sectionj  con- 
tinues, for  the  term  prescribed  [in  sections  1251  and  1255  of  this 
act,J  by  law,  to  the  extent  of  the  sum,  which  ought  to  be  so  con- 
tributed, notwithstanding  the  payment  made  by  the  party  seeking 
contribution.     (Code  of  Civil  Procedure,  §  1484,  pt.) 

Issuance,  Effect  and  Discharge  of  Executions 

Section  91.  Preservation  of  lien. 

92.  Execution  of  course  within  five  years. 

93.  Execution  after  five  years. 

94.  Stay  as  affecting  issuance  of  execution. 

95.  Hours  for  enforcement  of  execution. 

96.  Execution  upon  judgment  by  confession. 

97.  Ofiicer  or  person  authorized  to  enforce  execution. 

98.  Discharging  levy  after  appeal. 

99.  Execution  against  person. 

IQO.  Execution  against  person  of  joint  debtors. 

101.  Execution  against  person  of  woman. 

102.  Execution  against  person  after  that  against  property. 

103.  New  execution  against  person  after  escape. 

104.  Arrest  under  execution  after  discharge. 
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§§  91-94     Section  105.  Judgment  creditor  may  by  notice  to  sheriff  discharge 

defendant. 
106.  No  execution  against  the  people. 

§  91.  Pregcrvatiott  af  lien.  The  lien  of  [thej  aii  original 
judgment  may  be  preeerved,  £as  prescribed  in  the  last  flection] 
by  filing,  in  the  clerk's  ofiice  of  the  comity  where  the  real  property 
is  situated,  within  twenty  days  after  the  payment,  for  which  con- 
tribution is  claimed,  an  affidavit,  in  behiilf  of  the  person  aggrieved, 
stating  the  sum  paid,  and  his  claim  to  use  the  jud^^ent  for  the 
reimbursement  thereof,  with  a  notice,  requiring  the  clerk  to  make 
the  entries  specified  in  [the  next  J  this  section;  but  the  lien  is  not 
preserved,  as  against  a  grantee  or  mortgagee  in  good  faith,  for  a 
valuable  consideration,  without  notice,  and  before  the  entries  are 
actually  made.  On  filing  the  affidavit  and  notice,  the  clerk  must 
make,  upon  the  docket  of  the  judgment,  an  entry,  stating  the  sum 
paid,  and  that  the  said  judgment  is  claimed  to  be  a  lien  to  that 
amount.  Where  it  is  desired  to  preserve  the  lien,  upon  property 
situated  in  two  or  more  counties,  a  similar  affidavit  and  notice  must 
be  filed  with,  and  a  similar  entry  made  by  the  clerk  of  each  countj'. 
(Code  of  Civil  Procedure,  §§  1485,  1486.) 

§  92.  Execution  of  eourse  withia  Ave  years.  Except  aa  other- 
wise specially  prescribed  by  law,  the  party  recovering  a  [final] 
judgment,  or  his  assignee,  may  have  execution  thereupon,  of 
course,  at  any  time  within  five  years  after  the  entry  of  the  judg- 
ment.    (Code  of  Civil  Procedure,  §  1375.) 

§  93.  Execution  after  five  yean.  After  the  lapse  of  five  years 
from  the  entry  of  a  [finalj  judgment,  execution  can  be  issued 
thereupon,  in  one  of  the  following  cases  only : 

1.  Where  an  execution  was  issued  thereupon,  within  five  years 
after  the  entrj^  of  the  judgment,  and  has  been  returned  wholly  or 
partly  unsatisfied  or  unexecuted ; 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue 
the  execution.    (Code  of  Civil  Procedure,  §  1377.) 

§  94.  Stay  as  affecting  iasnanoe  of  ezeontion.  The  time  during 
which  the  person,  entitled  to  enforce  a  judgment,  is  stayed  from 
enforcing  it,  by  the  provision  of  a  statute,  or  by  an  injunction  or 
other  order,  or  in  consequence  of  an  appeal  is  not  a  part  of  the  time, 
limited  by  [this  titlej  law,  for  issuing  an  execution  thereupon,  or 
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for  making  an  application  for  leave  to  issue  such  an  esoeution.  §|  95-^7 
(Code  of  Civil  Procedure,  §  13S2.)  

§  95.  B«iir»  for  cnforcememt  of  «xeciitio&  and  sak  «f  property. 
A  sale  of  real  or  peraoaal  property,  by  virtue  of  an  exeoutiofn,  or 
pursuant  to  the  directions  contained  in  a  jud-gment  or  order,  must 
be  made  at  public  auction,  between  the  hour  of  nine  o'clock  in  the 
morning  and  fiunset.  The  officer,  to  whom  [the  warrant^  «n 
execution  in  an  dciixm  for  the  summary  possesinon  of  real  property 
is  direcfted  and  delivered,  mufft  execute  it,  [according  to  the  com- 
mand thei^eof,]  between  the  hours  of  sunrise  and  sunset.  (Code 
of  Civil  Procedure,  §§  1384,  pt,  2252.) 

§  96.  Execution  upon  judgment  by  confession.  Where  the  debt, 
for  which  the  judgment  hy  confession  is  rendered,  is  not  all  due, 
execution  may  be  issued,  upon  the  judgment,  for  the  collection  of 
the  sum  which  has  become  due.  •  WTien  a  further  sum  becomes  due, 
an  execution  may,  in  like  manner,  be  issued  for  tibe  collection 
thereof,  and  successive  executions  may  be  issued,  as  further  sums 
become  due.    (Code  of  Civil  Procedure,  §  1277,  pt.) 

§  97.  Officer  or  person  authorized  to  enforce  execution.  An  exe- 
cution must  be  directed  to  the  sheriff,  unless  he  is  a  party  or 
interested;  in  which  case  it  must  be  dii*ected  £as  prescribed  in 
section  173  of  this  act.]  to  the  coroner.  But  the  court  may,  in  its 
discretion,  order  an  execution,  issued  upon  a  judgment  rendered 
against  a  sheriff,  either  alone  or  with  another,  to  be  directed  to  a 
person,  designated  in  the  order,  instead  of  to  the  coroners,  or  a 
particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  state, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  a  sum  of  money,  the  order  does  not  take  effect, 
until  the  person  so  designated  executes,  and  files  in  the  clerk's 
office,  a  bond  to  the  people,  with  at  least  two  sureties,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  in  a  penal  sum,  fixed  by  the 
order,  not  less  than  twice  the  sum  to  be  collected  by  virtue  of  the 
execution ;  conditioned  for  the  faithful  performance  of  his  duties 
under  the  exiecution.  A  certified  copy  of  the  order,  and,  where  it 
requires  a  bond  to  be  given,  the  clerk's  certificate  that  a  bond  has 
been  filed,  as  required  by  the  order,  must  be  attached  to  the  execu- 
tion. The  person  so  designateil  is  deemed  an  officer;  and,  with 
respect  to  that  execution,  he  is  subject  to  the  obligations  and  liabili- 

21 
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§§  98-100    ties,  and  has  the  power  and  authority  of  a  coroner,  and  is  entitled 
to  fees  accordingly.     (Code  of  Civil  Procedure,  §  1362.) 

§  98.  Discharging  levy  after  appeal.  Where  an  appeal,  taken 
from  a  [finalj  judgment,  to  the  court  of  appeals,  has  been  per- 
fected, and  the  security,  required  to  stay  the  execution  of  the  judg- 
ment, has  been  given ;  or  where  the  security,  given  upon  an  appeal, 
taken  from  a  [final J  judgment  of  the  supreme  court,  a  county 
court  or  the'city  court  of  the  city  of  New  York,  or  the  municipal 
court  of  the  city  of  New  York,  is  equal  to  that  required  to  perfect 
an  appeal  to  the  court  of  appeals,  and  to  stay  the  execution  of  the 
judgment;  the  court,  in  which  the  judgment  appealed  from  was 
rendered,  may,  in  its  discretion,  and  upon  such  terms  as  justice 
requires,  make  an  order,  upon  notice  to  the  respondent,  and  the 
sureties  in  the  undertaking,  discharging  a  levy  upon  personal 
property,  made  by  virtue  of  an  execution,  issued  upon  the  judg- 
ment appealed  from.  But  this  section  does  not  authorize  the 
discharge  of  a  levy,  made  by  virtue  of  [a  warrant]  an  order  of 
attachment.     (Code  of  Civil  Procedure,  §  1311.) 

§  99.  Execution  against  person.  Where  a  judgment  can  be 
enforced  by  execution,  £as  prescribed  in  section  1240  of  this  act,] 
an  execution  against  the  person  of  the  judgment  debtor,  may  be 
issued  thereupon,  subject  to  the  exception  specified  in  [the  nextj 
section  101  of  this  chapter  in  either  of  the  following  cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action ; 

2.  In  any  other  case,  where  an  order  of  arrest  has  been  granted 
and  executed  in  the  action,  and  if  it  was  executed  against  the 
judgment  debtor,  where  it  has  not  been  vacated.  (Code  of  Civil 
Procedure,  §  1487.) 

§  100.  Execution  against  person  of  joint  debtors.  An  execution 
against  the  person,  issued  upon  [suchj  a  judgment  for  a  sum  of 
money  recovered  against  two  or  more  defendants  jointly  iiidehted 
upon  contract  shall  not  be  enforced  against  the  person  of  a  defend- 
ant, whose  name  is  [so]  indorsed  thereupon  as  one  not  summoned 
in  the  action.  An  execution  against  property,  issued  upon  such  a 
judgment,  shall  not  be  levied  upon  the  sole  property  of  such  a 
defendant ;  but  it  may  be  collected  out  of  personal  property,  owned 
by  him,  jointly  with  the  other  defendants,  who  were  summoned,  or 
with  any  of  them ;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  of  any  of  them.    (Code  of  Civil  Procedure,  §  1935.) 
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§  101.  Execution  agaizLst  person  of  woman.    £ButJ  An  execu-§§  101-105 

tion  cannot  be  issued  against  the  person  of  a  woman,  unless  an ' 

order  of  arrest  has  been  granted  and  executed  in  the  action,  and, 
if  it  was  executed  against  the  judgment  debtor,  has  not  been 
vacated.    (Code  of  Civil  Procedure,  §  1488.) 

§  102.  Execution  against  person  after  that  against  property. 
Unless  the  judgment  debtor  is  actually  confined,  without  having 
been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an  execution 
against  his  person,  issued  in  another  action,  or  of  an  order  of  arrest 
or  a  surrender  by  his  bail,  in  the  same  action,  an  execution  against 
his  person  cannot  be  issued,  until  an  execution  against  his  property 
has  been  returned,  wholly  or  partly  unsatisfied.  If  he  is  a  resident 
of  the  state,  the  execution  against  his  property  must  have  been 
issued  to  the  county  where  he  resides.  (Code  of  Civil  Procedure, 
§  1489.) 

§  103.  New  execution  against  person  after  escape.  If  a  judg- 
ment debtor  escapes,  after  having  been  taken  by  virtue  of  an  execu- 
tion against  his  person,  he  may  be  retaken,  by  virtue  of  a  new 
execution  against  his  person ;  or  an  execution  against  his  property 
may  be  issued,  as  if  the  execution,  by  virtue  of  which  he  was  taken, 
had  been  returned,  without  his  having  been  taken.  (Code  of  Civil 
Procedure,  §§  127,  pt.,  1492.) 

§  104.  Arrest  under  execution  after  discharge.  A  defendant 
arrested  in  the  course  of  an  action  and  discharged  £as  prescribed 
in  this  section]  hy  order  for  misconduct  of  the  plaintiff  in  the 
prosecution  and  conduct  of  trial  or  subsequent  proceedings  in  the 
'action  in  which  the  arrest  took  place  shall  not  again  be  arrested 
upon  an  execution  issued  upon  the  judgment  in  the  action.  (Code 
of  Civil  Procedure,  §  572  pt.) 

§  105.  Judgment  creditor  may  by  notice  to  sheriff  discharge 
defendant.  At  any  time  after  a  judgment  debtor  has  remained  in 
custody,  by  virtue  of  an  execution  against  his  person,  for  the  space 
of  thirty  days,  the  judgment  creditor  may  sen^e  upon  the  sheriff  a 
written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the  sheriff 
must  discharge  the  judgment  debtor,  and  return  the  execution 
accordingly.  After  service  of  such  notice,  another  execution, 
against  the  person  of  the  judgment  debtor,  cannot  be  issued  upon 
the  judgment ;  but  after  his  discharge,  the  judgment  creditor  may 
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"§§  ia6-l08  otJherwifie  enforae  the  judgmeirt,  as  if  -ftie  execution,  from  which  he 
was  diflchai^ed,  had  been  xetumed,  without  his  having  been  tafken. 
(Oode  of  €ivil  Prooedure,  §  1494.) 

§  106.  Execution  against  people.  An  exeeution  flhall  not  be 
issued  against  the  people.     (Code  Civil  Procedure,  §  1985,  pt.) 

Actions  Belatmg  to  Judicial  Sales 

Section  107.  Action  to  recover  money  paid  for  real  property  at 

judicial  sale. 

§  107.  Action  to  recover  money  paid  Tor  real  property  at  judicial 
sale.  The  purchaser  of  real  property,  sold  by  virtue  of  an  execu- 
tion, his  heir,  devisee,  grantee,  or  asignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered  in  an 
action  to  recover  the  same,  may  recover  the  purchase  money,  with 
injlerest,  from  the  persou  for  whose  bene&t  tie  property  was  «old, 
wkene  the  judgment  was  rendeored,  or  the  eviction  occurred,  in  con- 
flcquence,  either : 

1.  Of  any  irregularity  in  the  proceedings  concerning  the  sate ;  er 

2.  Of  the  judgment,  npon  wbieh  the  exeeution  was  issued,  being 
vacated  or  reversed,  or  set  aside  for  irregularity,  or  error  in  fact. 

Where  [final J  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  [the  lastj  this  section, 
the  judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in  his 
favor,  valid  and  effectual  against  the  judgment  debtor  therein,  his 
executor,  administrator,  heir,  or  devisee,  for  the  purpose  of  collect- 
ing the  sum  paid  on  the  sale,  witti  interest.  (Code  of  Oivil  Pro- 
cedure, §§  1479,  1480,  pt.) 

Eight  to  Jury  Trial  and  Waiver  Thereof 

Section  108.  Jury  trial  of  right. 

109.  Jury-  trial  of  specific  facts  as  of  right. 

110.  Jury  trial  of  specific  facts  not  of  right. 

111.  Waiver  of  jury  trial. 

§  108.  Jiu7  trial  of  rif^t.  In  each  of  the  following  actions,  an 
issue  of  fact  mrust  be  tried  by  a  jury  unless  a  jury  trial  is  waiyed, 
or  a  reference  is  directed: 

1.  An  action  in  which  the  coanplaint  demands  judgment  for  a 
sum  of  money  only ; 
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2.  An  action  £of  ej/ectmentji  '<»  recover  real  property^  for§§  M^tll 
dower ;  for  waste ;  for  a  nuisance ;  or  to  recover  a  chattel ; 

3.  An  action  by  the  attorney-general  against  the  usurper  of  an 
office  or  franchise  or  for  forf ieituTe'; 

4.  An  action  by  the  attorney-general  to  vacate  or  annul  letters 
patent.     (Code  o/Civil  Procedure,  §§  968,  1950,  1958.) 

§  109.  Jury  trial  of  specific  facts  as  of  right.  Where  a  party  is 
entitled  by  the  constitntioiii^  or  by  express  pcovrsiim.  of  law,  to  a 
trial  by  jury,  of  dne  or  more  issues  of  fact,,  in  an  action  not  speci- 
fied in  the  preceding  section,  [nine  hundred  and  sixty-eight  of  thia 
act, J  he  may  apply,  upon  notice,  to  the  court  for  an  order,  direct- 
ing all  the  questions  arising  upon  those  issues,  to  be  distiinetly  and 
plainly  stated  for  trial  accordingly.  Upon  the  hearing  of  the 
ap^ieation,  the  court  must  cauae  the  issues,  to  the  trial  of  which 
by  a  jury  the  party  is  entitled,  to  be  distinctly  and  plainly  stated 
The  subsequent  proceedings  are  the  seane,.  as  where  questions  aris- 
ing upon  the  issues,  are  stated  for  trial  by  a  jury,  in.  a  case  where 
neither  party  can,  as  of  right,  require  such  a  trial ;  except  that  the- 
finding  of  the  jury  upon  such  questions  so  stated,  is  conclusive  in 
the  action  unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted. 
(Code  of  Civil  Procedure,  §  970. )  . 

§  110.  Jury  trial,  of  specific  facts  not  of  right.  In  an  action, 
where  a  party  is  not  entitled,  as  of  right,  to  a  trial  by  a  jury,  the 
court  may,  in  its  discretion,  upon  the  application  of  either  party, 
or  without  application,  direct  that  one  or  more  questions  of  fact, 
ari^ng  upon  the  issues,  be  tried  by  a  jury,  and  may  cause  those 
questions  to  be  distinctly  and  plainly  stated  for  trial  accordingly. 
(Code  of  Civil  Procedure,  §  9T1.) 

§  111.  Waiver  of  jury  triaL  A  party  may  waive  his  right  to 
the  trial  of  the  issue  of  fact,  by  a  ju»ry,  in  any  of  the  following 
modes: 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  thr  aittor- 
ney  for  the  party ; 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes ; 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if  the 
adverse  party  so  moves  it,  by  failing  to  claim  a  trial  l)y  a  jur}% 
l>efore  the  production  of  any  evidence  upon  the  trial.  (Code  of 
Civfl  Procedure,  §  1009.) 
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§§  112-114  Actions  Relating  to  Misappropriations 

Section  112.  Action  by  people  for  misappropriation. 

113.  Stay  in  action  by  people  for  misappropriation. 

114.  Action  in  foreign  court  by  people  for  misappropria- 

tion. 

115.  Bar  of  action  for  misappropriation  or  embezzlement. 

§  112.  Action  by  people  for  misappropriation.  Where  any  money, 
fimds,  credits,  or  other  propei-ty,  held  or  owned  by  the  state,  or 
held  or  owned,  officially  or  otherwise,  for  or  in  behalf  of  a  govern- 
mental or  other  public  interest,  by  a  domestic  municipal,  or  other 
public  corporation,  or  by  a  board,  officer,  custodian,  agency  or 
agent  of  the  state,  or  of  a  city,  countj^,  town,  village  or  other  divi- 
sion, subdivision,  department  or  portion  of  the  state,  has  hereto- 
fore been,  or  is  hereafter,  without  right  obtained,  received,  con- 
verted, or  disposed  of,  an  action  to  recover  the  same,  or  to  recover 
damages,  or  other  compensation,  for  so  obtaining,  receiving,  pay- 
ing, converting,  of  disposing  of  the  same,  or  both,  may  be  main- 
tained by  the  people  of  the  state,  in  any  court  of  the  state  having 
jurisdiction  thereof,  although  a  right  of  action,  for  the  same  cause, 
exists  by  law  in  some  other  public  authority,  and  whether  an 
action  therefor,  in  favor  of  the  latter,  is  or  is  not  pending,  when  the 
action  in  favor  of  the  people  is  commenced.  (Code  of  Civil 
Procedure,  §  1969.) 

§  113.  Stay  in  action  by  people  for  misappropriation.  Where 
such  an  action  is  commenced  by  the  people,  [for  a  cause  specified 
in  the  last  section,]  the  court  in  which  it  is  brought,  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  state,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such 
an  action ;  and  it  may,  by  the  same  order,  or  by  a  Piibsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people.  (Code  of  Civil  Procedure, 
§  1970.) 

§  114.  Action  in  foreign  court  by  people  for  misappropriation.  The 
people  of  the  state  may  commence  and  maintain,  in  their  own 
name,  or  otherwise,  as  is  allowable,  one  or  more  actions,  suits,  or 
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other  judicial  proceedings  in  any  court  or  before  any  tribunal  of  §§  115,  116 
the  United  States,  or  of  any  other  state,  or  of  any  territory  of  the  ~~  ' 
United  States,  or  of  any  foreign  country,  for  any  cause  specified  in 
the  PastJ  section  [but  onej  11/t  of  this  chapter.     (Code  of  Civil 
Procedure,  §  1971.) 

§  115.  Bar  of  action  for  misappropriation  or  embezzlement.  [2. 
To  recover  damages  for  a  personal  injury ;  an  injury  to  property, 
including  the  wrongful  taking,  detention  or  conversion  of  personal 
property ;  breach  of  a  promise  to  marry ;  misconduct  or  neglect  in 
office,  or  in  a  professional  employment;  fraud,  or  deceit;  or  to 
recover  a  chattel  where  it  is  alleged  in  the  complaint  that  the  chat- 
tel or  a  part  thereof  has  been  concealed,  removed  or  disposed  of  so 
that  it  cannot  be  found  or  taken  by  the  sheriff  and  with  intent 
that  it  should  not  be  so  found  or  taken,  or  to  deprive  the  plaintiff 
of  the  benefit  thereof;  or  J  Where  in  an  action  to  recover  for 
money  received,  or  to  recover  proj)erty  or  damages  for  the  conver- 
sion or  misapplication  of  property  [wherej  it  is  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  was  em- 
bezzled or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  counsellor,  or  by  an  officer  or  agent  of  a  cor- 
poration or  banking  association  in  the  course  of  his  employment,  or 
by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary  capacity, 
[Where  such  allegation  is  made,  the  plaintiff  cannot  recover  unless 
he  proves  the  same  on  the  trial  of  the  action ;  andj  a  judgment  for 
the  defendant  is  not  a  bar  to  [thej  a  new  action  to  recover  the 

money  or  chattel.     (Code  of  Civil  Procedure,  §  549,  subd.  2.) 

• 

Actions  for  Penalties  and  Forfeitures 

Section  116.  Action   by   person   aggrieved  for  penalty   or   for- 
feiture. 

117.  Action  by  infonner  for  penalty  or  forfeiture. 

118.  Fraud  in  recovery  for  penalty  or  forfeiture. 

119.  Damages  in  action  for  penalty  or  forfeiture. 

§  110.  Action  by  person  agg^eved  for  penalty  or  forfeiture. 
Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  a  person 
a^rieved  by  the  act  or  omission  of  another,  the  person  to  whom 
it  is  given,  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof ;  or  if  it  consists  of  the  forfeiture  of  a  chattel 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  value,  or 
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a  117-120 other  damages^  as  the  case  irequirea.     (Code  ol  Civil  Procedure, 
S  1893. ) 

§  117.  Aetion  by  informer  for  penalty  or  forfeiture.  Wliere  a 
penfaftj  or  forfeiture  is  givaa^  by  a  statute,  to  any  person  who 
sues  therefor,  an  action  to  recover  it  may  be  maintained,  by  any 
person,,  in  his  own  namef;3  but  the  action  cannot  be  com- 
promised  or  settled,  without  the  leave  of  the  court  or  a  Judge 
thereof,  in  which  it  is  brought.  (Code  of  Civil  Procedure,. 
§  1894.) 

§  118.  Fran!  m  recovery  for  penalty  oar  forfeiture.  In  an 
action  to  recover  a  penalty  or  forfeiture,  given  by  a  statute,, 
brought  by  any  person^  o&ei  tiian  the  persoa  aggrtefed  or  a 
public  offieer,  the  plaintiff  may  recoter,  notwithstanding  the 
reco>very  of  a  judgment,  for  or  against  tlite  defeoKlant,  m  an  action 
birocigbt  therefor  by  another  person,  if  he  establishes  that  the 
former  judgment  was  recovered  colliwively  and  fraudulently. 
(Code  of  Cirii  Procedure,  189d.) 

§  110.  Damages  in  action  for  penalty  or  forfeiture.  "Where  a 
statute  gives  a  pecuniar}-'  penalty  or  forfeiture,  not  exceeding  a 
specified  siun,  an  action  may  be  maintained  to  recover  the  sum 
specified ;  and  the  court,  jury,  or  referee,  by  which  or  by  whom 
the  issues  of  fact  are  tried,  or,  where  judgment  is  taken  by  default 
for  failure  to  appear  or  plead,  the  damages  are  ascertained,  may" 
award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof,  as 
it  or  he  deems  proportionate  to  the  offence.  (Code  of  Civil  Pro- 
cedure, §  1898.) 

Action  bt^  and  Against  the  People 
Section  120.  Aetion  by  or  against  people. 

§  120.  Aetion  by  or  agaiut  people.  [^Vnd]  The  proceedings 
in  an  action  hy  or  against  the  people  [therein]  are  the  same  as 
in  an  action  by  a  private  person,  except  as  otherwise  specially 
prescribed,  [in  this  title.J  Where  judgment  is  rendered,  or  [a 
finalj  an  order  is  made,  against  the  people,  in  a  civil  action 
barought,  or  special  jH^oceeding  instituted,  in  their  name,  by  a 
pablic  officer,  pursuant  to  a  provision  of  law,  it  nsiust  be  to  thje 
same  effect,  and  in  the  same  form^  as  against  a  private  individual^ 
who  brings  a  like  action^  or  institutes  a  like  special  proceeding, 
except  as  otherwise  specially  prescribed  by  law.  (Code  of  Civil 
Procedure,  §§  1984,  pt.,  1085,  pt.) 


lisKXDiAL  Sights  Law  64i9 

Aoti&ns  hy  and  A-gainst  P&or  Persons 
Section  121.  Leave  to  sue  and  defend  as  poor  person. 

§  121,  Leave  to  sue  amd  -defend  as  poor  person.  A  poor  person,  §§  121-123 
whether  an  adult  <xi  infant,  not  being  of  ability  to  sue,  who  aUeges 
tkat  he  has  a  cause  of  action  against  another  person,  nxaj  apply 
[by  petition]  to  the  court  in  which  the  action  is  pending,  or  in 
which  it  is  intended  to  be  brought,  for  leave  to  prosecute  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  actiouf.J;  and  a  defendant  in  an  action  involvii^ 
his  right,  title,  or  interest,  in  or  to  real  or  personal  property,  m£(y 
petition  the  court,  in  which  the  action  is  pending,  for  leave  to 
defend  the  action  as  a  poor  person,  and  to  have  an  attorney  and 
counsel  assigned  to  conduct  his  defense.  (Code  of  Civil  Pro- 
cedure, §§  458,  4^63.) 

Actions  by  Sureties 
Section  122.  Action  by  surety  for  costs  and  expenses. 

§  122.  Action  %y  WTCty  for  coits  and  expenses.  A  surety,  includ- 
ing a  drawer  or  indorser,  may  recover,  in  an  action  again^  his 
principalf] ;  and  an  executor,  administrator,  or  other  trustee,  may, 
where  the  trust  estate  is  insufficient  to  reimburse  him,  recover, 
in  an  action  against  the  beneficiary  whom  he  represents  ;J^  his 
reasonable  costs  and  other  expenses,  incurred  neceeparily  and  in 
good  faith,  in  the  prosecution  or  defence,  by  the  express  or 
implied  consent  of  the  principal  for  beneficiaryj,  of  an  action 
or  special  proceeding,  relating  to  the  demand  secured£,  or  to  the 
tmst  estate,  as  the  case  requiresj.  This  section  does  not  aflfect 
any  special  agreement  relating  to  those  costs  and  expenses.  (Code 
of  Civil  Procedure,  §  1916,  pt.) 

Discharge  of  Surety 
Section  123.  Discharge  of  surety. 

§  123.  DMuAarge  tf  surety.  The  surety  or  sureties  or  the  repre- 
sttitatives  of  any  surety  or  sureties  upon  the  lx>nd  heretofore  or 
hereafter  executed,  of  any  trustee,  committee,  guardian,  assignee* 
receiver,    executor,    adminiertrator   or   other   fiduciary,   diall   be 
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§  123  entitled  as  a  matter  of  right  to  be,  and  shall  be,  discharged  from 

liability  as  hereinafter  provided,  and  to  that  end  may  on  notice 
to  the  principal  named  in  such  bond  apply  to  the  court  that 
accepted  such  bond  or  to  the  court  of  which  the  judge  that  accepted 
such 'bond  was  a  member  or  to  any  judge  thereof,  praying  to  be 
relieved  from  liability  as  such  surety  or  sureties  for  the  act  or 
omission  of  such  principal  occurring  after  the  date  of  the  order 
relieving  such  surety  or  sureties  hereinafter  provided  for  and  that 
such  principal  be  required  to  account  and  give  new  sureties. 
Such  notice  of  such  application  may  be  served  on  said  principal 
personally  within  or  without  the  state,  or,  not  less  than  five  days 
prior  to  the  date  on  which  such  application  is  to  be  made,  unless 
it  satisfactorily  appears  to  the  court,  or  a  judge  thereof,  that  per- 
sonal notice  cannot  be  given  with  due  diligence  within  the  state, 
in  which  case  notice  may  be  given  in  such  manner  as  the  court 
or  a  judge  thereof  directs.  Pending  the  hearing  of  such  appli- 
cation the  court  or  judge  may  restrain  such  principal  from  act- 
ing except  to  preserve  the  trust  estate  until  further  order.  Upon 
the  hearing  of  such  application  if  the  principal  does  not  file  a 
new  bond  in  the  usual  form  to  the  satisfaction  of  the  court  or 
judge,  the  court  or  judge  must  make  an  order  requiring  the  prin- 
cipal, to  file  a  new  bond  within  such  reasonable  time  not  exceed- 
ing five  days  as  the  court  or  judge  in  such  order  fixes.  If  such 
new  bond  shall  be  filed  upon  such  hearing  or  within  the  time 
fixed  by  said  order,  the  court  or  judge  must  thereupon  make  a 
decree  or  order  requiring  the  principal  to  account  for  all  his  acts 
and  proceemngs  to  and  including  the  date  of  such  order  and  to 
file  such  account  within  a  time  fixed,  not  exceeding  twenty  days, 
and  releasing  the  surety  or  sureties  making  such  application  from 
liability  upon  the  bond  for  any  act  or  default  of  the  principal 
subsequent  to  the  date  of  such  decree  or  order.  If  the  principal 
fail  so  to  file  such  new  bond  within  the  time  sj^ecified,  a  decree  or 
order  must  be  made  revoking  the  appointment  of  such  principal  or 
removing  him  and  requiring  him  to  so  account  and  file  such  account 
within  twenty  days.  If  the  principal  fail  to  file  his  account  as  in 
this  section  provided,  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and  eflFect 
as  though  made  and  filed  by  such  principal,  and  upon  the  settle- 
ment thereof,  credit  shall  be  given  for  all  commissions,  costs,  dis- 
bursements, and  allowances  to  which  the  principal  would  be  entitled 
were  he  accounting,  and  allowance  shall  be  made  to  such  surety  or 
sureties  or  representative  for  the  expense  incurred  in  so  filing  such 
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account  and  procuring  the  settlement  thereof.  And  after  the  filing  §  124 
of  an  account  as  required,  or  permitted,  in  this  section,  the  court  or 
judge  must  upon  the  petition  of  the  principal  or  surety  or  sureties 
or  the  representatives  of  any  such  surety  or  sureties,  issue  an  order 
requiring  all  persons  interested  in  the  estate  or  trust  funds  to  at- 
tend a  settlement  of  such  account  at  a  time  and  place  therein  speci- 
fied and  upon  the  trust  fund  or  estate  being  found  or  made  good 
and  paid  over  or  properly  secured,  the  surety  or  sureties  shall  be 
discharged  from  any  and  all  further  liability  and  the  court  or 
judge  shall  settle,  determine  and  enforce  the  rights  and  liabilities 
of  all  parties  to  the  proceedings  in  like  manner  and  to  the  same 
extent  as  in  actions  for  an  accounting  in  the  supreme  court.  And 
upon  demand  made  in  writing  by  the  principal,  such  surety  or 
sureties,  or  representatives  thereof,  shall  return  any  compensation 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
(Code  of  Civil  Procedure,  §  812,  pt.) 

Action  to  Review  Determination  of  Inferior  Trihunal,  Body  or 

Officer 

Section  124.  Limitations  on  such  action. 

125.  Questions  reviewable  in  such  action. 

126.  Proceedings  before  body  or  officer  under  review. 

§  124.  Limitations  on  sncli  action.  Except  as  otherwise 
expressly  prescribed  by  [aj  statute,  [a  writ  of  certiorari  cannot 
be  issued,  in  either  of]  an  action  to  determine  a  matter  formerly 
revieuuble  by  writ  of  certiorari  cannot  he  had  in  the  following 
cases: 

1.  £To  reviewj  Where  a  determination,  [which J  does  not 
finally  determine  the  rights  of  the  parties,  with  respect  to  the 
matter  to  be  reviewed ; 

2.  Where  the  determination  can  be  adecjuately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer ; 

3.  Where  the  body  or  officer,  making  the  determination,  is 
expressly  authorized,  by  statute,  to  rehear  the  matter;  [upon  the 
relator's  application;]  unless  the  determination  to  be  reviewed 
was  made  upon  a  rehearing,  or  the  time  within  which  [the  relator 
can]  a  rehearing  [procure  a  rehearing]  can  he  had,  has  elapsed; 

j^.  [A  writ  of  certiorari  cannot  be  issued,  to  review  a]  ^yhere 
the  determination,   [made,  after  this  article  takes  effect,]   was 
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§§  12S,  136  made  in  a  civil  action  or  special  proeeeding,  by  a  court  of  record^ 
<w  a  judge  of  a  court  of  record ; 

&.  £Thifi  .article  is  aot  applicable  to  a  writ  of  certiorari,  brought 
to  review  aj  Where  ifie  detefmination  was  made  in  any  criminal 
matter,  except  a  criminal  <;onteinpit  of  court.  (Code  of  Civil  Pro- 
cedure, §§  2121,  2122,  2125,  214«.) 

§  125.  ftaestions  reviewable  in  auch  action.  The  questions, 
involving  the  merits,  to  be  determined  by  the  court  upon  the  hear- 
ing of  an  action  to  determine  a  matter  formerly  reviewable  by 
ceriioreH  are  the  following,  only : 

1.  Whether  the  body  &r  officer  had  jurisdiction  of  iihe  sulgect- 
matter  of  the  <l0terminatiou  under  review ; 

2.  Whether  the  authority,  conferred  upon  the  body  or  ofiSoer,  in 
relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  the  deter- 
mination ; 

*  3L  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  [relator J  plaintiff; 

4.  Whether  there  was  any  competent  proof  of  all  the  :&u*ts 
necessarj'  to  be  proved,  in  order  to  aurtiiorize  the  nuiking  of  the 
determination ; 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  preponderance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
by  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weigkt 
of  evidence.  (Code  of  Civil  Procedure,  §  2140.) 

§  126.  Proceedings  before  body  or  offlcer  under  review.  £The 
filing  of  the  enrollment  in  the  office  of  the  clerk  where  the  final 
ordea*  is  entered,  as  prescribed  in  the  last  section]  The  service 
of  a  duly  certified  copy  of  the  judgment  in  an  action  to  review 
the  determination  of  a  body  or  officer  is  a  sufficient  authority  for 
any  proceeding,  by  or  before  the  body  which,  or  the  officer  who 
made  the  determination  reviewed,  which  the  £final  order]  judg- 
ment of  the  court  directs  or  permits.  But  where  the  execution  of 
the  J[final  order]  judgment  is  stayed  by  an  appeal  to  the  court 
of  appeals,  the  proceedings  below  are  stayed  in  like  manner. 
(Code  of  Civil  Procedure,  §  2145.) 
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Actions  by  Trustees 

Section  127.  Action  by  trustee. 

128.  Action  by  trustee  for  costs  and  expenses. 

§  127.  Action  by  tXMtoe.    A  county  treafliirer,  or  other  officer,  §§  122-129 
or  a  guardian,  committee,  or  other  tnialee,  in  who«e  name  b  taken     '  " 

a  bond,  mortjgage,  odt  other  security,,  or  public  stock,  repiresentiiig 
moitey,  paid  into  court,  in  an  action^  or  to  ^€Dii  stodi  or  a 
security,  or  an  account^  deed,  voudier,.  receipt,  or  otheor  |isper» 
iqNreeenting  or  relating  to  auch  money,  i«  transf enred,.  delivered, 
made,  or  giveiu  pursuamt  to  law,  ia  viested  with  title  £or  the  por^ 
poses  of  the  trust,  and  may  bring  an  action  upon  or  in  relation  to 
the  same,  in  his  official  or  representative  character.  (Code  of 
Civil  Procedure,  §  749.) 

§  128.  ActMn  by  Inurtee  far  ooati  aad  espentes.  A  [surety, 
including  a  drawer  or  indorser,  may  reeover,  in  an  aetion  against 
Ma  prinjeipal ;.  and  an  executor,  adniiniatrator,  or  other}  trustee, 
may,  where  die  trust  astate  is  insuffieient  to  reimburse  him,  recover, 
in  an  action  against  the  benefieiary  whom  he  repr^sentsf  ;]^  his 
reaaonable  costs  and  other  erpenses,  ineurred  necessarily  and  in 
good  faith,  in  the  prosecution  or  defense,  fay  the  e9qires»  or  implied 
consent  of  the  [principal  or]  beneficiary,  of  an  aetion  or  special 
proceeding,  rdating  [to-  the  demand  secured,  or]  to  the  tmat 
estate£,  as  the  case  requires].  This  section  does  not  affect  any 
special  agreement  relating  to  those  coets  and  expenses*  (Code  of 
Civil  Procedure  §  1916,  pt.) 

Actions  Selaiing  to  Noiiees  of  Sale 
Section  129".  Action  for  taking  down  notice  of  sale, 

§  129.  Action  for  taking  down  notice  of  sale.  A  person  who, 
before  the  time  fixed  for  the  sale,  in  a  notice  of  the  sale  of  prop- 
erty, to  be  made  by  virtue  of  an  execution,  willfully  takes  down 
or  defaces  such  a  notice  put  up  by  the  sheriff,  or  by  his  authority, 
forfeits  fifty  dollars  to  the  judgment  creditor,  and  the  same  sum 
to  the  judgment  debtor ;  unless  the  notice  was  defaced  or  taken 
down,  with  the  consent  of  the  person  seeking  to  enforce  the  for- 
feiture or  the  execution  was  previously  satisfied.  (Code  of  Civil 
Procedure,  §  1385.) 
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Actions  Agdinst  Witnesses 

Section  130.  Action  against  defaulting  witness. 

131.  Disobedience  of  witness  to  subpoena. 

«„ -^^  1^1      §  1^^-  -^ctioii  a&*^i^8t  defaulting  witness.    A  person  who  is  duly 

1 subpoenaed,  as  prescribed  [in  the  last  section]  by  law,  must  obey 

the  subpoena ;  and  if  he  fails  so  to  do,  without  a  reasonable  excuse, 
he  is  liable,  in  addition  to  any  other  punishment  which  may  be 
lawfully  inflicted  therefor,  for  the  damages  sustained,  by  the  per- 
son aggrieved,  in  consequence  of  the  failure,  and  fifty  dollars  in 
addition  thereto  to  be  recovered  as  prescribed  in  the  following 
section.  [853  of  this  act.]  (Code  of  Civil  Procedure,  §  855,  pt.) 

§  131.  Disobedience  of  witness  to  subpoena.  A  person  [so J 
duly  subpoenaed,  who  fails,  without  reasonable  excuse,  to  obey 
the  subpoena,  or  a  person  who  fails  without  reasonable  excuse,  to 
obey  an  order,  duly  served  upon  him,  made  by  the  court,  or  a 
judge,  in  an  action,  before  or  after  [final]  judgment  therein, 
requiring  him  to  attend,  and  be  examined,  or  so  to  attend,  and 
bring  with  him  a  book  or  pai)er,  is  liable,  in  addition  to  punish- 
ment for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  action,  or  in 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading.  This  section  also  applies  [The  forgoing  pro- 
visions of  this  title,  relating  to  a  person  required,  by  an  order  of  a 
court,  to  attend,  apply,]  where  such  an  attendance  is  required  by 
the  terms  of  a  judgment[.];  but  does  [The  foregoing  sections'of 
this  title  do]  not  apply  to  a  subpoena  issued  by  a  justice  of  the 
peace;  or  to  a  witness  subpoenaed  to  attend  a  court  held  by  a 
justice  of  the  peace ;  or  to  a  case  where  special  provision  is  other- 
wise made  by  law,  for  compelling  the  attendance  of  a  witness. 
(Code  of  Civil  Procedure,  §  853,  859,  865.) 

ARTICLE  5 

MiSCELLAXEOUS  PROVISIONS 

Section  132.  Gross  sum  in  lieu  of  life  interest. 

133.  Levy  upcm  property  of  nonresident  or  foreign  corpo- 

ration. 

134.  Failure  to  give  notice  of  sale  under  execution. 
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Section  135.  Designation  for  service. 

136.  Effect  of  substituted  service. 

137.  Mode  of  swearing  witnesses. 

138.  Writs    of    prohibition,    certiorari    and    mandamus 

abolished. 

139.  Damages  in  mandamus  action. 

§  132.  Oro8»  sun  in  lieu  of  life  interest.  //  a  party  consents  §§  132-135 
to  accept  a  gross  sum  in  lieu  of  an  annual  interest  or  income 
jor  life  of  a  sunt  paid  into  court  for  his  benefit,  the  same  shall  he 
estimated  according  to  the  then  value  of  an  annuity  of  five  per  cent 
on  the  principal  sum,  during  his  probable  life,  according  to  the 
Carlisle  table  of  mortality,    (Greneral  Rules  of  Practice,  r.  70,  pt.) 

§  133.  Levy  upon  property  of  non-resident  or  foreign  corporation. 
Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  state,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  state,  or  by  publication,  pursuant  to  an  order  obtained  • 
for  that  purpose,  [as  prescribed  in  chapter  fifth  of  this  actj  the 
judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  [warrant  J  order  of  attachment, 
at  the  time  when  the  judgment  is  entered.  But  this  section  does 
not  declare  the  effect  of  such  a  judgment,  with  respect  to  the 
application  of  any  statute  of  limitation.  (Code  of  Civil  Pro- 
cedure, §  T07.) 

§  134.  Failure  to  give  notice  of  aale  under  execution.  An  omis- 
sion by  the  sheriff  to  give  notice  of  a  sale  of  real  or  personal  prop- 
erty by  virtue  of  an  execution  as  required  by  law,  or  the  taking 
down  or  defacing  of  a  notice,  when  put  up,  does  not  affect  the 
validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  purchaser 
in  good  faith,  without  notice  of  the  omission  or  offense.  (Code 
of  Civil  Procedure,  §  1386.) 

§  135.  Designation  for  gervicc.  A  resident  of  the  state,  of  full 
age,  may  execute  under  his  hand,  and  acknowledge,  in  the  manner 
required  by  law  to  entitle  a  deed  to  be  recorded,  a  written  desig- 
nation of  another  resident  of  the  state,  as  a  person  upon  whom  to 
serve  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  in  any  court  or  before 
any  ofSser,  during  the  absence  from  the  state  of  New  York  of  the 
person  making  the  designation ;  and  may  file  the  same,  with  the 
written  consent  of  the  persons  so  designated,  executed  and  acknowl- 
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§§  136,  137  edged  in  the  same  manner,  in  the  office  of  the  clerk  of  the 

" county,  where  the  person  making  the  designation  resides.     The 

designation  must  specify  the  occupation,  or  other  proper  addition^ 
and  the  ]reside!n48e  of  the  person  making  it,  and  also-  of  tiie  person 
designated;  and  it  remains  in  force  during  the  period  specified 
therein,  if  any ;  or,  if  no  period  is  speeifted  for  that  purpose,  for 
three  years  after  the  filing  thereof.  But  it  is  revoked  earlier^ 
by  the  death  or  l^al  incompetency  of  either  of  the  parties  thereto ; 
or  by  the  filing  of  a  revocation  thereof,  or  of  the  consent,  executed 
and  acknowledged  in  like  maiinier.  While  the  designation  of  w 
person  upon  whom  to  make  service  remains  in  force,  a  summona^ 
against  the  person  making  it,  in  any  court  or  before  any  officer^ 
may  be  served!  upon  the  person  so  designated,  in  like  manner  and 
wilJi  like  effect,  as  if  it  were  served  personally  upon  the  person 
making  the  designation,  notwithstanding  the  return  of  the  latter 
to  the  state  of  IS^ew  York.     (Code  of  Civil  Procedure,  §  430,  pt.) 

§  136.  Efect  of  subfltitnted  semce.  Where  the  summons  i» 
seinred,  pursuant  to  an  order  for  sub^ituted  service  £made  as 
pvescribed  in  this  article,]  in  any  other  manner  than  personally 
withouft  the  state  and  the  def^idant  so  served  does  not  appear,  he, 
or  his  representative,  on  application  and  sufficient  caus^  shown,  at 
any  time  before  [finalj  judgment,  must  be  allowed  to  defend  the 
action;  and,  except  in  an  action  for  divorce,  or  wherein  the  c  );i- 
trary  is  expressly  prescribed  by  law,  such  defendant,  or  his  repre- 
sentative, must,  in  like  manner,  upon  good  cause  shown,  and  upon 
just  terms,  be  allowed  to  defend,  after  [final]  judgment,  at  any 
time  within  one  year  after  personal  service  of  written  notice 
thereof;  or  if  such  a  notice  has  not  been  served,  within  seven  years 
after  the  filing  of  the  judgment  roll.  If  the  defense  is  successful, 
and  the  judgment,  or  any  part  thereof,  has  been  collected  or  other- 
wise enforced,  such  restitution  may  thereupon  bacompelled^  as  the 
court  directs;  but  the  title  to  property  sold  to  a  purchaser  in 
good  faith,  pursuant  to  a  direction  contained  in  the  judgment,  or 
by  virtue  of  an  execution  issued  upon  the  same,  shall  not  be 
affected  thereby.  So  much  of  this  set'tion  [445  of  this  act, J  as 
requires  the  court  to  allow  a  defendant  to  defend  an  action,  after 
[final J  judgment,  does  not  apply  to  an  action  for  partition. 
(Code  of  Civil  Procedure,  §§  445,'  1557,  pt.) 

I  137.  Modfi  of  fwctring  witness.  Except  a^  otherwise  spe<»ially 
prescribed  [in  this  article,]  when  an  oath  is  administered,  the 
witness  shall  lay  his  hand  on  the  gospels  and  express  assent  to  the 
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oath,  and  it  rfiall  be  according  to  the  present  practice  except  that  §§  138>  13^ 
the  witness  need  not  kiss  the  gospels. 

The  oath  must  be  administered  in  the  following  form,  ta  a  per- 
son who  sa  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted :  "  You  do  swear,  in  the  presence  of  the  ever-living  God*  '\ 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  his 
option. 

A  solemn  declaration  or  affirmation  in  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscientious 
scruples  against  taking  an  oath,  or  swearing  in  any  form :  "  You 
do  solemnly,  sincerely,  and  truly,  declare  and  affirm  ". 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hands  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his 
religion,  instead  of  as  prescribed  in  this  section.  [845  or  section 
846  of  this  act.]  (Code  of  Civil  Procedure,  §§  845,  846,  847, 
848,  849.) 

§  138.  Writs  of  prohibition,  certiorari  and  mandamus  abolished. 

The  writ  of  prohibition,  the  writ  of  certiorari  to  review  the 
determination  of  an  inferior  tribunal,  a  body  or  an  officer  and  the 

writ  of  mandaimis  are  aholished  and  the  relief  heretofore  author- 
ized by  these  writs  shall  be  obtained  by  action  commenced  by  a 
summons  to  appear.  The  proceedings  prescribed  in  special  cases 
shall  hereafter  conform  so  far  as  practicable  to  the  proceedings  in 
an  auction.  (Necessary  in  order  to  adjust  special  proceedings  by 
mandamus  to  the  new  practice.) 

§  139.  Damages  in  mandamus  action.  In  an  action  to  obtain  the 
relief  formerly  obtained  by  mandamus,  [Where  a  return  has  been 
made  to  an  alternative  writ  of  mandamus,  issued  upon  the  relation 
of  a  private  person,  the  court  upon  making  a  final  order  for  a  per- 
emptory mandamus,  must  also,J  except  where  [said  writj  the 
action  is  directed  [to]  against  a  state  officer  or  officers,  or  an  officer 
or  officers  of  a  municipal  or  private  corporation,  [if  the  relator  so 
elects,  award  to  the  relator,  against  the  defendant  who  made  the 
return,  the  same  damages,  if  any,  which  the  relator  might  recover, 
in  an  action  against  that  defendant,  for  a  false  return.  The  re- 
lator may  require  his  damages  where  entitled  thereto  as  aforesaid, 
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§140  to  be  assessed  upon  the  trial  of  an  issue  of  fact,  if  the  verdict, 

report,  or  decision  is  in  his  favor.  Such  an  assessment  of  damages 
bars  an  action  for  a  false  return. J  the  plaintiff  rtiay  recover  such 
damages  as  he  may  have  sustained,  (Code  of  Civil  Procedure, 
§  2088.) 

■ 

ARTICLE  6 

When  to  take  Effect 
Section  140.  Effect. 

§  140.  Effect.    This  act  shall  take  effect  July  first,  nineteen 
hundred  and  twenty. 
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(Provisions  from  the  Code  of  Civil  Procedure  including  the  legis- 
lation of  1918,  assigned  to  the  State  Boards  and  Commissions 
Law.) 

[659] 
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AX  ACT  to  flraeHd  the  stnte  •bocurds  smd  oaimnJi»kMas  law  in 

TOiation  to  tke  ooart  of  claims. 

The  People  of  ihe  BUde  &f  New  York,  represented  in  Senate  and 
Assembly,  di>  enact  as  follows: 

Section  1.  Chapter  fifty-six  of  the  laws  of  nineteen  hundred  and 
nine,  entitled  ^'An  Aet  in  xelatiom  to  state  1)oard£  and  commissions, 
constituting  chapter  fifty-four  of  the  consolidated  laws,"  is  hereby 
amended  by  adding  thereto  a  new  Article  to  be  Article  7,  t©  read 
as  follows : 

ARTICLE  7 
The  Court  of  Ckmns 

Section  64.  Ceurt  of  daims. 

65.  Jurisdiction. 

66.  Euks  and  procedure. 

67.  Officers. 

68.  Pwpetuating  testimony. 

69.  Seal  of  court. 

70.  Sessions  and  duty  of  sheriff  in  relation  thereto. 
7L  Disposition  of  adverse  and  conflicting  claims. 

72.  Judgment 

73.  Duty    of    Attorney-general    and    supei'intendent    of 

public  works. 

74.  Record  of  proceedings  and  report. 

75.  Expeoase  of  procuring  testimony  on  commission. 

76.  Annual  report  to  comptroller. 

77.  Costs  not  to  be  taxed. 

78.  Appeals. 

79.  Time  and  manner  of  taking  appeal. 
8^.  'Case  on  appeal. 

81.  Preference  on  appeals. 

82.  Salary  of  judges. 

83.  Salaries  of  officers  of  court  of  claims. 

.  84.  Interpleader,  consolidation  and  new  parties. 

[661] 
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Section  85.  Additional  judges. 

86.  Determination  of  appropriation  cases;  assignment  of 

judges. 

87.  Calendar  practice. 

§  64  §  64.  Conrt  of  Claims.    The  board  of  claims  is  hereby  abolished 

and  the  court  of  claims  re-established.  Such  court  shall  consist  of 
three  judges,  to  be  known  as  judges  of  the  court  of  claims,  who 
shall  be  appointed  by  the  governor,  by  and  with  the  advice  and 
consent  of  the  senate.  The  judges  first  appointed  shall  be 
appointed  for  terms  of  three,  six  and  nine  years,  respectively, 
from  the  first  day  of  January  of  the  calendar  year  in  which  such 
appointments  shall  be  made.  Thereafter  the  full  term  of  office 
of  each  judge  shall  be  nine  years.  Whenever  the  term  of  office  of 
a  judge  shall  expire,  or  his  office  becomes  vacant  from  any  cause, 
his  successor  shall  be  appointed  for  the  unexpired  term.  Not- 
withstanding the  provisions  of  section  five  of  the  public  officers 
law,  a  judge  of  the  court  of  claims  shall  hold  over  and  continue  to 
discharge  the  duties  of  his  office,  after  the  expiration  of  the  term 
for  which  he  shall  have  been  chosen,  until  his  successor  shall  be 
chosen  and  qualified,  but  after  the  expiration  of  such  term  the 
office  shall  be  deemed  vacant  for  the  purpose  of  choosing  his  suc- 
cessor. By  an  order  to  be  filed  in  the  office  of  the  secretary  of 
state,  the  governor  shall  designate  one  of  the  judges  as  presiding 
judge,  who  shall  act  as  such  during  his  term,  and  thereafter  upon 
the  appointment  of  his  successor,  the  governor  shall  designate  such 
successor  or  any  other  judge  of  the  court  as  presiding  judge,  who 
shall  act  as  such  during  his  term.  The  office  of  commissioner  of 
claims  is  hereby  abolished,  but  the  commissioners  now  in  office 
shall  continue  to  have  the  powers  and  duties  of  commissioners  of 
claims  until  the  appointment  and  qualification  of  judges  of  the 
court  of  claims,  except  that  after  this  section  as  amended  takes 
effect  and  until  the  appointment  and  qualification  of  judges  of 
the  court  of  claims  thev  shall  not  hear,  try  or  determine  anv  claim, 
or  entertain  a  motion  or  make  an  order  affecting  the  substantial 
rights  of  a  party.  During  the  period  of  three  months  after  the 
first  appointment  and  qualification  of  judges  hereunder,  such 
commissioners  shall  have  power  to  determine  and  dispose  of  ques- 
tions, claims  and  matters  which  shall  have  been  finally  submitted 
to  and  heard  bv  such  board  on  or  before  January  twentv-third, 
nineteen  hundred  and  fifteen,  in  the  same  manner  and  with  the 
same  effect  as  if  such  board  had  not  been  abolished.  Such  com- 
missioners  shall  for  their  services  rendered  during  such  period 
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of  three  months  receive  compensation  at  the  rate  of  five  hundred  §  65 

dollars  per  month.     A  judge  of  the  court  of  claims,  appointed 

under  the  provisions  of  this  section,  as  amended,  must  be  an 
attorney  and  counsellor-at-law  admitted  to  practice  in  the  courts 
of  this  state,  of  at  least  ten  years'  experience  in  practice.  A  judge 
shall  not  during  his  term  of  office  practice  the  profession  of  law, 
or  act  as  referee  in  any  action  or  proceeding  in  any  court  of  this 
state.  A  judge  shall  not  hold  any  other  office  or  public  trust  to 
which  any  salary  or  compensation  is  attached,  nor  serve  as  a  mem- 
ber of  any  political  committee.  Except  as  herein  otherwise  pro- 
vided, the  judges  appointed  under  this  section  shall  have  juris- 
diction to  hear  and  determine  all  matters  pending  in  the  court  of 
claims  at  the  time  they  shall  take  effect,  and  all  matters  pending 
in  the  board  of  claims  at  the  time  when  this  section,  as  amended 
takes  effect,  shall  be  heard  and  determined  by  the  court  of  claims. 
But  if  any  matter  or  claim  be  left  undisposed  of  by  the  commis- 
sioners of  claims,  the  court  of  claims  shall  have  jurisdiction 
thereon.  Whenever  in  this  act  or  in  any  other  statute,  heretofore 
enacted  or  enacted  at  the  legislative  session  of  the  year  nineteen 
himdred  and  fifteen,  reference  is  made  to  the  board  of  claims  or 
any  officer  thereof,  the  same  shaU  be  deemed  to  refer  to  and  mean 
the  court  of  claims  or  an  officer  thereof.  A  determination  of  the 
board  of  claims,  heretofore  rendered  shall  have  the  same  force  and 
effect  and  be  subjected  to  the  same  procedure  as  provided  in  this 
article  for  a  judgment.     (Code  of  Civil  Procedure,  §  263.) 

§  65.  Jurisdiction.  The  court  of  claims  possesses  all  of  the 
powers  and  jurisdiction  of  the  former  board  of  claims.  It  also  has 
jurisdiction  to  hear  and  determine  a  private  claim  against  the 
state,  including  a  claim  of  an  executor  or  administrator  of  a 
decedent  who  left  him  or  her  surviving  a  husband,  wife  or^next 
of  kin,  for  damages  for  a  wrongful  act,  neglect  or  default,  on  the 
part  of  the  state  by  which  the  decedent's  death  was  caused,  which 
shall  have  accrued  within  two  years  before  the  filing  of  such  claim 
and  the  state  hereby  consents,  in  all  such  claims,  to  have  its  lia- 
bilitv  determined.  It  may  also  hear  and  determine  any  claim  on 
the  part  of  the  state  against  the  claimant,  or  against  his  assignor 
at  the  time  of  the  assignment,  and  must  render  judgment  for 
such  sum  as  should  be  paid  by  or  to  the  state.  But  the  court  has 
no  jurisdiction  of  a  claim  submitted  by  law  to  any  other  tribimal 
or  offitjer  for  audit  or  determination  except  where  the  claim  is 
founded  upon  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  officer.  In  no  case 
shall  any  liability  be  implied  against  the  state,  and  no  award  shall 
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§  65  be  loa^fe  on  any  olaim  against  the  state  exe^t  upoa  fludsi  l^al 

levideuoe  as  would  establisk  liability  against  an  individual  or 
corparaitiLoa  in  a  court  of  law  or  -equity.    No  daim.  other  than  for 
the  appprojpriation  of  land  skall  be  maintaitbed  against  the  state 
unless  the  <$lainMi]it  shall  within  six  months  after  such  oiaim  .i^all 
have  .accrued,  file  in  the  office  of  the  clerk  of  the  [boairdj  ceiurt  of 
<slaims  and  with  the  attonifiyrgeneral  a  written  notice  of  intention 
to  £le  a  <claim  against  the  state,  stating  the  time  when,  and  the 
plaoe  where  such  claim  arose  and  in  detail  the  nature  of  the  same, 
which  notioe  shall  be  signed  and  verified  by  the  diainiant  before 
an  officer  authorized  to  administer  oaths.     The  attorney-general 
may  require  any  person  filing  wich  a  notice  of  claim  for  any  cause 
whatever  against  the  state  to  be  sworn  before  him  or  one  of  his 
deputies  designated  by  him  for  that  purpose  within  tSie  ootmty  of 
the  claimant's  residenoe,   relating  to  such  claim  and  when  so 
swora,  to  answer  orally  as  to  any  facts  relative  to  the  JBStness  of 
such   claim.      Whenever   any   claim   for   the   appropriation    of 
property  is  pending  or  has  been  determined  in  the  court  of  claims 
and  the  attorney-general  is  required  by  law  to  examine  the  title 
of  the  claimant  thereto,  prior  to  the  payment  of  an  award,  the 
attorney-general  may  require  such  claimant  to  be  sworn  before 
him  or  one  of  his  deputies  designated  by  him  for  that  purpose 
within  the  county  of  the  claimant's  residence,  or  if  the  claimant 
be  a  corporation  within  the  county  where  its  principal  place  of 
business  in  this  state  is  located,  or  if  the  claimant  be  a  nonresident 
within  the  county  where  the  property  is  situated,  relating  to 
such  title,  and  when  so  sworn,  to  answer  orally  as  to  any  facts 
relative  to  the  title  to  such  property.     The  attomey-gen«:al  may 
also  require  such  claimant  to  file  with  him  an  affidavit  stating  any 
material  facts  relating  to  such  title.    Wilful  false  swearing  before 
the  attorney-general  or  deputy  attorney-g^ieral    is    perjury  and 
punishable  as  such.     Provided  further,  that  nothing  herein  con- 
tained shall  be  eonstri^  to  allow  the  court  to.  hear  «ny  claim 
which  as  between  eitieens  of  the  state  would  be  barred  by  lapse  <rf 
time  or  of  any  claim  heretofore  accrued  and  of  which  the  said 
court  or  board  has  had  jurisdiction  and  which  was  barred  by  lapee 
of  time  at  the  date  when  this  section,  as  amended,  takes  effect. 
Provided  further,  that  the  court  shall  have  jurisdiction,  and  may 
hear  and  determine  all  claims  accrued  and  actually  filed  at  any 
time  prior  to  September  first,  nineteen  hundred  and  twelve,  and 
filed  within  two  years  from  the  time  they  accrued,  thouf^  no 
notice  of  intention  to  file  was  given,  as  required  by  this  section,  if 
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sttcb  daiins  when  filed  were  not  barred  by  lapse  adt  time  and  the  §§  M-47 
court  or  board  had  jurisdiction  and  authority  to  hear  and  deter- 
mine  the  same  exeept  for  the  lack  of  such  notiee;  and  sueh  juris- 
diction dball  attach  without  refiling-  or  previous  notice.     (Code  of 
Civa  Procedure,  §  264,  as  amended,  L.  1917,  ch.  669.  ) 

§  66.  Enles  and  proccdtrre.  The  court  may  establish  rules  for 
its  government,  and  the  r^ulation  of  practice  therein;  prescribe 
the  forms  and  method  of  procedure  before  it,  vacate  or'  modify 
judgments  and  grant  new  trials,  and  except  as  otherwise  provided 
in  said  rules  and  regulations,  or  the  [code  of  civil  procedurej  civil 
practice  act  and  civil  practice  rules,  the  practice  shall  be  the  same 
as  in  the  supreme  court.  Rules  of  the  board  of  claii^  or  former 
court  of  claims,  now  in  force,  shall  continue  to  be  the  rules  of  the 
court  of  claims  until  changed  by  such  court.  (Code  of  Civil  Pro- 
cedure, §  265.) 

§  67.  Perpetnatingr  testimony.  At  any  time  after  a  claim  shall 
have  been  filed  against  the  state,  testimony  in  relation  thereto  may 
be  perpetuated,  upon  the  application  of  the  attorney-general  or  of 
a  claimant  to  the  court  of  claims  or  a  judge  thereof,  in  accordance 
with  rules  and  regulations  which  the  ccnaxt  of  claims  is  hereby 
authorized  to  establish  for  the  purpose,  or,  in  the  abseoiee  thereof,, 
in  substantial  accordance  with  [chapter  nine,  title  three,  articles 
one  and  two  of  the  code  of  civil  procedurej  the  civil  pracHce  rules y 
provided,  however,  that  at  any  time  after  the  state  shall  have  law- 
fully appropriated  lands,  structures,  waters,  franchises  or  any 
other  property  whatsoever,  the  attorney-general  or  a  claimant  may 
apply  to  a  justice  of  the  supreme  court  for  the  perpetuation  of 
testimony  pursuant  to  [chapter  fourteen,  title  on«e,  article  ten  of 
the  code  of  civil  procedurej  the  civil  practice  rules  and  upon  such 
application  it  shall  not  be  necessary  to  show  that  the  property  for 
one  year  next  preceding  the  date  of  the  [petitionj  application  has 
been  in  the  possession  of  the  state,  or  in  the  possession  of  the  state 
and  those  from  whom  the  state  derives  title,  either  as  sole  owner  or 
as  joint  tenant  or  as  tenant  in  common.  The  court  of  claims  or  the 
judge  thereof  or  the  justice  of  the  supreme  court  to  which  or  to 
whom  any  such  application  is  made  may  direct  the  depositions  to 
be  taken  before  the  court  of  claims  or  before  one  or  more  judges 
thereof  or  before  an  official  referee  acting  pursuant  to  either  chap- 
ter two  hundred  and  twenty-nine  of  the.  laws  of  nineteen  hundred 
and  eleven  or  section  one  hundred  and  fifteen  of  the  judiciary  law. 
(Code  of  Civil  Procedure,  §  265,  added  L.  1918,  ch.  180.) 
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§§  68-70  §  68.  Officers.     The  court  of  claims  shall  appoint  and  may  at 

pleasure  remove,  a  clerk,  a  stenographer,  and  an  attendant,  who 
shall  also  act  as  messenger;  and  they  shall  perform  such  duties 
as  the  court  may  prescribe.  Before  entering  upon  the  duties  of 
his  office,  the  clerk  ghall  make  and  file  in  the  office  of  the  comp- 
troller, a  bond  for  the  faithful  performance  of  his  duties  in  an 
amomit  and  with  sufficient  sureties  to  be  approved  by  at  least  two 
of  the  judges,  \yhich  approval  shall  be  endorsed  on  said  bond.  The 
court  may  also  appoint  such  other  employes  as  may  be  needed. 
The  clerk  and  stenographer  appointed  by  the  board  of  claims  are 
continued  as  such  officers  and  employes  of  the  court  of  claims  until 
the  appointment  and  qualification  of  their  successors.  (Code  of 
Civil  Procedure,  §  2G6.) 

§  69.  Seal  of  court.  The  court  shall  adopt  and  procure  an 
official  seal,  with  suitable  device  and  inscription.  A  description 
of  such  seal,  with  an  impression  thereof,  shall  be  filed  in  the 
office  of  the  secretary  of  state.  The  expense  of  procuring  sueli 
seal  shall  be  paid  out  of  the  contingent  fimd  of  the  court.  (Code 
of  Civil  Procedure,  §  267.) 

§  70.  Sessions  and  duty  of  sheriff.  The  court  shall  hold  at  least 
eight  sessions  each  year,  and  unless  otherwise  ordered  by  the 
court  shall  be  held  as  follows:  On  the  fourth  Mondav  of  January 
at  the  city  of  Albany;  on  the  third  Monday  of  February  at  the 
citv  of  Svracuse;  on  the  fourth  Monday  of  March  at  the  citv  of 
Utica ;  on  the  fourth  Monday  of  April  at  the  city  of  Albany ;  on 
the  fourth  Mondav  of  Mav  at  the  citv  of  Rochester ;  on  the  third 
Monday  of  June  at  the  city  of  Buffalo ;  on  the  fourth  Monday  of 
September  at  the  city  of  Albany ;  on  the  fourth  Monday  of  Novem- 
ber at  the  city  of  Albany,  and  it  may  also  hold  adjourned  or 
special  sessions  at  such  other  times  and  places  in  the  state  as  it  may 
determine.  It  may  also  hold  a  session  and  take  testimony  where 
the  claimant  resides  or  where  the  claim  is  allied  to  have  arisen, 
or  in  the  vicinity,  and  may  view  any  premises  affected  by  the 
proceedings,  and  in  case  of  any  appropriation  of  land  by  the  state. 
the  value  of  which  shall  exceed  five  hundred  dollars,  it  shall  be 
the  duty  of  the  court,  or  the  judge  or  judges  hearing  the  claim, 
to  view  the  premises  affected  by  the  appropriation.  The  sheriff 
of  any  county,  except  Albany,  shall  furnish  for  the  use  of  the  court 
suitable  rooms  in  the  court  house  of  his  coimtv  for  anv  session 
ordered  to  be  held  thereat*  and  shall  if  required  attend  said  ses- 
sion.   His  fees  for  attendance  shall  be  paid  out  of  the  contingent 
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fund  of  the  court  at  the  same  rate  as  for  attending  a  term  of  the  §§  71-72 
supreme  court  in  that  county. 

A  session  of  court  may  be  conducted  and  testimony  and 
proof  taken  and  arguments  heard  thereat,  by  one  or  more  judges 
to  be  designated  by  the  presiding  judge ;  but  no  determination  or 
judgment  of  the  court  shall  be  rendered  except  upon  the  concur- 
rence of  at  least  two  of  the  judges  of  the  court.  Xot  more  than 
thi^ee  judges  shall  sit  in  any  case. 

Adjourned  or  special  sessions  of  the  board  of  claims  heretofore 
designated  to  be  hereafter  held,  shall  be  held  as  sessions  of  the 
court  of  claims  unless  such  court  shall  cancel  such  designations. 
(Code  of  Civil  Procedure,  §  268.) 

§  71.  Disposition  of  adverse  and  conflicting  claims*.  If  there  are 
adverse  and  conflicting  claims  to  the  lands,  structures,  waters, 
franchises  or  any  other  property  whatsoever  lawfully  appro- 
priated by  the  state  or  an  apparent  lien  or  incumbrance  on  the  pro- 
perty so  appropriated  or  on  any  interest  therein,  or  to  the  award 
therefor,  unless  the  holders  of  such  adverse  or  conflicting  claims 
or  the  owner  of  such  lien  or  incumbrance  shall  consent  that  their 
respective  interests  may  be  determined  by  the  court  of  claims,  or 
if  the  owners  of  any  property  so  appropriated  or  of  any  inter- 
ests therein  are  indeterminable  or  unknown,  the  court  shall  direct 
the  comptroller  to  deposit  the  amount  awarded  in  any  bank,  in 
which  moneys  belonging  to  the  fund  from  which  such  compensa- 
tion is  payable  may  be  deposited,  to  the  account  of  such  award, 
to  be  paid  and  distributed  to  the  persons  entitled  to  the  same  as 
ordered  by  the  supreme  court  on  application  of  any  person.  (Code 
of  Civil  Procedure,  §  268a  added,  L.  1917,  eh.  730.) 

§  72.  Judgment.  The  determination  of  the  court  upon  a  claim 
shall  be  by  a  judgment  to  be  entered  in  a  book  to  be  kept  by  the 
clerk  for  that  purpose,  and  signed  and  certified  by  him.  Within 
ten  days  after  the  entry  of  the  judgment,  the  clerk  shall  serve  a 
certified  copy  thereof  on  the  claimant  or  his  attorney  and  also 
upon  the  attorney  general.  If  the  claim  arises  in  a  case  where  the 
state  seeks  to  appropriate  or  has  appropriated  land  for  a  public 
use,  the  judgment  shall  contain  a  description  of  such  land.  A 
transcript  of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk's  office  of  any 
county;  and  upon  being  so  docketed  shall  become  and  be  a  lien 
upon  the  property  of  the  claimant  in  that  county,  to  the  same 
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§  33^  estaD.t  aaid  enforceable  by  execution  in  the  same  maimer,  as  a  judg^ 

ment  of  the  supreme  court.  A  final  judgment  against  the  claimant 
©n  any  claim  prosecuted  as  provided  in  this  article  shall  forever 
bar  any  further  claim  or  demand  against  the  state  arising  out  of 
the  matters  involved  in  the  controversy.  Interest  shall  be  allowed 
on  each  judgment  of  the  coxirt  of  claims  from  the  date  thereof 
until  the  twentieth  day  after  the  comptroller  is  outhoriaed  to  issue 
his  warrant  for  the  payment  thereof  or  until  payment,  if  payment 
be  made  sooner.  But  no  such  judgment  shall  be  paid  until  there 
shall  be  filed  with  the  comptroller  a  copy  thereof  duly  certified  by 
the  clerk  of  the  court  of  claims  together  with  a  certificate  of  the 
attorney  general  that  no  appeal  from  su^  judgment  has  been  or 
will  be  taken  by  the  state,  and  a  release  and  waiver  by  the  attor- 
ney for  the  claimant  of  any  lien  for  services  upon  said  claimant's 
cause  of  action,  claim,  award,  yprdict,  report,  decision  or  judg- 
ment in  favor  of  said  claimant,  which  said  attorney  may  have 
thereon  under  and  by  virtue  of  section  475  of  the  judiciary  law  ; 
and  where  damages  are  awarded  for  the  permanent  appropria- 
tion of  land  for  a  public  use,  there  shall  also  be  filed  with  the  comp- 
troller a  satisfactory  abstract  of  title  and  certificate  of  search  as  to 
incumbrances,  showing  the  person  demanding  such  damages  to  he 
legally  entitled  thereto.  The  provisions  of  this  section  as  to  limita- 
tion of  interest  shall  not  apply,  however,  to  judgm^ents  paid  from 
the  various  trust  funds  or  sinking  funds  of  the  state,  which  funds 
shall  be  entitled  to  interest  until  the  tw^itieth  day  after  an  ap{»*o- 
priation  is  available  for  the  reimbursemait  thereof  or  until  pay- 
ment,  if  payment  be  sooner  made.  (Code  of  Civil  Procedure, 
§  269.) 

§  73«  Duty  of  attorney  general  and  soiperintta^ieBi  of  puUic 
works.  The  attorney  g^aeral'  shall  represent  the  state  in  all  pro- 
ceedings relating  to  clain]bs.  In  all  cases  of  eanal  claims  a  oopy 
of  each  such  claim  and  of  notice  of  elaim  which  is  or  may  here- 
after be  required  to  be  filed  with  the  court  of  claims  shall  be  fi}ed 
with  the  superintendent  of  public  works  who  on  request  from  the 
attorney  general,  shall  furnish  sueh  assistance  as  he  may  require 
in  subpoenaing  witnesses  and  preparing  the  cases  for  triaL  The 
attorney  general  may  designate  a  clerk  in  his  office  to  assist  in. 
the  preparation  of  cases  for  trial  amd  to  attend  a  term  of  the 
court.  And  no  claim  brought  against  the  state  on  account  of  the 
canal  shall  be  settled  or  compromised  for  any  amount  without 
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the  -written  con«eiit  thereto  by  the  superintendent  of  public  works   §§  74-78 
or  his  duly  authorized  representative.     (Code  of  Civil  Ppoeedure, 

I  270.) 

§  74.  Record  of  proceedings  and  report.  The  court  shall  keep  a 
leoord  of  its  prooeedings,  and  at  the  eonnnfincemeiit  of  each  session 
of  the  le^sliiture,  and  at  such  other  times  during  the  session  as  it 
may  deem  proper,  or  as  the  senate  or  assembly  may  request,  r^>ort 
to  the  legislature  the  claims  upcm  which  it  has  finally  acted, 
with  a  statement  of  the  judgment  rendered  in  each  case.  (Code 
of  Civil  Procedure,  §  271.) 

§  75.  EipcMe  «f  procmiBg  testiiBony  on  oonuaissUiL  When  tes- 
timony is  taken  on  commission,  at  the  instance  of  the  claimant, 
the  expense  thereof  including  the  fees  of  the  commissJtoiier,  shall 
be  paid  by  the  claimant ;  and  when  taken  at  the  instance  of  the 
state,  such  fees  and  all  expense  incurred  by  the  attorney  general 
shall  be  paid  out  of  the  contingent  fund  of  the  court.  (Code  of 
Civil  Procedure,  §  272.) 

§  76.  Annual  report  to-comptroUcr.  On  the  first  day  of  January 
in  each  year,  the  clerk  shall  report  to  the  comptroller,  under  oath, 
a  detailed  statement  of  his  disbursements  made  under  the  direc- 
tion of  the  court  from  its  contingent  fund  during  the  preceding 
year.    (Code  of  Civil  Procedure,  §  273.) 

§  77.  Coite  not  to  be  taxed.  Costs,  witnesses'  fees  and  disburse- 
ments shall  not  be  taxed,  nor  shall  counsel  or  attorney  fees  be 
allowed  by  the  court  to  any  pai*ty.  The  said  court  of  claims, 
whenever  the  appraised  value  of  the  premises  appropriated  shall 
be  less  than  $200,  shall  in  their  award  make  a  reasonable  allow- 
ance for  the  expense  of  procuring  the  abstract  of  title  and  certifi- 
cate of  search  as  to  incumbrances,  which  the  statutes  require 
shall  be  furnished  the  comptroller  before  payment  of  any  damages 
which  may  be  awarded  for  the  permanent  appropriation  of  lund 
or  water.  (Code  of  Civil  Procedure,  §  274.) 

I  78.  Appeals.  Either  party  may  appeal  from  an  order  or 
judgment  of  the  court  of  claims  to  the  appellate  division  of  the 
supreme  court  of  the  third  department  The  appeal  from  a  judg- 
ment iBLay  be  taken  upon  questions  of  law  or  of  fact,  or  botii,  oor 
for  an  alleged  exoess  or  insufficiency  of  the  judgment  Upon  such 
appeal,  the  court  may  affirm,  re\ier8e,  or  modify  the  jud^ent,  or 
dismiss  the  appeal,  or  grant  a  new  trial.     The  provisions  of  [this 
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§§  79-82       code]  the  civil  practice  act  and  rules  relation  to  appeals  in  the 

supreme  court  apply,  so  far  as  practicable,  to  appeals  from  orders 
or  judgments  of  the  court  of  claims,  except  as  modified  in  this 
article.     (Code  of  Civil  Procedure,  §  275). 

§  79.  Time  and  manner  of  taking  appeal.  An  appeal  must  be 
taken  within  thirty  days  after  the  entry  and  service  of  the  order, 
or  the  service  by  the  clerk  of  a  certified  copy  of  the  judgment, 
by  serving  upon  the  claimant  or  his  attorney,  or  upon  the  attorney 
general,  and.  upon  the  clerk,  in  like  manner  as  in  the  supreme 
court,  a  written  notice  to  the  effect  that  the  appellant  appeals  from 
the  order  or  from  the  judgment,  or  from  a  specified  part  thereof, 
and  briefly  stating  the  grounds  of  the  appeal.  (Code  of  Civil 
Procedure,  §  276.) 

§  80.  Case  on  appeal.  With  the  notice  of  appeal  from  a  judg- 
ment, the  appellant  shall  serve  upon  the  adverse  party  a  case  con- 
taining so  much  of  the  evidence  as  the  appellant  may  deem  neces- 
sary to  present  the  questions  raised  by  the  appeal.  Within  ten 
days  after  the  service  of  the  case,  the  respondent  may  propose  and 
serve  amendments  thereto,  and  the  case  may  be  settled  upon  five 
days'  notice  by  any  judge  of  the  court.  If otice  of  the  settlement 
may  be  served  by  either  party,  within  ten  days  after  service  of  th^ 
proposed  amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments.  (Code  of  Civil  Pro- 
cedure, §  277.) 

§  81.  Preference  on  appeal.  An  appeal  taken  after  the  calendar 
for  a  term  of  the  appellate  court  is  prepared  may  be  placed  thereon 
upon  the  application  of  the  attorney  general  at  any  time  during 
the  then  current  term,  and  brought  on  for  hearing  as  a  preferred 
cause  upon  a  notice  of  fourteen  days.  (Code  of  Civil  Procedure, 
§  278.) 

§  82.  Salary  of  judges.  Each  judge  of  the  court  of  claims  shall 
receive  an  annual  compensation  of  eight  thousand  dollars,  payable 
monthly,  and  all  actual  and  n^easary  traveling  and  other  expenses 
and  disbursements  incurred  or  made  by  them  in  the  discharge  of 
their  official  duties  elsewhere  than  in  Albany,  payable  monthly, 
by  the  state  treasurer  on  the  audit  and  warrant  of  the  comptroller. 
(Code  of  Civil  Procedure,  §  279.) 
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§  83.  Salaries  of  oificere  of  court  of  claims.    Each  officer  of  the   §§  83-85 
court  of  claims  shall  receive  an  annual  salary,  payable  monthly, 
and  other  compensation  as  follows : 

1.  The  clerk,  three  thousand  six  hundred  dollars. 

2.  The  court  stenographers,  who  shall  also  be  deputy  clerks, 
three  thousand  dollars  and  five  cents  a  folio  for  copies  of  minutes 
and  testimony  furnished  at  the  request  of  the  claimant. 

3.  The  stenographer  to  the  judges,  who  shall  also  act  as  relief 
court  stenographer,  three  thousand  dollars. 

4.  The  clerk  and  court  stenographers  and  the  stenographer  to 
the  judges  and  telief  court  stenographer  shall  be  paid  their  actual 
expenses  while  in  the  discharge  of  their  respective  duties,  else- 
where than  in  the  city  of  Albany,  to  be  audited  by  the  court  and 
paid  from  the  contingent  fund.  No  charge  shall  be  made  against 
the  state  by  the  clerk  or  the  stenographers  for  copies  of  minutes, 
testimony  or  papers,  furnished  to  the  attorney  general  or  to  the 
court  or  filed  in  the  office  of  the  clerk.  (Code  of  Civil  Procedure, 
§  280,  as  amended  L.  1917,  ch.  459.) 

§  84.  Interpleader,  consolidation  and  new  parties.  Jurisdiction 
and  powers  are  also  conferred  upon  the  court  of  claims  in  its 
discretion,  to  order  other  parties,  known  or  unknown,  to  be 
brought  in  and  made  parties  to  any  action  or  proceeding  pending 
in  said  court  or  substituted  whenever  it  appears  or  is  made  to 
appear  to  the  court,  necessary  to  a  complete  determination  of  the 
controversy,  or  the  determination  of  a  liability;  to  consolidate 
claims  or  actions,  to  order  interpleader,  in  the  same  manner  and 
to  like  extent  and  with  like  effect  in  matters  over  which  said  court 
of  claims  have  or  shall  have  jurisdiction,  as  is  conferred  upon  other 
courts  by  [sections  452,  756,  817,  820  and  2518  of  this  code] 
the  civil  practice  act  and  niles.  Said  parties  may  be  brought  in  by 
order  instead  of  by  citation  or  summons,  which  order  may  be 
served  personally  or  by  publication  in  like  manner  as  is  provided 
for  the  service  of  a 'citation  in  surrogate's  court;  and  in  the  cases 
provided  in  this  section  the  said  court  may  render  judgment  for  or 
against  any  of  the  parties  in  said  action  or  proceeding  as  may  be 
just  and  equitable.     (Code  of  Civil  Procedure,  §  281.) 

§  85.  Additional  judges.  The  number  of  judges  to  constitute  the 
court  of  claims  may  be  increased  to  not  more  than  five  as  pro- 
vided by  this  section.  An  additional  judge  of  the  court  of  claims 
heretofore  appointed  pursuant  to  this  section  is  continued  in  office 
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§M  tmtfl  February  first,  nineteen  hundred  and  eighteen.     If  the 

presiding  judge  of  such  court  ehall  prior  to  February  first,  nineteen 
hundred  and  eighteen,  or  at  any  time  thereafter  certify  to  the 
governor  in  writing  that  the  accumulation  of  business  in  the  court 
of  claims  reqpiires  for  the  disposal  thereof  an  additional  judge  or 
judges,  specifying  the  number,  not  more  than  two,  and  the  term 
for  which  such  additional  judge  or  judges  should  be  appointed, 
not  exceeding  three  years,  the  governor  may  appoint,  by  and  with 
the  advice  and  consent  of  the  senate,  such  additional  judge  or 
judges,  for  such  term,  eadi  of  whom  shall  be  an  attorney  and 
counselor-at-iaw,  admitted  to  practice  in  the  courts  of  this  state  of 
at  least  ten  years'  experience  in  practice.  If  a  vacancy  shall  occur 
otherwise  than  by  expiration  of  term  in  the  office  of  any  additional 
judge,  his  suooessor  shall  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate,  for  the  unexpired  term 
of  his  predecessor  in  office.  An  additional  judge  appointed  pur- 
suant to  this  section  shall,  during  his  term  of  office,  receive  the 
same  compensation  and  be  allowed  his  expenses,  payable  at  tbe 
same  time  and  in  the  same  manner  as  a  judge  of  the  court  of 
claims.  Except  as  herein  provided  the  provisions  of  section  two 
hundred  and  sixty-three  relating  to  judges  of  the  court  of  claims 
shall  apply  to  any  such  additional  judge.  (Code  of  Civil  Pro- 
cedure, §  282  as  amended,  L.  1917,  ch,  255.) 

§  86.  Determination  of  appropriation  cases;  assignment  of  judges. 
At  least  two  of  the  judges  of  the  court  of  claims  shall  be  desig- 
nated by  the  presiding  judge  thereof  to  devote  their  entire  time, 
or  so  much  thereof  as  shall  be  necessary,  to  the  hearing  and 
determination  of  claims  filed  against  the  state  arising  out  of  the 
appropriation  of  lands,  structures,  waters,  franchises  or  other 
property  in  connection  with  the  improvement  of  the  Erie,  Cham- 
plain  and  Oswego  canals  as  provided  by  chapter  one  hundred  and 
forty-seven  of  the  laws  of  nineteen  hundred,  and  three,  and  acts 
amendatory  thereof  and  supplemental  thereto,  the  Cayuga  and 
Sonaca  canals  as  provided  by  chapter  three  hundred  and  ninety- 
one  of  the  Laws  of  nineteen  hundi'ed  and  nine,  and  acts  amenda- 
tory thereof  and  supplemental  thereto,  and  for  the  purpose  of 
furnishing  proper  terminals  and  facilities  for  barge  canal  traffic 
as  provided  for  by  chapter  seven  hundred  and  forty-six  of  the  laws 
of  nineteen  hundred  and  eleven,  and  acts  amendatory  thereof  and 
supplemental   thereto.      Such    designations    of   judges   may    be 
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changed  in  the  discretion  of  the  presiding^  judge,  provided  at  least  ^  ^7 
two  of  sufih  judges  be  at  all  tizneB  aaeagned  to  the  hearing  and 
<letenxiination  of  such  daima  Nothing  in  this  section  ocmtained, 
however,  shall  be  consftrued  to  limit  the  power  of  the  judges  so 
designated,  or  eid&er  of  them,  from  hearing  and  determining 
claims  other  than  sudb  appropriation  cases  whenever  and  to  the 
extent  that  it  appears  to  the  satisfaction  of  sueh  judges,  or  either 
of  them,  that  such  appro{Hriatioii  eases  do  not  require  their  atten- 
tion or  that  of  either  of  them.  (Code  of  Civil  Procedure,  §  283, 
SLS  added  L.  1916,  eh.  343.) 

§  87.  Calendar  practice.  A  calendar  shall  be  prepared  by  the 
clerk  of  the  court  of  claims  for  each  regular  session  thereof.  Such 
calendar  shall  be  comprised  of  all  pending  claims  in  the  district 
where  such  session  is  to  be  held  and  the  claim  shall  appear  therein 
in  the  order  of  the  date  of  the  filing  thereof  respectively.  The 
attorney  general  may  notice  any  of  such  claims  for  trial  at  any 
such  term  by  serving  upon  the  attorney  for  the  claimant  a  notice  of 
trial  at  least  fourteen  days  before  the  commencement  of  such  term. 
When  any  claim  of  the  character  mentioned  in  the  last  preceding 
section  is  reached  for  trial  by  the  court,  if  the  claimant  fails  to 
appear,  or  if  he  appears  but  is  not  ready  to  proceed  to  the  trial 
thereof,  the  court,  in  its  discretion,  may  proceed  forthwith  to  take 
proofs  and  testimony  therein  offered  by  the  state  or  otherwise, 
and  may  make  an  award  in  accordance  therewith  and  cause  a 
judgment  to  be  entered  thereon.  If,  in  such  a  case,  the  court  shall 
decide  not  to  proceed  forthwith  to  take  such  proofs  and  testimony, 
interest  shall  not  accrue  or  be  allowed  upon  such  claim  between 
such  date  and  the  entry  of  judgment  in  such  case,  miless,  in  the 
exercise  of  its  discretion,  for  good  cause  shown,  the  court  shall 
otherwise  determine. 

When  any  claim  other  than  one  of  those  mentioned  in  the  last 
preceding  section  is  noticed  for  trial  as  herein  provided,  if  the 
claimant  fails  to  appear,  the  court,  upon  the  motion  of  the  attor- 
ney general,  may  dismiss  the  same,  in  which  event  such  default 
shall  not  be  opened  nor  shall  such  claim  be  restored  to  the  calendar 
except  upon  the  motion  of  the  attorney  for  the  claimant,  based 
upon  affidavits  showing  a  reasonable  and  satisfactory  excuse  for 
such  default  and  that  such  claim  is  a  meritorious  one.  Such 
notice  of  motion  and  the  affidavits  upon  which  the  same  is  based 
shall  be  served  upon  the  attorney  general  at  least  eight  days 
before  such  application,  unless  a  shorter  time  shall  be  ordered  by 

90 
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§  87  the  court.     Whenever  any  interest-bearing  claim,  other  than  one 

of  those  mentioned  in  the  last  preceding  section,  shall  have  been 
dismissed  and  thereafter  restored  to  the  calendar  as  herein  pro- 
vided, no  interest  shall  accrue  or  be  allowed  thereon  between  the 
date  of  such  dismissal  and  the  entry  of  judgment  in  such  case. 
(Code  of  Civil  Procedure,  §  284,  as  added  L.  1916,  ch.  343.) 

§  2.  Article  seven  of  such  chapter  is  hereby  amended  to  read 
article  eight  and  sections  seventy  of  such  article  to  read  ninety  and 
ninety-one,  respectively. 

§  3.  This  act  shall  take  eiFect  July  first,  nineteen  hundred  and 
twenty. 


STATE  FINANCE  LAW 


(  Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918  assigned  to  the  State  Finance  Law.) 
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AN  ACT  to  amend  the  state  finance  law  generally. 

The  People  of  the  State  of  New  York,  represented  m  Senate 
and  Assembly,  do  enact  as  follows: 

Section  L  Chapter  fifty-eight  of  the  laws  of  nineteen  himdzed   »§  4a-52 
and  nine,  entitled  ^^An  Act  in  relation  to  state  finiinee,  confltitatijig 
chapter  fifty-six  of  the  consolidated  laws,"  is  hereby  aniended  by 
inserting  in  article  four  thereof  the  following  new  section,  to  read 
as  follows : 

§  4a.  Examination  by  comptroller  of  moneys  paid  into  court. 
The  comptroller  may  examine  the  books,  accounts  and  vouchers  of 
every  bank  and  trust  company  or  other  depository  or  of  any  public 
official  in  the  state,  in  anywise  relating  to  moneys  and  securities 
paid  into  court,  under  an  order  of  any  court  of  record  or  directed 
to  be  paid  into  court  by  statute ;  and  where  the  same  has  not  been 
paid  to  the  chamberlain  of  the  city  of  New  York  or  to  any  county 
treasurer  of  the  state,  the  comptroller  upon  application  duly  made 
shall  be  entitled  to  an  order  directing  the  payment  and  transfer  of 
all  such  money  and  securities,  from  any  bank,  trust  company, 
depository  or  public  official  to  the  treasurer  of  the  proper  county, 
and  in  the  city  of  New  York  to  the  city  chamberlain.  (Code  of 
Civil  Procedure,  §  744-a,  as  amended,  L.  1916,  ch.  442.) 

§  2.  Such  chapter  is  hereby  amended  by  adding  to  article  two 
the  following  new  sections  to  read  as  follows: 

§  51.  Fine  for  usurpation.  In  any  action  where  a  defendant  is 
adjudged  to  he  guilty  of  usfwrping  or  intruding  into  or  unlawfully 
holding  or  exercising  an  office,  franchise  or  privilege  and  a  fine  is 
imposed,  the  fine,  when  collected,  must  be  paid  into  the  treasury 
of  the  state.     (Code  of  Civil  JProeedure,  §  1956,  pt.) 

• 

§  52.  Title  to  public  property  misappropriated.  Upon  the  com- 
mencement, by  the  people  of  the  state,  of  any  action,  suit,  or  other 
judicial  proceeding,  [as  prescribed  in  this  article,]  for  the  spoilor 
turn  or  other  misappropriation  of  public  property,  the  entire  cause 
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^  53  of  action,  including  the  title  to  the  money,  funds,  credits,  or  other 

property,  with  respect  to  which  the  suit  or  action  is  brought,  and 
to  tJie  damages  or  other  compensation,  recoverable  for  the  obtain- 
ing, receipt,  payment,  conversion,  or  disposition  thereof,  if  not 
previously  so  vested,  is  transferred  to,  and  becomes  absolutely 
vested  in,  the  people  of  the  state.  (Code  of  Civil  Procedure,  § 
1972.) 

§  53.  Fine  for  penalty  or  forfeiture.  Money  recovered  in  [such] 
an  action,  brought  by  the  attorney  general  or  by  the  district  attor- 
ney of  a  county  to  recover  for  a  penalty  or  forfeiture^  which  is  not 
otherwise  specially  granted  or  appropriated  by  law,  must,  when 
collected,  be  paid  into  the  treasury  of  the  state.  (Code  of  Civil 
Procedure,  §  1963.) 

§  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 


STATE  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,   including  the 
legislation  of  1918,  assigned  to  the  State  Law.) 

[679] 


State  Law 


AN  ACT  to  amend  the  state  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
end  Assembly,  do  enact  as  follows:  4'Ji 

Section  1.  Chapter  fifty-nine  of  the  Laws  of  nineteen  hundred 
and  nine,  entitled  "An  Act  in  relation  to  the  sovereignty,  boun- 
daries, survey,  great  seal  and  arms  of  the  state,  congressional  dis- 
tricts, senate  districts,  and  apportionment  of  the  members  of 
assembly  of-  this  state,  and  enumeration  of  the  inhabitants  of  the 
state,  constituting  chapter  fifty-seven  of  the  consolidated  laws"  is 
hereby  amended  by  adding  thereto  a  new  article  to  be  Article  lA, 
to  read  as  follows: 

ARTICLE  lA 

General  Provisions 

Section  la.  Security  hy  people  in  actions  and  proceedings, 

§  la.  Security  by  people  in  actiong  and  proceedings.  Each  provi- 
sion [of  this  act,]  requiring  a  party  to  give  security,  for  the 
purpose  of  procuring  an  order  of  arrest,  an  injunction  order,  or 
la  warrant]  an  order  of  attachment,  or  as  a  condition  of  obtain- 
ing any  other  relief,  or  taking  any  proceeding;  or  allowing  the 
<50urt,  or  a  judge,  to  require  such  security  to  be  given,  is  to  be 
construed  as  excluding  an  action  brought  by  the  people  of  the  state. 
\pv  by  a  domestic  municipal  corporation ;  J  or  by  a  public  oflicer, 
in  behalf  of  the  peoplef,  or  of  such  a  corporation] ;  except  where 
the  security,  to  be  given  in  such  an  action,  is  specially  regulated 
by  the  provision  in  question.  (Code  of  Civil  Procedure,  § 
1990,  pt.) 

§  2.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twenty. 

[6811 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Statute  of  Limitations  Law.) 
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AN  ACT  relating  to  limitations  of  actions,  constituting  Chapter 

58 A  of  the  Caisolidated  Laws. 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

CHAPTER  58A  OF  THE  COXSOUDATED  LAWS. 

Statute  of  Limitations  Law 

Article     1.  Short  title  (§  1). 

2.  General  proyisionfl  (§§  2-23). 

3.  Aocount  (§  24). 

4.  Annnlmeiit  of  marriage  (§  25). 

5.  Arbitration  (§  26). 

6.  Certiorari  (§  27). 

7.  Contract  (§28). 

8.  Directors  and  fitockholders  (§29). 

&.  Executor  and  administrator  (§§  30-32). 

10.  Dower  (§  33). 

11.  Fraud  (§§  34^35). 

12.  Injury  to  property  (§  36). 

13.  Judgment  (§§  37-41). 

14.  Letters  .patent  (§42). 
16.  Misappropriation  (§  43). 

16.  Penalty  and  forfeiture  (§§  44H18). 

17.  Personal  injury  (§§  49-51). 

18.  Principal  and  agent  (§  62). 

19.  Public  officer  ( §§  63^7) . 

20.  Real  property  (§§  58-72). 

21.  Recovery  of  chattel  (§  73.) 

22.  Sealed  instrument  (§  74). 

23.  Statute  (§  75). 

24.  Will  (§  76). 

25.  Construction  and  effect  (§§  77-80).. 
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ARTICLE  1 

Short  Title 
Section  1.  Short  Title. 

§§  1-2  §  1.  Short  title.    This  chapter  shall  be  known  as  the  "  Statute 

-  of  Limitations  Law." 

ARTICLE  2 
General  Pbovisions 

Section     2.  Limitation  where  none  specially  prescribed. 

3.  New  acknowledgment  or  promise. 

4.  Disabilities  in  certain  actions. 

5.  Disability  must  exist  when  right  of  action  or  entry 

accrued. 

6.  Accrual  of  action  against  alien. 

7.  Several  disabilities. 

8.  "  Commencement "  of  action  generally. 

9.  "  Commencement "  in  court  of  record. 

10.  "  Commencement  "  in  court  not  of  record. 

11.  Action  arising  outside  of  state. 

12.  Action  against  person  without  the  state. 

13.  Action  against  non-resident,  upon  a  demand  barred 

by  the  law  of  his  residence. 

14.  Death  of  prospective  defendant  without  the  state. 

15.  Action  against  one  who  left  the  state. 

16.  Action  against  person  residing  in  state  under  false 

nama 

17.  Where  person  entitled  to  maintain  action  dies  before 

commencement. 

18.  Limitations  apply  to  defense  and  counterclaim. 

19.  Limitation  of  action  upon  cause  set  up  in  counter- 

claim. 

20.  Action  where  judgment   reversed. 

21.  Action  where  commencement  stayed. 

22.  Where  demand  necessarv. 

23.  Computation  of  period  of  limitation. 

§  2.  limitation  where  none  specially  preteribed.  An  action,  the 
limitation  of  which  is  not  specially  prescribed  £in  this  or  the  last 
title  J  herein  must  be  commenced  within  ten  years  after  the  cause 
of  action  accrues.     (Code  of  Civil  Procedure,  §  388.) 
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§  3.  Hew  acknowledgment  or  promise.  An  acknowledgment  or  §§3-8 
promise  contained  in  a  writing,  signed  by  the  party  to  be  charged 
thereby,  is  the  only  competent  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  a  case  out  of  the  operation  of  [this 
title  J  the  provisions  relating  to  the  limitations  of  time  vnthini 
which  an  action  must  be  brought  other  than  for  the  recovery  of* 
real  property.  But  this  section  does  not  alter  the  effect  of  a  pay- 
ment of  principal  or  interest,     (Code  of  Civil  Procedure,  §  395.) 

§  4.  Disibilities  in  certain  actions.  If  a  person,  entitled  to 
maintain  an  action  [specified  in  this  titlej  other  than  for  the 
recovery  of  real  property,  except  for  a  penalty  or  forfeiture,  or 
against  a  sheriff  or  other  officer  for  an  escape,  is,  at  the  time  when 
the  cause  of  action  accrues,  either : 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
[in  this  titlej  for  commencing  the  action ;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
abilitv,  except  infancy ;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases.     (Code  of  Civil  Procedure,  §  396.) 

§  5.  Disability  must  exist  when  right  of  action  or  entry  accrued. 
A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued.  (Code  of  Civil  Pro- 
cedure, §  408.) 

§  6.  Accrual  of  actioii  against  alien.  Where  a  person  is  disabled 
to  sue  in  the  courts  of  the  state,  by  reason  of  either  party  being  an 
alien  subject  or  citizen  of  a  country,  at  war  with  the  United  States, 
the  time  of  the  continuance  of  the  disability  is  not  a  part  of  the 
time  limited  for  the  commencement  of  the  action.  (Cpde  of  Civil 
Procedure,  §  404.) 

§  7.  iSeveral  disabilities.  Where  two  or  more  disabilities  co-exisrt, 
when  the  right  of  action  or  of  entry  accrues,  the  limitation  does' 
not  attach, *  until  all  are  removed.      (Code  of  Civil  Procedure, 
§  409.) 

§  8.  •*  Commencement "  of  action  generally.  An  action  is  com- 
menced against  a  defendant,  within  the  meaning  of  any  provision 
of  this  act,  which  limits  the  time  for  commencing  an  action, 


688  Consolidated  Laws 

§§  9-11         when  the  summons  is  served  on  him;  or  on  a  co^efendant  who  is 

a  joint  contractor,  or  otherwise  united  in  interest  with  him.    (Code 

of  Civil  Procedure,  §  398.) 

§  9.  ^'  CoBuaeHcemeBt "  i&  eomrt  of  record.  An  attempt  to  com- 
menee  an  action,  ia  a  court  of  reoordi  is  equivalent  to  tiie  com- 
meuc^nent  thereof  against  each  defendant,  within  the  meaning 
of  each  provision  of  this  act,  ^ich  limits  the  time  for  oommenc- 
ing  an  action,  when  the  summons  is  delivered,  with  the  inteat 
that  it  shall  be  actually  served,  to  the  sheriflF,  or,  where  the  sheriff 
is  a  party,  to  a  coroner  of  the  county,  in  which  that  defendant,  or 
one  of  two  or  more  oo-defendants,  who  are  joint  contractors,  or 
otherwise  united  in  interest  with  him,  resides  or  last  resided; 
or,  if  the  defendant  is  a  corporation,  to  a  like  officer  of  the 
county,  in  which  it  is  established  by  law,  or  wherein  its  general 
business  is  or  was  last  transacted,  or  wherein  it  keeps,  or  last 
kept  an  office  for  the  transaction  of  business.  But  in  order  to 
entitle  a  plaintiff  to  the  benefit  of  this  section,  the  delivery  of  the 
summons  to  an  offioer  must  be  followed,  within  sixty  days  after 
the  expiration  of  the  time  limited  for  the  actual  commencement  of 
the  action,  by  personal  service  thereof  upon  the  defendant  sought 
to  be  charged,  or  by  the  first  publication  of  the  sumnK)ns,  as 
against  that  defendant,  pursuant  to  an  order  for  service  upon  him 
in  that  manner£.  J  or  hy  such  other  substituted  service  as  the  court 
may  prescribe.     (Code  of  Civil  Procedure,  §  399.) 

f  10.  '^  Omamenotment "  m  ootirt  not  of  record.  The  last  sec- 
tion, excluding  the  provision  requiring  a  publication  or  service 
of  the  summons  within  sixty  days,  applies  to  an  attempt  to  com- 
mence an  action,  in  a  court  not  of  record,  where  the  summons 
is  delivered  to  an  officer  authorized  to  serve  the  same,  within  the 
city  or  town,  wherein  the  person  resides  or  the  corporation  is 
located,  as  specified  in  that  section;  provided  that  actual  service 
thereof  is  made  with  due  diligence.  (Code  of  Civil  Procedure, 
§  400.) 

§  11.  Action  arising  outside  of  state.  Where  a  cause  of  action 
arises  outside  of  this  state,  an  action  cannot  be  brought,  in  a  court 
of  this  state,  to  enforce  said  cause  of  action,  after  the  expiration 
of  the  time  limited  by  the  laws  of  the  state  or  country  where  the 
cause  of  action  arose,  for  bringing  an  action  upon  said  cause  of 
action,  except  where  the  cause  of  action  originally  accrued  in  favor 
of  a  resident  of  this  state.  [Nothing  in  this  act  oontainedj 
This  section  shall  not  affect  any  pending  action  or  proceeding* 
(Code  of  Civil  Procedure,  §  390a,) 
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§  12.  Aotiu  afaixMt  perMa  witikont  tit  state.  If,  when  the  §§  12-15 
cause  of  action  accrues  against  a  person,  he  is  without  the  state, 
the  action  may  be  commenced  within  the  time  limited  therefor, 
after  his  return  into  the  state,  but  this  section  does  not  apply 
while  a  designation  of  a  person  upon  whom  to  m&ke  service  as 
required  by  law  remains  in  force,  (Code  erf  Civil  Procedure,  § 
401,  pt.) 

§  13.  Action  against  a  nonresident,  upon  a  demand  bacred  by  the 
law  of  his  residence.  Where  a  cause  of  action,  which  does  not 
involve  the  title  to  or  possession  of  real  property  within  the  state, 
accrues  against  a  person,  who  is  not  then  a  resident  of  the  state, 
an  ae^ion  cannot  be  brought  thereon  in  a  court  of  the  state,  against 
him  or  his  personal  representative,  after  the  expiration  of  the 
time  limited  by  the  laws  of  his  residence,  for  bringing  a  like  action, 
provided  Ihat  if  the  limitation  of  the  time  fixed  by  the  laws  of 
his  residence  for  bringing  such  action  be  less  than  the  time  fixed 
by  the  laws  of  this  state  for  a  like  action,  the  limitation  fixed  by 
the  laws  of  this  state  shall  apply.  This  section  sliall  not  apply  to 
a  case  in  which  a  person  is  entitled,  when  this  section  as  amended 
takes  eflFect,  to  commence  such  action,  where  he  commences  the 
same  before  the  expiration  of  six  months  after  liiis  section  as 
amended  takes  effect;  in  which  case  the  provisions  of  law  appli- 
cable thereto  imnftediately  before  this  section  as  amended  takes  • 
effect  shall  isontimie  to  be  so  applieaWe,  notwithstanding  the  repeal 
thereof.  (Code  of  Civil  Procedure,  §  390,  a«  amended,  L.  1916, 
ch.  536.) 

§  14.  Death  of  prospective  defendant  without  the  state.  If  a  per* 
son,  against  whom  a  cause  of  action  exists,  dies  without  the  state, 
the  time  which  elapses  between  his  death,  and  the  expiration  of 
eighteen  months  after  the  issuing,  within  the  state,  of  letters  testa- 
mentary or  letters  of  administration,  is  not  a  part  of  the  time 
limited  for  the  commencement  of  an  action  therefor,  against  his 
executor  or  administrator.      (Code  of  Civil  Procedure,  §  391.) 

§  15.  Action  against  «De  wJio  left  tiie  state.  If ,  after  a  cause  of 
action  has  accrued  against  a  person,  he  departs  from  the  state, 
and  remains  continuously  absent  therefrom  for  a  space  of  one 
year  or  more,  the  time  of  his  absence  is  not  a  part  of  the  time, 
limited  for  the  commencement  of  the  action,  but  this  section  does 
not  apply  while  a  designation  of  a  perso^i  iipon  wJiom  to  make 
service  as  required  by  Ioav  remains  in  force.  (Code  of  Civil  Pro- 
cedure, §  401,  pt.) 
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8§  16-20  §  16.  Action  against  penon  residing  in  state  under  false  name. 

~  [OrJ  If,  after  a  cause  of  action  has  accrued  against  a  person, 
he  resides  within  the  state  under  a  false  name,  without  the  knowl- 
edge of  the  person  entitled  to  maintain  the  action,  the  time  [or J 
of  such  residence  within  the  state  under  such  false  name  is  not 
a  part  of  the  time  limited  for  the  conmiencement  of  the  action, 
but  this  section  does  not  apply  while  a  designation  of  a  person  upon 
whom  to  make  service  as  required  by  law  remains  in  force.  (Code 
of  Civil  Procedure,  §  401,  pt.) 

§  17.  Where  person  entitled  to  maintain  action  dies  before  com- 
mencement. If  a  person,  entitled  to  maintain  an  action,  dies  before 
the  expiration  of  the  time  limited  for  the  conmiencement  thereof, 
and  the  cause  of  action  survives,  an  action  may  be  commenced  by 
his  representative,  after  the  expiration  of  that  time,  and  within 
one  year  after  his  death.     (Code  of  Civil  Procedure,  §  402.) 

§  18.  Limitations  apply  to  defense  and  counterclaim.  A  cause 
of  action,  upon  which  an  action  cannot  be  maintained,  as  pre- 
scribed in  this  [titlej  act  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim.     (Code  of  Civil  Procedure,  §  397.) 

§  19.  Limitation  of  action  upon  cause  set  up  in  counterclaim. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  in  snp- 
•  port  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon  a 
defence  or  counterclaim  then  existing  in  his  favor,  "the  remedy 
upon  which  at  the  time  of  the  commencement  of  the  action,  was 
not  barred  [by  the  provisions  of  this  chapterj ;  and  the  complaint 
is  dismissed,  or  the  action  is  discontinued,  or  abates  in  conse- 
quence of  the  plaintiff's  death ;  the  time  which  intervened,  between 
the  commencement  and  the  termination  of  the  action,  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  an  action  by 
the  defendant,  to  recover  for  the  cause  of  action  so  interposed  as 
a  defence,  or  to  interpose  the  same  defence  in  another  action 
brought  by  the  same  plaintiff,  or  a  person  deriving  title  from  or 
under  him.     (Code  of  Civil  Procedure,  §  412.) 

§  20.  Action  where  judgment  reversed.  If  an  action  is  com- 
menced within  the  time  limited  therefor,  and  a  judgment  therein 
is  reversed  on  appeal,  without  awarding  a  new  trial,  or  the  action 
is  temoinated  in  any  other  manner  than  by  a  voluntary  discon- 
tinuance, a  dismissal  of  the  complaint  for  neglect  to  prosecute  the 
action,  or  a  [final J  judgment  upon  the  merits;  the  plaintiff,  or,  if 
he  dies,  and  the  cause  of  action  survives,  his  representative,  may 
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commence  a  new  action  for  the  same  cause,  after  the  expiration   §§  21-24 
of  the  time  so  limited,  and  within  one  year  after  such  a  reversal 
or  termination.     (Code  of  Civil  Procedure,  §  405.) 

^  21.  Action  where  commenceinent  stayed.  Where  the  com- 
mencement  of  an  action  has  been  stayed  by  injunction,  or  other 
order  of  a  court  or  judge,  or  by  statutory  prohibition,  the  time 
of  the  continuance  of  the  stay  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action.  (Code  of  Civil  Procedure, 
§  406.) 

§  22.  Where  demand  necessary.  Where  a  right  exists,  but  a 
demand  is  necessary  to  entitle  a  person  to  maintain  an  action, 
the  time,  within  which  the  action  must  be  commenced,  must  be 
computed  from  the  time  when  the  right  to  make  the  demand  is 
complete;  except  in  one  of  the  following  cases: 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  fiduciary  capacity,  the  time  must  be  computed 
from  the  time,  when  the  person,  having  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  f^cts,  upon  which  that  right 
depends; 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at  a 
fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of  per- 
sonal property,  not  to  be  returned,  specifically  or  in  kind,  at  a 
fixed  time  or  upon  a  fixed  contingency,  the  time  must  be  com- 
puted from  the  demand.     (Code  of  Civil  Procedure,  §  410.) 

§  23.  Computation  of  period  of  limitation.  The  periods  of  limi- 
tation, prescribed  by  this  chapter  except  as  otherwise  specially 
prescribed  therein,  must  be  computed  from  the  time  of  the  accru- 
ing of  the  right  to  relief  by  action,  special  proceeding,  defence, 
or  otherwise,  as  the  case  requires,  to  the  time  when  the  claim  to 
that  relief  is  actually  interposed  by  the  party,  as  a  plaintiff  or  a 
defendant,  in  the  particular  action  or  special  proceeding.  (Code 
of  Civil  Procedure,  §  415.) 

ARTICLE    3 

Account 
Section  24.  Accrual  of  action  on  account. 

§  24.  Accrual  of  action  on  account.  In  an  action  brought  to 
recover  a  balance  due  upon  a  mutual  open,  and  current  account, 
where  there  have  been  reciprocal  demands  between  the  parties, 
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§8  25-47       the  cause  of  action  is  deemed  to  have  accrued  from  the  time  of 

the  last  item,  proved  in  the  account  on  either  side.  (Code  of 
Civil  Procedure,  §  3&6.) 

ARTICLE   4 

Annulment  of  Marriage 
Section  25.  Action  for  annulment  of  marriage  fox  incapacity, 

§  25.  Action  for  annulment  of  marriage  for  incapacity.     An 

action  to  annul  a  marriage  on  the  ground  of  physical  incapacity, 
must  be  commenced  before  five  years  have  expired  since  the  mar- 
riage.     (Code  of  Civil  Procedure,  §  1752,  pt.) 

ARTICLE   5 

Arbitration 
Section  26.  Arbitration. 

§  26.  Arbitration.  Where  the  persons,  who  might  be  adverse 
parties  in  an  action,  have  entered  into  a  written  agreement  to 
submit  to  arbitration,  or  to  refer  the  cause  of  action,  or  a  con- 
troversy in  which  it  might  be  available,  or  have  entered  into  a 
written  submission  thereof  to  arbitrators;  and  before  an  awards 
or  other  determination  thereupon,  the  agreement,  or  submission 
is  revoked,  so  as  to  render  it  ineffectual,  by  the  death  of  either 
party  thereto,  or  by  the  act  of  the  person  against  whom  the  action 
might  have  been  brought ;  or  the  execution  thereof,  or  the  remedy 
upon  an  award  or  other  determination  thereunder,  is  stayed  by 
injunction,  or  other  order  procured  by  him  from  a  competent  court 
or  judge;  the  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof, 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action.  (Code  of  Civil  Proeedure,, 
§  411.) 

ARTICLE   6 
Certiorari 
Section  27.  Action  in  nature  of  certiorari. 

§  27.  Action  in  nature  of  certiorari.  Unless  otherwise  expressly 
provided,  an  action  to  determine  a  matter  formerly  reviewable  by 
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certiorari  shall  be  commenced  by  summons  to  appear  within  four  §§28-29 
calendar  months  after  the  deteinnination  becomes  final  and  bind- 
ing  except  thai  the  appellate  division  of  the  supreme  court  may 
grant  [the  writ,  at  any  time  withinj  twenty  months  additional 
time  after  the  expiration  of  the  time  limited  [in  the  last  section] 
where  the  [relator,  or  thoj  person  affected  [whom  he  represents, J 
was  at  the  time  when  the  determination  to  be  reviewed  becanxo 
final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane  \  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  coa- 
vietion  of  a  criminal  offence,  for  a  term  less  than  for  life.  (Code 
of  Civil  Procedure,  §  2126.) 

ARTICLE   7 
Contract 

Section  28.  Action  on  contract. 

§  28.  Action  on  contract.  An  action  upon  a  contract  obligation 
or  liability,  express  or  implied ;  except  a  judgment  or  sealed  instru- 
ment mu^t  be  commeyiced  within  six  years  after  the  cause  of  action 
has  accrued,     (Code  of  Civil  Procedure,  §  382,  pt.) 

ARTICLE   8 

Directors  and  Stockholders 

Section  29.  Action  against  director  or  stockholder  of  moneyed 

corporation. 

§  29.  Action  against  director  or  stockholder  of  moneyed  corpora- 
tion. £This  chapter  does  not  affectj  An  action  against  a  director 
or  stockholder  of  a  moneyed  corporation,  or  banking  association, 
to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute,  [;  but  such  an  action] 
must  be  brought  within  three  years  after  the  cause  of  action  has 
accrued.     (Code  of  Civil  Procedure,  §  394.) 
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ARTICLE   9 

Executor  and  Administrator 

Section  30.  Aiction  to  recover  personal  property  taken  after  death 

of  testator  or  intestate. 

31.  Action  against  executor  or  administrator. 

32.  Action  against  executor  or  administrator. 

§§  30-31  §  ^^*  Action  to  recover  personal  property  taken  after  death  of 

testator  or  intestate.    For  the  purpose  of  computing  the  time,  within 

which  an  action  must  be  commenced  in  a  court  of  the  state,  by 
an  executor  or  administrator,  to  recover  personal  property,  taken 
after  the  death  of  a  testator  or  intestate,  and  before  the  issuing 
of  letters  testamentary  or  letters  of  administration ;  or  to  recover 
damages  for  taking,  detaining,  or  injuring  personal  property 
within  the  same  period ;  the  letters  are  deemed  to  have  been  issued, 
within  six  years  after  the  death  of  the  testator  or  intestate.  But 
where  an  action  is  barred  by  this  section,  any  of  the  next  of  kin, 
legatees,  or  creditors,  who,  at  the  time  of  the  transaction  upon 
which  it  might  have  been  founded,  was  within  the  age  of  twenty- 
one  years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may, 
within  five  years  after  the  cessation  of  such  a  disability,  main- 
tain an  action  to  recover  damages  by  reason  thereof;  in  which  he 
may  recover  such  sum,  or  the  value  of  such  property,  as  he  would 
have  received  upon  the  final  distribution  of  the  estate,  if  an  action 
had  been  seasonably  commenced  by  the  executor  or  administrator. 
(Code  of  Civil  Procedure,  §  392.) 

§  31.  Action  against  executor  or  administrator.  The  time  during 
which  an  action  is  pending  in  a  court  of  record  between  a  person 
or  persons  and  an  executor  or  administrator,  wherein  the  person 
or  persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  administrator 
to  belong  to  the  estate  of  the  decedent,  or  is  embraced  in  the 
inventory  of  the  assets  of  said. decedent's  estate,  is  not  a  part  of 
the  time  limited  for  the  commencement  of  an  action  against  an 
executor  or  administrator,  for  a  claim  against  the  estate  of  the 
decedent  until  the  final  determination  of  the  action  brought  to 
recover  said  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  said  decedent's  estate : 

1.  Where  the  claim  against  the  estate  of  the  decedent  is  liqui- 
dated by  the  recovery  of  a  judgment  thereon  against  an  executor 
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or  administrator  after  trial  on  the  merits,  in  an  action  in  a  court   9§  32-33 
of  record  or  [under  section  2718  of  this  code  J  pursiuint  to  a 
reference  thereof  by  agreement  to  one  or  more  disinterested  per- 
sons where  the  executor  or  administrator  dovbts  the  justice  of  the 
claim; 

2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  adininistrator  with  the  will  annexed,  to 
enforce  the  payment  of  a  legacy.  (Code  of  Civil  Procedure, 
§  403,  pt.) 

§  32.  Action  against  executor  or  adiiiini»trator.  The  term  of 
eighteen  months  after  the  death,  within  this  state,  of  a  person 
against  whom  a  cause  of  action  exists,  or  of  a  person  who  shall 
have  died  within  sixty  days  after  an  attempt  shall  have  been  made 
to  commenoe  an  action  against  him  pursuant  to  the  provisions  of 
section  £399j  9  of  this  £actj  chapter  is  not  a  part  of  the  time 
limited  for  the  commencement  of  an  action  against  his  executor  or 
administrator.  If  letters  testamentary  or  letters  of  administration 
upon  his  estate  are  not  issued,  within  this  state,  at  least  six  months 
before  the  expiration  of  the  time  to  bring  the  action,  as  extended  by 
the  foregoing  provision  of  this  section,  the  term  of  one  year  after 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  (Code  of  Civil  Procedure, 
§403,pt.) 

ARTICLE   10 
Dower 
Section  33.   Action  for  dower. 

§  33.  Action  for  dower.  An  action  for  dower  must  be  com- 
menced by  a  widow,  within  twenty  years  after  the  death  of  her 
husband ;  but  if  she  is,  at  the  time  of  his  death,  either : 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life. 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession, 
shall  have  recognized  such  claim  of  dower  by  any  statement  con- 
tained in  a  writing  under  seal,  subscribed  and  acknowledged  in 
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S§  34-36       the  mamijer  entitling  a  deed  of  real  estate  to  be  recorded,  or  if  by 

any  jndgm^it  or  decree  of  a  court  of  record  within  the  same  time 
and  concecming  the  lands  in  question,  wherein  such  owner  or 
owners  were  parties,  such  right  of  dower  shall  have  been  distinctly 
recognized  as  a  subsisting  claim  against  said  lands,  the  time  after 
the  death  of  her  husband,  and  previous  to  such  acknowledgment 
in  writing  or  such  recognition  by  judgment  or  decree,  is  not  a 
part  of  the  time  limited  by  this  section.  (Code  of  Civil  Pro- 
cedure, §  1596.) 

ARTICLE  11 
Fraud 

Section  34.  Action  for  fraud. 

35.  Accrual  of  action  for  fraud. 

§  34.  Action  for  fraud.  An  action  to  procure  a  judgment,  other 
than  for  a  sum  of  money,  on  the  ground  of  fraud,  in  a  case  which, 
on  the  thirty-first  day  of  December,  1846,  was  cognizable  by  the 
court  of  diancery,  mtu^t  be  commenced  unihin  six  years  after  the 
cause  of  action  has  accrued,  (Code  of  Civil  Procedure^ 
%  382,  pt) 

§  35.  Accflmal  of  acticm  for  fraud.  The  cause  of  action,  in 
[such J  a  case  specified  in  the  last  section,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud.  (Code  of 
Civil  Procedure,  §  382,  pt.) 

ARTICLE   12 
Injury  to  Property 
Section  36.  Action  for  injury  to  property. 

§  36.  Action  for  injury  to  property.  An  action  to  recover  dam- 
ages for  an  injury  to  property,  mtusi  be  commenced  u^ithin  six 
years  after  the  cause  of  action  ha.s  accrued,  exoept  in  a  case  whero 
a  different  period  is  expressly  prescribed.  £in  this  chapter.] 
(Code  of  Civil  Procedure,  §  382,  pt.) 

AKTICLE   13 

JUDGMJENT 

Section  37.  Action  on  judgment  of  court  of  record. 

38.  Action  on  judgment  in  court  not  of  record. 
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Section  3d.  Prewunption  of  payment  of  judgment. 

40.  Avoidance  of  apparent  payment  iHi<ier  execution. 

41.  Limitation  upon  moticn  to  set  aside  judgment. 

§  37.  Aotion  on  judgmnit  of  court  of  record.    Except  in  a  case   8§  37-39 
where  it  is  otherwise  specially  prescrihed,  £in  this  actj  an  action 
upon  a  judgment  for  a  sum  of  money,  reiidered  in  a  oourt  of  record 
of  the  state,  cannot  be  maintaiiied,  between  tbe  originai  parties  to 
the  judgment,  unless,  eatfaer 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judgment ; 
or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or, 

3.  The  court  in  which  the  action  is  brought  has  previously  made 
an  order,  granting  leave  to  bring  it.  Notice  of  the  ap{dication  for 
such  an  order  must  be  given  to  the  adverse  party,  or  the  person 
proposed  to  be  made  the  adverse  party,  personaily,  unless  it  satis- 
factorily appears  to  the  court,  that  personal  notice  cannot  be  given, 
with  due  diligence ;  in  which  case,  notice  may  be  given  in  such  a 
manner  as  the  court  directs.    (Code  of  Civil  Procedure,  §  1913.) 

§  38.  Action  on  judirnent  in  c^nrt  not  of  record.  An^action  upon  a 
judgment  or  decree,  rendered  in  a  court  not  of  record,  except  where 
a  transcript  shall  be  filed,  [pursuant  to  section  3017  of  this  actJ 
of  a  judgment  of  a  justice  of  the  peace  m  the  proper  cowdy  clerk's 
office,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro-  * 
gate's  court  of  the  state,  mud  he  commenced  ivithin  six  years  after 
the  cause  of  action  has  accrued.  The  cause  of  action,  in  such  a 
case  is  deemed  to  have  accrued  when  [final]  judgment  was  ren- 
dered   (Code  of  Civil  Procedure,  §  382,  pt) 

§  39.  Presnmption  of  payment  of  judgment,  A  [final]  judg- 
ment or  decree  for  a  sum  of  money,  or  directing  the  payment  of  a 
sum  of  money,  heretofore  rendered  in  a  surrogate's  court  of  the 
state,  or  heretofore  or  hereafter  rendered,  in  a  court  of  record 
within  the  United  States,  or  elsewhere,  or  [hereafter  docketed  pur- 
suant to  the  provisions  of  section  3017  of  this  act,]  a  judgment  of 
a  justice  of  the  peace  hereafter  docketed  in  the  proper  county 
clerk's  office  upon  a  transcript  thereof,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time,  when 
the  party  recovering  it  was  first  entitled  to  a  mandate  to  enforce  it. 
This  presumption  is  conclusive,  except  as  against  a  person  who. 
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9§  40-42       within  twenty  years  from  that  time,  makes  a  payment  or  acknowl- 

edges  an  indebtedness  of  some  part  of  the  amount  recovered  by  the 
judgment  or  decree,  or  his  heir  or  personal  representative,  or  a 
person  whom  he  otherwise  represents.  Such  an  acknowledgment 
must  be  in  writing,  and  signed  by  the  person  to  be  charged  thereby. 
(Code  Civil  Procedure,  §  376.) 

§  40.  Avoidance  of  apparent  payment  and  ezecntion.  If  the 
proof  of  payment,  under  the  last  section  consists  of  the  return  of 
an  execution  partly  satisfied,  the  adverse  party  may  show,  in  full 
avoidance  of  the  effect  thereof,  that  the  alleged  partial  satisfaction 
did  not  proceed  from  a  payment  made,  or  a  sale  of  propertj" 
claimed,  by  him  or  by  a  person  whom  he  represents.  (Code  of 
Civil  Procedure,  §  377.) 

§  41.  Limitation  upon  motion  to  set  aside  judgment.  A  motion 
to  set  aside  a  [finalj  judgment,  for  error  in  fact,  not  arising  upon 
the  trial,  shall  not  be  heard,  [except  as  specified  in  the  next  sec- 
tionj  after  the  expiration  of  two  years  since  the  filing  of  the  judg- 
ment roll,  unless  notice  thereof  is  given,  for  a  day  within  the  two 
years;  and  either  the  hearing  is  adjourned,  by  one  or  more  orders, 
until  after  the  expiration  of  the  two  years ;  or  the  term,  for  which 
it  is  thus  noticed,  is  not  held.  In  the  latter  event,  the  motion  may 
be  re-noticed  for,  and  heard  at.  the  next  term  at  which  it  can  be 
made,  held  not  less  than  ten  days  after  the  day,  when  the  first  term 
was  appointed  to  be  held.  If  the  person,  against  whom  the  judg- 
ment is  rendered,  is,  at  the  time  of  filing  the  judgment  roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life. 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  [the  lastj  this  section,  except  that  th^  time,  within  which  the 
motion  may  be  heard,  cannot  be  extended  more  than  five  years  by 
such  a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases.     (Code  of  Civil  Procedure,  §§  1290,  1291.) 

ARTICLE  14 
Letters  Patent 
Section  42.  Action  to  annul  letters  patent. 

§  42.  Action  to  annnl  letters  patent.  Where  letters  patent  or  a 
grant  of  real  property,  issued  or  made  by  the  people  of  the  state. 
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are  declared  void  by  the  determination  of  a  competent  court,  ren-  §§  43-44 
dered  upon  an  allegation  of  a  fraudulent  suggestion  or  conceal- 
menty  or  of  a  forfeiture  or  mistake,  or  ignorance  of  a  material  fact, 
or  wrongful  detaining,  or  defective  title;  an  action  of  ejectment, 
to  recover  the  premises  in  question,  may  be  commenced,  either  by 
the  people,  or  by  a  subsequent  patentee  or  grantee  of  the  same 
premises,  his  heirs,  or  assigns,  within  twenty  years  after  the  deter- 
mination is  made;  but  not  after  that  period.  (Code  of  Civil  Pro- 
cedure, §  364.) 

ARTICLE  15 

Misappropriation 
Section  43.  Action  by  people  for  misappropriation. 

§  43.  Action  by  people  for  nuBappropriation.  The  people  of  the 
state  will  not  sue  for  a  cause  of  action  founded  upon  the  spoliation 
or  other  misappropriation  of  public  property,  [specified  in  this 
articlej  unless  it  accrued  within  ten  years  before  the  action  is 
commenced.     (Code  of  Civil  Procedure,  §  1073.) 

ARTICLE  16 

Penalty  and  Forfeiture 

Section  44.  Action  for  penalty  or  forfeiture  by  any  person  who 

will  sue. 

45.  Action  for  penalty  or  forfeiture  given  to  people. 

46.  Action   for  penalty  or   forfeiture   given   to   person 

aggrieved  or  people. 

47.  Action  for  penalty  or  forfeiture  after  construction  of 

statute. 

48.  Action  for  penalty  or  forfeiture  by  attorney  general 

or  district  attorney  bars  other  action. 

§  44:.  Action  for  penalty  or  forfeiture  by  any  person  who  will  sue. 
An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given  wholly 
or  partly  to  any  person  who  will  prosecute  for  the  same,  must  be 
commenced  within  one  year  after  the  commission  of  the  offence ; 
and  if  the  action  is  not  commenced  within  the  year  by  a  private 
person,  it  may  be  commenced  within  two  years  thereafter,  in 
behalf  of  the  people  of  the  state,  by  the  attorney  general,  or  the 
district  attorney  of  the  county  where  the  offence  was  committed. 
(Code  of  Civil  Procedure,  §  387.) 
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§  45.  Acticm  for  penalty  or  forfeilmrt  giTta  to  people.  An  action 
upon  a  statute^  for  a  forfeiture  or  penalty  to  the  people  of  the 
state  must  he  commenced  within  two  years  after  the  cause  of  action 
has  accrued.    (Code  of  Civil  Procedure,  §  384,  pt.) 

§  46.  Action  for  penalty  or  forfeiture  given  to  person  aggrieved 
or  people.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture^ 
where  the  action  is  given  to  the  person  aggrieved,  or  to  that  person 
and  the  people  of  the  state,  except  where  the  statute  imposing  it 
prescribes  a  different  limitation,  must  be  commenced  within  three 
years  after  the  cause  of  action  has  accrued.  (Code  of  Civil  Pro- 
cedure, §  383,  subd.  3.) 

§  47.  Action  for  penalty  or  forfeiture  after  construction  of 
statute.  Whenever,  by  the  decision  of  the  appellate  division  of 
the  supreme  court,  a  construction  is  given  to  a  statute,  an  act 
done,  in  good  faith,  and  in  conformity  to  that  construction,  after 
the  decision  was  made,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable  ta 
any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful  by 
the  decision  of  the  court  below.  But  this  section  does  not  control 
or  affect  the  decision  of  the  court  of  appeals,  upon  an  appeal 
actually  taken  before  the  reversal.  (Code  of  Civil  Procedure,, 
§  1961.) 

§  48.  Action  for  penalty  or  forfeiture  by  attorney  general  or 
district  attorney  bars  other  action.  A  recovery  in  [suchj  an  action 
brought  by  the  attorney  general  or  by  the  district  attorney,  to 
recover  property  forfeited  or  a  penalty  incurred  bars  a  recovery,, 
in  any  other  action,  brought  for  the  same  cause.  (Code  of  Civil 
Procedure,  §  1962,  pt.) 

ARTICLE  17 
Peksonax  lyjrRT 

Section  49.  Action  for  personal  injurv\ 

50.  Action  for  personal  injury  from  negligence. 

51.  Action  for  libel,  etc. 

§  49.  Action  for  personal  injury.  An  action  to  recover  damages 
for  a  personal  injury,  must  be  commenced  within  six  years  after 
the  cause  of  action  has  accrued,  except  in  a  case  where  a  different 
period  is  expressly  prescribed,  [in  this  chapter.]  (Code  of  Civil 
Procedure,  §  382,  pt.) 
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§  50.  Action  for  personal  injury  from  negligence.    An  action  to   §§  5©-54 
recover  damages  for  a-  personal  injury,  resulting  from  negligence 
Tnust  be  commenced  icithin  three  years  after  the  cause  of  action 
has  accrued.     (Code  of  Civil  Procedure,  |  383,  pt.) 

§  51.  ActiMi  for  libel,  etc.  An  action  to  recover  damages  for 
libel,  slander,  assault,  battery,  seduction,  criminal  conversation, 
false  imprisonment,  malicious  prosecution  or  malpractice  must 
be  commenced  within  two  years  after  the  cause  of  action  has 
accrued,     (Code  of  Civil  Procedure,  §  SS-i,  pt.) 

ARTICLE  18 
Principal  and  Agent 
Section  52.  Action  by  priiieii)al  against  deputy  or  agent. 

§  52.  Action  by  principal  against  deputy  or  agent.  Where  an 
injury  results  from  the  act  or  omission  of  a  deputy  or  agent,  the 
time,  within  which  an  action  to  recover  damages  by  reason  thereof, 
must  be  commenced  by  the  principal^  against  the  deputy  or  agent, 
must  be  computed  from  the  time,  when  a  judgment  against  the 
principal,  for  the  act  or  omission,  is  first  recovered  by  the  aggrieved 
person ;  and  a  subsequent  reversal  or  sotting  aside  of  the  judgment 
does  not  extend  the  time.     (Code  of  Civil  Procedure,  §  407.) 

ARTICLE  19 

Public  Officer 

Section  53.  Action  against  oflBoer  for  escape. 

54.  Action  against  sheriff  for  delivery  of  chattel. 

55.  Action  against  sheriff  or  coroner. 

56.  Action  against  constable. 

57.  Action  for  non-payment  of  money  oollected. 

§  53.  Action  against  ofioer  for  escape.  An  action  against  any 
[other J  officer  other  than  a  sheriff  or  coroner,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate, 
viv^st  he  commenced  irlthin  one  year  after  the  cause  of  action  has 
accrued,    (Code  of  Civil  Procedure,  §  385,  pt) 

§  54.  Action  against  sheriff  for  delivery  of  chattel.  The  sum- 
mons in  [suchj  an  action  agaiihst  a  sheriff  hy  a  'person  claiming 
title  to  a  chattel  in  an  action  therefor  must  be  issued,  within  three 
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§§  55-57       months  after  tlie  delivery  of  the  chattel  to  the  plaintitf,  and  must 

be  served,  within  three  months  after  it  is  issued.     (Code  of  Civil 
Procedure,  §  1710,  pt.) 

§  55.  Action  against  sheriff  or  coroner.  An  action  against  a 
sheriff  or  coroner,  upon  a  liability  incurred  by  him,  by  doing  an 
act  in  his  official  capacity,  or  by  the  omission  of  an  official  duty ; 
except  the  non-payment  of  money  collected  upon  an  execution  miLst 
he  commenced  within  one  year  after  the  cause  of  action  has  accrued. 
(Code  of  Civil  Procedure,  §  385,  pt.) 

§  56.  Action  against  constable.  An  action  against  a  constable, 
upon  any  [otherj  liability,  incurred  by  him,  by  doing  an  act  in 
his  official  capacity,  or  by  the  omission  of  an  official  duty,  except 
the  Tion-payment  of  money  collected  upon  an  execution  and  an 
escape,  must  he  commenced  within  three  years  after  the  cause 
of  action  has  accrued.    (Code  of  Civil  Procedure,  §  383,  pt.) 

§  57.  Action  for  non-pasrment  of  nH>ney  collected.  An  action 
against  a  sheriff,  coroner,  constable,  or  other  officer,  for  the  non- 
payment of  money  collected  upon  an  execution,  must  he  com- 
menced within  three  years  after  the  cause  of  action  has  accrued. 
(Code  of  Civil  Procedure,  §  383,  pt.) 

ARTICLE  20 
Reajl  Pbopebty 

Section  58.  Action  by  people  with  respect  to  real  property. 

59.  Action  by  grantee  from  state. 

60.  Action  to  recover  real  property. 

61.  Counterclaim  relating  to  real  property. 

62.  Action  after  entry  upon  real  property. 

63.  Presumption  as  to  legal  title. 

64.  Adverse    possession    under    written    instrument    or 

judgment. 

65.  Elements  of  adverse  possession. 

66.  Adverse  possession  not  upon  written  instrument  or 

judgment. 

67.  Possession  and  occupancy  not  upon  written  instru- 

ment or  judgment. 

68.  Relation  of  landlord  and  tenant  as  affecting  adver.<e 

possession. 
00.  Right  to  real  property  not  affected  by  descent  cast. 
70.  Action  to  redeem  real  property  from  mortgage. 
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Section  71.  Action  relating  to  property  purchased  by  guardian  ad 

litem  or  officer  making  sale  of  infant's  property. 
72.  Disability    as    affecting    actions    relating    to    real 
property. 

§  58.  Action  by  people  with  respect  to  real  property.    The  people   9§  5S~62 
of  the  state  will  not  sue  a  person  for  or  with  respect  to  real  prop-  "" 
erty,  or  the  issues  or  profits  thereof,  by  reason  of  the  right  or 
title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time.  (Code  of  Civil  Procedure,  § 
362.)     • 

§  59.  Action  by  grantee  from  state.  An  action  shall  not  be 
brought  for  or  with  respect  to  real  property,  by  a  person  claiming 
by  virtue  of  letters  patent  or  a  grant,  from  the  people  of  the  state, 
unless  it  might  have  been  maintained  by  the  people,  [as  prescribed 
in  this  title]  if  the  patent  or  grant  had  not  been  issued  or  made. 
(Code  of  Civil  Procedure,  §  363.) 

§  60.  Action  to  recover  real  property.  An  action  to  recover  real 
property,  or  the  possession  thereof,  cannot  be  maintained  by  a 
party,  other  than  the  people,  unless  the  plaintiff,  his  ancestor. 
predecessor,  or  grantor,  was  seized  or  possessed  of  the  premises  in 
question,  within  twenty  years  before  the  conunencement  of  the 
action.    (Code  of  Civil  Procedure,  §  365.) 

§  61.  Coimtcrclaim  relating  to  real  property.  A  defense  or 
counterclaim,  founded  upon  the  title  to  real  property,  or  to  rents 
or  services  out  of  the  same,  is  not  effectual,  unless  the  person 
nifllriTig  it,  or  under  whose  title  it  is  made,  or  his  ancestor,  pred- 
ecessor, or  grantor,  was  seized  or  possessed  of  the  preimses  in 
question,  within  twenty  years  before  the  committing  of  the  act, 
with  respect  to  which  it  is  made.  (Code  of  Civil  Procedure,  § 
366.) 

§  62.  Action  after  entry  upon  real  property.  An  entry  upon 
real  property  is  not  sufficient  or  valid  as  a  claim,  unless  an  action 
is  commenced  thereupon,  within  one  year  after  the  making  thereof, 
and  within  twenty  years  after  the  time,  when  the  right  to  make  it 
descended  or  accrued.     (Code  of  Civil  Procedure,  §  367.) 
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§§  63-66  §  63.  Pte»iiaiitiaa  aa  to  legal  title.     In  an  action  to  recover 

real  property,  or  the  possession  tliereof ,  the  person  who  established 
a  legal  title  to  the  pr«nises  is  presmnjed  to  have  been  possessed 
thereof,  within  the  time  required  by  law  and  the  occupation  of  the 
premises,  by  another  person,  is  deemed  to  have  been  under  and 
in  subordination  to  the  legal  title,  unless  the  premises  have  been 
held  and  possessed  adversely  to  the  legal  title,  for  twenty  years 
before  the  commencement  of  the  action.  (Code  of  Civil  Pro- 
cedure, §  368.) 

§  64.  Adimrse  possestiofH  under  written  ivstrttment  er  jvigaent. 
Where  the  occupant,  or  those  under  whom  be  claims,  entered  into 
the  posseBSion  of  the  premises,  under  claim  of  title,  exclusive  of 
any  other  right,  founding  the  claim  upoQn  a  written  instrument,  as 
being  a  conveyance  of  the  premises  in  question,  or  upon  the  decree 
or  judgment  of  a  competent  court;  and  there  has  been  a  continued 
occupation  and  possession  of  the  premises,  included  in  the  instru- 
ment, decree,  or  judgment,  or  of  some  part  thereof,  for  twenty 
years,  under  the  same  claim ;  the  premises  so  included  are  deemed 
to  have  been  held  adversely ;  except  that  where  they  consist  of  a 
tract,  divided  into  lots,  the  possession  of  one  lot  is  not  deemed  a 
possession  of  any  other  lot.     (Code  of  Civil  Procedure,  §  3G9.) 

§  65.  Elements  of  adverse  possessLon.  For  the  purpose  of  con- 
stituting an  adverse  possession,  by  a  person  claiming  title,  founded 
upon  a  written  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  either  of  the  fol- 
lowing cases : 

1.  Where  it  has  been  usually  cultivated  or  improved ; 

2.  Where  it  has  been  protected  by  a  substantial  inelosure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply 
of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  husbandry, 
or  for  the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or  not 
inclosed,  according  to  the  usual  course  and  custom  of  the  adjoining 
country,  is  deemed  to  have  bom  occupied  for  the  same  length  of 
time,  as  the  part  improved  and  cultivated.  (Code  of  Civil  Pro- 
cedure, §  370.) 

§  66.  Adverse  possession  not  upon  written  instrament  or  judge- 
ment. Where  there  has  been  an  actual  continued  occupation  of 
premises,  under  a  claim  of  title,  exclusive  of  any  other  right,  but 
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not  founded  upon  a  written  instrument,  or  a  judgment  or  decree,    §9  67-71 
the  premises  so  actually  occupied,  and  no  others,  are  deemed  to 
have  been  held  adversely.    (Code  of  Civil  Procedure,  §  371.) 

§  67.  FoMession  and  oconpancy  n<yt  upon  written  instminent  or 
judgment.  For  the  purpose  of  constituting  an  adverse  possession, 
by  a  person  claiming  title,  not  founded  upon  a  written  instrument, 
or  a  judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  either  of  the  following  cases,  and  no  others : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure; 

2.  Where  it  has  been  usually  cultivated  or  improved.  (Code  of 
Civil  Procedure,  §  372.) 

§  68.  Belation  of  landlord  and  tenant  as  affecting  advene  pos- 
seesion.  Where  the  relation  of  landlord  and  tenant  has  existed 
between  any  persons,  the  possession  of  the  tenant  is  deemed  the 
possession  of  the  landlord,  until  the  expiration  of  twenty  years 
after  the  termination  of  the  tenancy ;  or,  where  there  has  been  no 
written  lease,  until  the  expiration  of  twenty  years  after  the  last 
payment  of  rent;  notwithstanding  that  the  tenant  has  acquired 
another  title,  or  has  claimed  to  hold  adversely  to  his  landlord. 
But  this  presumption  shall  not  be  made,  after  the  periods  pre- 
scribed in  this  section.     (Code  of  Civil  Procedure,  §  373.) 

§  69.  Kight  to  real  property  not  affected  by  descent  oast.    The 

right  of  a  person  to  the  possession  of  real  property  is  not  impaired 
or  affected,  by  a  descent  being  cast,  in  consequence  of  the  death 
of  a  person  in  possession  of  the  property.  (Code  of  Civil  Pro- 
cedure, §  374.) 

§  70.  Action  to  redeem  real  property  from  mortgage.  An  action 
to  redeem  real  property  from  a  mortgage,  with  or  without  an 
account  of  rents  and  profits,  may  be  maintained  by  the  mort- 
gagor, or  those  claiming  under  him,  against  the  mortgagee  in 
possession,  or  those  claiming  under  him,  unless  he  or  they  have 
continuously  maintained  an  adverse  possession  of  the  mortgaged 
premises,  for  twenty  years  after  the  breach  of  a  condition  of  the 
mortgage,  or  the*  non-fulfilment  of  a  covenant  therein  contained. 
(Code  of  Civil  Procedure,  §  379.) 

§  71.  Action  relating  to  property  purchased  by  guardian  ad  litem 
0r  offleer  making  sale  of  infant's  property.  [ButJ  !N'o  action  shall 
be  brought  for  or  in  respect  to  real  property  by  a  person  claiming 
that  the  property  has  been  heretofore  sold  under  a  judgment  in 

23 
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§§  72-73       an  action  directing  the  sale  wherein  there  were  infant  defendants 

for  whom  a  guardian  ad  litem  had  been  appointed,  and  the 
premises  were  sold  at  public  auction  and  purchased  by  or  in  behalf 
of  such  guardian  ad  litem,  commissioner  or  other  officer  and 
where  the  deed  to  the  premises  so  purchased  has  been  recorded  in 
the  proper  office  for  thirty  years,  unless  such  action  shall  be  com- 
menced [within  six  months  after  this  act  takes  effect.J  on  or 
before  March  first,  nineteen  hundred  seventeen.  (Code  of  Civil 
Procedure,  §  1679,  pt,  as  amended  L.  1916,  ch.  585.) 

§  72.  Disabilities  as  affecting  actioins  relating^  to  real  property. 
If  a  person,  who  might  maintain  an  action  to  recover  real  property, 
or  the  possession  thereof,  or  make  an  entry,  or  interpose  a  defence 
or  counterclaim,  founded  on  the  title  to  real  property,  or  to  rents 
or  services  out  of  the  same,  is  when  his  title  first  descends,  or  his 
cause  of  action  or  right  of  entry  first  accrued,  either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  terai  less  than  for  life. 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
[in  this  titlej  for  commencing  the  action,  or  making  the  entry, 
or  interposing  the  defence  or  counterclaim;  except  that  the  time 
so  limited  cannot  be  extended  more  than  ten  years,  after  the  dis- 
ability ceases,  or  after  the  death  of  the  person  so  disabled.  (Code 
of  Civil  Procedure,  §  375.) 

ARTICLE  21 
Rkcoveky  of  Chattel. 
Section  73.  Action  to  recover  chattel. 

§  73.  Action  to  recover  chattel.  An  action  to  recover  a  chattel 
must  he  commenced  within  six  years  after  the  cause  of  action  has 
accrued.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  taking, 
detaining,  or  injuring  personal  property,  by  the  defendant,  or  the 
person  whom  he  represents,  muM  he  commenced,  irithin  three  years 
after  the  can^e  of  action  has  accrued.  An  action  to  recover  [thej 
a  chattel  cannot  be  maintained,  after  an  action  has  been  com- 
menced upon  an  undertaking,  fjiven  to  procure  the  return  of  the 
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chattel^  in  a  case  where  the  court  makes  an  order  directing  the   §8  74-76 
abatement  of  the  original  action  to  recover  the  chattel,  [as  pre- 
scribed  in  this  section.J     (Code  of  Civil  Procedure,  §§  382,  pt., 
383,  pt,  1736,  pt.) 

ARTICLE  22 

Sealed  Instrument 

Section  74:.  An  action  on  sealed  instrument. 

§  74.  Action  on  sealed  instrument.  [The  following  actions 
must  be  commenced  within  the  following  periods,  after  the  cause 
of  action  has  accrued.    Within  twenty  years : J 

An  action  upon  a  sealed  instrument  [.J  7nust  he  commenced 
within  twenty  years  after  the  cause  of  action  has  accrued. 

But  where*  the  action  is  brought  for  breach  of  a  covenant  of 
seizin,  or  against  incumbrances,  the  cause  of  action  is,  for  the 
puri)oses  of  this  section  only,  deemed  to  have  accrued  upon  an 
eviction,  and  not  before.    (Code  of  Civil  Procedure,  §§  380,  381.) 

ARTICLE  23 
Statute 
Section  75.  Action  on  liability  created  by  statute. 

§  75.  Action  on  liability  created  by  statute.  An  action  to 
recover  upon  a  liability  created  by  statute,  except  a  penalty  or 
forfeiture,  mvst  he  commenced  withm  six  years  after  the  cause  of 
action  has  accrued.    (Code  of  Civil  Procedure,  §  382,  pt.) 

ARTICLE  24 
Will 
Section  76.  Action  to  establish  a  will. 

§76.  Action  to  establish  will.  An  action  to  establish  a  will 
must  be  commenced  within  six  years  after  the  cause  of  action  has 
accrued.  Where  the  will  has  been  lost,  concealed,  or  destroyed, 
the  cause  of  action  is  not  deemed  to  have  accrued,  until  the  dis- 
coverv',  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of 
the  facts  upon  which  its  validity  depends.  (Code  of  Civil  Pro- 
cedure, §  382,  pt.) 
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ARTICLE  25 

Construction  and  Effect 

Section  77.  Construction. 

78.  Chapter  does  not  affect  action  on  bank  bill. 

79.  Chapter  applies  to  people. 

80.  Effect. 

§§  77-78  §  77.  Construction.     The  provisions  of  this  chapter  apply  and 

constitutei  the  only   rules   of  limitations   applicable,   to   a  civil 
action  or  special  proceeding,  except  in  one  of  the  following  cases : 

1.  A  case,  where  a  different  limitation  is  especially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written  contract 
of  the  parties; 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the  first 
day  of  July,  1848.  The  statutes  then  in  force  govern,  with  respect 
to  such  a  cause  of  action  or  defence ; 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a  person 
is  entitled,  when  this  act  takes  effect,  to  commence  an  action,  or  to 
institute  a  special  proceeding,  or  to  take  any  proceeding  therein,  or 
to  pursue  a  remedy  upon  a  judgment,  where  he  commences,  insti- 
tutes, or  otherwise  resorts  to  the  same,  before  the  expiration  of  two 
years  after  this  act  takes  effect ;  in  either  of  which  cases,  the  pro- 
visions of  law  applicable  thereto,  immediately  before  this  act  takes 
effect,  continue  to  be  so  applicable,  notwithstanding  the  repeal 
thereof ; 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect.  The  word  "  action,"  contained  in  this 
chapter,  is  to  be  construed,  w^hen  it  is  necessary  so  to  do,  as  includ- 
ing a  special  proceeding,  or  any  proceeding  therein,  or  in  an  action. 
(Code  of  Civil  Procedure,  §  414.) 

§  78.  Chapter  does  not  affect  action  on  bank  bill.  This  chapter 
does  not  affect  an  action  to  enforce  the  payment  of  a  bill,  note,  or 
other  evidence  of  debt  issued  by  a  moneyed  corporation,  or  issued 
or  put  in  circulation  as  money.    (Code  of  Civil  Procedure,  §  393.) 

§  79.  Chapter  applies  to  people.  The  limitations  prescribed  in 
this  [title J  chapter  apply  alike  to  actions  brought  in  the  name 
of  the  people  of  the  state,  or  for  their  benefit,  and  to  actions  by 
private  persons.     (Code  of  Civil  Procedure,  §  389.) 

§  80.  Effect.  This  act  shall  take  effect  July  first,  nineteen  hun- 
dred and  twenty. 
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(Provisions  from  the  Code  of  Civil  Procedure,  including  the  legis- 
lation of  1918,  assigned  to  the  Tax  Law.) 

[709] 


Tax   Law 


AX  ACT  to  amend  the  tax  law  relating  to  moneys  paid  into  court 
and  the  procedure  for  the  review  of  assessments. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

Section  1.  Chapter  sixty-two  of  the  laws  of  nineteen  hundred 
and  nine  entitled  "An  act  in  relation  to  taxation,  constituting 
chapter  sixty  of  the  consolidated  laws  "  is  hereby  amended  by 
inserting  in  article  one  thereof  the  following  new  section  to  read 
as  follows : 

§  3a.  Taxation  of  real  property  purchased  with  pension  money,   g  3^ 

[except  thatj  Real  property  purchased  with  the  proceeds  of  a  

pension  granted  by  the  United  States  for  military  or  naval  serv- 
ices, and  owned  by  the  pensioner,  or  by  his  wife  or  widow,  is  sub- 
ject to  seizure  and  sale  for  the  collection  of  taxes  or  assessments 
lawfully  levied  thereon.     (Code  of  Civil  Procedure,  §  1393,  pt.) 

§  2.  This  act  shall  take  effect  July  first,  nineteen  hundred  and 
twentv. 

[711] 


TRANSPORTATION  CORPORATIONS  LAW 


(Provisions  from  the  Code  of  Civil  Procedure,  including  the  l^is- 
lation  of  1918,  assigned  to  the  Transportation  Corporations 
Law.) 

[713] 
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AX  ACT  to  amend  the  traiisjxirtation  corporations  law  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
.Assembly,  do  enact  as  follows: 

Section  1.  "Chapter  two  hundred  and  nineteen  of  the  laws  of 
nineteen  hundred  and  nine  entitled  ''An  act  in  relation  to  trans- 
portation  corporations,  excepting  railroads,  constituting  chapter 
sixty-three  of  the  consolidated  laws  ''  is  hereby  amended  by  adding 
to  article  three  thereof  the  following  new  sections  to  read  as 
follows : 

§  15.  Attachment  of  iroods  in  vessel.    [Except  as  otherwise  pre-   §§  15-16 
scribed  in  the  next  section]  The  owner  or  master  of  a  vessel,  on  '■ 

board  of  which  goods  of  a  defendant,  against  whom  [a  warrant] 
an  order  of  attachment  is  issued,  have  been  shipped  for  transporta- 
tion, without  reshipment  and  transshipment  in  the  state,  to  a  port 
or  place  without  the  state,  may  transport  and  deliver  them  accord- 
ing to  their  destination,  notwithstanding  the  [warrant]  order; 
unless  the  plaintiff,  his  agent  or  attorney,  execute  to  the  owner  or 
the  master  of  the  vessel,  a  written  undertaking,  with  sufficient 
sureties,  in  a  sum  specified  therein,  to  pay  him  all  expenses,  dam- 
ages, and  charges,  which  may  be  incurred  by  him,  or  to  which  he 
may  be  subjected,  for  unlading  the  goods  from  the  vessel,  and  for 
all  necessary  detention  of  the  vessel,  for  that  purjx)8e.  The  under- 
taking must  be  approved,  with  respect  to  its  form,  the  sum  specified 
therein,  and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice 
of  the  court,  or  the  county  judge  of  the  county  wherein  the  vessel 
is  situated,  or  in  the  city  and  county  of  New  York,  by  a  justice 
of  the  supreme  court.  [The  last]  This  section  does  not  apply, 
where  the  owner  or  master,  before  the  shipment  of  the  goods,  had 
actual  information  of  the  granting  of  the  [warrant]  order,  or 
where  he  has,  in  any  wise,  connived  at  or  been  privy  to,  the  ship- 
ment thereof,  for  the  purpose  of  screening  them  from  legal  process, 
or  of  hindering,  delaying,  or  defrauding  creditors.  (Code  of  Civil 
Procedure,  §§  652,  1653.) 

§  16.  Subsequent  attachment  against  domestic  vessel.  Where  a 
domestic  vessel,  or  share  or  interest  therein,  has  been  attached, 
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8§  17-19a     and  afterwards  released,  [as  prescribed  in  this  title ;  or]  another 

[warrantj  order,  against  the  same  defendant,  shall  not  be  levied 
on  the  same  property,  by  sheriff  of  the  same  or  of  any  other  county, 
until  after  the  first  [warrant J  order  has  been  vacated  or  annulled. 
(Code  of  Civil  Procedure,  §  698,  pt.) 

§  17.  Proceedings  upon  claim  by  third  party  to  domestic  vessel 
attached.  Where  a  vessel,  belonging  to  a  port  or  place  in  the 
United  States,  or  a  share  or  interest  therein,  is  attached,  the  court 
or  judge,  on  the  application,  within  thirty  days  thereafter,  of  a. 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof.  (Code  of  Civil 
Procedure,  §  660.) 

§  18.  Form  of  appraisal  of  attached  domestic  vessel.  A  valuation 
of  a  vessel,  or  of  a  share,  or  interest  therein,  [made  as  prescribed 
in  this  article]  must  be  in  writing,  and  subscribed  by  the  apprais- 
ers; each  of  whom  must  take  and  subscribe  an  affidavit,  annexed 
thereto,  to  the  effect,  that  the  valuation  is,  in  all  respects,  just 
and  fair,  and  that  the  value  of  the  vessel,  share,  or  interest,  is 
truly  stated  therein,  according  to  the  deponent's  belief.  The  valu- 
ation must  be  immediately  returned  to  the  court  or  judge;  and, 
after  an  undertaking  is  given,  or  after  the  expiration  of  the  time  to 
give  an  undertaking,  as  prescribed  in  the  next  section,  it  must  be 
delivered  to  the  sheriff.     (Code  of  Civil  Procedure,  §  661.) 

§  19.  Undertaking  upon  claim  to  attached  domestic  vessel. 
Within  two  days  after  the  valuation  is  returned,  the  claimant  or 
his  agent  may  execute  an  undertaking  to  the  sheriff,  with  sufficient 
sureties,  approved  by  the  court  or  judge,  who  must  justify  in  twice 
the  appraised  value,  to  the  effect,  that,  in  an  action  to  be  brought 
on  the  undertaking,  the  claimant  will  establish  that  he  was  the 
owner  of  the  vessel,  share,  or  interest,  at  the  time  of  the  levy  there- 
upon; and  that,  in  case  of  his  failure  to  do  so,  he  will  pay  the 
amount  of  the  valuation,  with  interest  from  the  date  of  the  under- 
taking, to  the  sheriff;  or,  if  the  [warrant]  order  is  vacated  or 
annulled,  to  the  defendant,  or  his  personal  representative.  (Code 
of  Civil  Procedure,  §  662.) 

§  19a.  Discharge  of  domestic  vessel  from  attachment  upon  under- 
taking. Upon  [suchj  an  undertaking  being  executed  and  delivered 
to  the  sheriff  upon  a  claim  by  a  third  party  to  a  domestic  vessel 
held  under  attachment,  the  court  or  judge  must  make  an  order, 
directing  the  vessel  or  share  to  be  discharged  from  the  attachment. 
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Thereupon  the  sheriff  must  discharge  the  same  accordingly.   (Code   §§  19b-19e 
of  Civil  Procedure,  §  663.)  

§  19tr.  Action  upon  nndertaking.  The  court  or  judge  may,  upon 
the  application  of  either  party,  at  any  time  before  the  [warrant] 
order  is  vacated  or  annulled,  direct  the  sheriff  to  commence  an 
action  upon  the  undertaking,  upon  such  terms  and  conditions,  and 
under  such  regulations,  between  him  and  the  applicant,  as  it  or 
he  deems  just.  And  if  the  [warrant J  order  of  attachment  is 
vacated  or  annulled,  the  defendant  in  the  attachment,  his  assignee, 
or  personal  representative,  may  commence  and  maintain  an  action 
upon  the  undertaking,  or  may  be  substituted  in  place  of  the  sheriff, 
in  an  action  pending  thereupon.  In  such  an  action,  the  claimant 
may  show,  in  bar  of  a  recovery,  that  he  was  the  owner  of  the  vessel, 
share,  or  interest,  at  the  time  when  it  was  attached.  If  judgment 
passes  against  him,  the  plaintiff  is  entitled  to  recover  the  amount 
of  the  valuation,  with  interest  from  the  date  of  the  undertaking. 
(Code  of  Civil  Procedure,  §§  664,  665.) 

§  19c.  Valuation  of  foreign  attached  vessel  on  claim  by  third 
party.  Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached,  it  must  be  valued,  as  prescribed  [in  sections  660  and  661 
of  this  act,]  for  a  domestic  vessel,  upon  the  application  of  a  person, 
who  makes  afSdavit,  to  the  effect  that  he  is  the  owner  thereof,  or 
that  he  is  the  agent  of  a  person,  naming  him  and  his  residence, 
whom  he  believes  to  be  the  owner  of  the  vessel,  share,  or  interest 
attached.  [Such]  Notice  of  the  application  must  be  given  to  the 
plaintiff,  as  the  court  or  judge  deems  reasonable.  (Code  of  Civil 
Procedure,  §§  666,  667.) 

§  19d.  Undertaking  upon  claim  to  foreign  attached  vessel. 
Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months  from 
the  approval  of  the  undertaking,  if  it  appears  therein  that  the 
vessel,  share,  or  interest  belonged,  at  the  time  of  attaching  it,  to 
the  person  in  whose  behalf  the  claim  is  mada  (Code  of  Civil 
Procedure,  §  668.) 

§  19e.  Discharge  of  attachment  upon  foreign  vessel.  Unless 
[such]  an  undertaking  is  given,  the  court  or  judge  must  grant  an 
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88  19f~19i     order  discharging  the  vessel,  share,  or  interest  so  claimed,  from 

the  attachment;  whereupon  the  sheriff  must  discharge  the  same 
accordingly.     (Code  of  Civil  Procedure,  §  669.) 

§  19f.  Annullment  of  attachment  upon  foreig^n  vessel.  If,  after 
such  an  undertaking  is  given  by  the  plaintiff,  the  [warrant]  order 
is  vacated  or  annulled,  or  the  attachment  is  discharged  as  to  the 
vessel,  share,  or  interest,  the  defendant  or  his  agent  is  entitled  to 
claim  the  same,  or  the  proceeds  thereof,  if  it  has  been  sold,  only 
upon  his  showing,  to  the  satisfaction  of  the  court  or  judge,  that 
the  undertaking  has  been  discharged ;  or  giving  to  the  plaintiff  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect, 
that  they  will  indemnify  the  plaintiff'  against  all  charges  and 
expenses,  in  consequence  of  the  undertaking.  (Code  of  Civil 
Procedure,  §  670.) 

§  19g.  Sale  of  foreign  vessel  under  attachment.  If  the  under- 
taking of  the  plaintiff  is  not  discharged,  or  he  is  not  indemnified, 
[as  prescribed  in  this  article,]  within  one  month  after  the  defend- 
ant becomes  entitled  to  claim  the  vessel,  share,  or  interest,  [as  so 
prescribed,]  it  may  be  sold  by  the  sheriff,  in  whose  custody  it  is, 
upon  an  order  of  the  court  or  judge;  and  the  prcoeeds  of  the  sale 
must  be  paid  to  the  persons  who  executed  the  uiulrr^nki:^';,  for 
their  indemnity.     (Code  of  Civil  Procedure,  S  671.) 

§  lOh;  Failure  to  make  claim  upon  foreign  or  domestic  vessel 
attached.  If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of 
a  domestic  vessel,  or  of  a  share  or  interest  therein,  within  thirty 
days  after  it  is  attached,  or  if  the  proper  undertaking  is  not  exe- 
cuted by  the  claimant ;  or  if  a  claim  is  not  made,  within  that  time, 
by  or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  or 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by  the 
sheriff,  under  an  order  of  the  court  or  judge,  upon  the  application 
of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a  sale  is 
necessary.  Where  a  shart  or  interest  in  a  vessel,  foreign  or 
domestic,  is  attached,  if  the  proper  claim  to  it  is  not  made,  by  or  in 
behalf  of  an  owner  thereof,  within  thirtv  davs  thereafter,  it  mav 
be  sold  by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon 
the  application  of  a  joint  owner,  or  his  agent.  (Code  of  (^ivil 
Procedure,  §§  672,  673.) 

§  19i.  Discharge  of  attachment  against  vessel.    AMiere  a  vessel 
or  a  share  or  interest  therein  is  attached,  application  to  discharge 
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the  attachment  may  be  made  as  provided  in  the  civil  practice  rules   §§  19J-191 
for  the  discharge  of  an  attachment     (Code  of  Civil  Procedure, 
§  692,  pt.) 

§  19j.  Undertaking  under  junior  attachment  for  release  of  for- 
eign vessel.  Where  a  foreign  vessel,  or  a  share  or  interest  therein, 
has  been  attached  and  valued,  £as  prescribed  in  article  second  of 
this  title,]  and  the  plaintiff,  in  the  first  [warrant]  order  of  attach- 
ment, fails  to  give  an  undertaking  to  prevent  the  release  thereof, 
the  court  or  judge  may  grant  to  the  plaintiif  in  a  second  [war- 
rant,] order  then  in  the  sheriif's  hands  for  execution,  an  extension, 
of  not  more  than  three  days  thereafter,  within  which  to  furnish 
an  undertaking,  in  all  respects  like  the  one  to  be  furnished  by 
the  first  plaintiif ;  and  if  he  furnishes  it ;  within  that  time,  he  has 
the  same  rights  and  privileges,  and  is  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  vessel  and  its  proceeds,  and  the 
subsequent  proceedings  relating  thereto,  as  if  his  was  the  first 
[warrant.]  order.     (Code  of  Civil  Procedure,  §  701.) 

§  19k.  Subsequent  attachment  of  foreign  vessel  after  failure  to 
give  undertaking  for  release  under  prior  attachments.  If  a  foreign 
vessel,  or  a  share  or  interest  therein,  has  been  attached,  and  after- 
wards released,  by  reason  of  the  failure  of  the  plaintiff,  in  the 
first  or  the  second  [warrant]  order,  to  give  an  undertaking  to 
prevent  the  release,  it  shall  not  be  again  attached,  under  [a  war- 
rant] an  order  against  the  same  defendant,  which  has  been 
delivered  to  the  sheriff  of  the  same  counts'',  before  the  expiration 
of  the  time  within  which  the  undertaking  should  have  been  fur- 
nished ;  but  it  may  be  again  attached,  imder  a  subsequent  [war- 
rant] order,  against  the  same  defendant;  in  which  case,  the 
plaintiff  therein,  and  the  plaintiff  in  each  [warrant]  order  subse- 
quently delivered  to  the  sheriff,  have  the  same  rights,  and  privi- 
leges, and  are  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  subsequent  proceed- 
ings relating  thereto,  as  if  the  [warrant]  order,  under  which  it 
was  attached,  was  the  first  [warrant]  order,  (Code  of  Civil 
Procedure,  §  702.) 

§  19  1.  Extension  of  time  for  undertaking  for  release  of  foreign 
vessel.  A  second  extension  of  the  time,  with  which  to  furnish 
an  undertaking  to  prevent  the  release  of  a  foreign  vessel,  or  a 
share  or  interest  therein,  shall  not  be  granted.  (Code  of  Civil 
Procedure,  §  705,  pt.) 

§  2.  This  act  shall  take  effect  Julv  first,  nineteen  hundred  and 
twentv. 
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Institution  for  Deaf  Mutes 


ALBANY 

].  B.  LYON  COMPANY,  PRIKTERS 


REPORT  OF  TRUSTEES 


To  the  Legislature  of  the  State  of  New  York: 

The  Trustees  of  the  Northern  New  York  Institution  for  Deaf- 
Mutes  herewith  submit  for  consideration  the  following  report  for 
the  fiscal  year  ending  June  30,  1918 : 

By  the  death  of  Hon.  Frederick  D.  Kilbum,  which  joccurred  in 
December  last,  this  Board  has  lost  a  member  of  worth  and  ability, 
who  was  ever  ready  to  give  his  time  and  good  judgment  to  further 
the  best  interests  of  the  institution,  and  his  good  counsel  will  be 
missed  at  our  meetings. 

The  past  year  has  been  a  progressive  one  for  the  institution. 
We  are  no  longer  hampered  by  lack  of  accommodations  for  the 
little  ones  of  the  kindergarten,  as  the  annex  to  the  building  of 
that  department  was  completed  and  turned  over  to  our  use  some 
months  ago,  and  we  have  been  enabled  properly  to  care  for  the 
increased  attendance  of  pupils  at  the  institution,  now  greater 
than  that  of  any  previous  year. 

We  are,  and  we  believe  justly  so,  proud  of  the  good  work  accom- 
plished by  our  Superintendent  and  his  able  corps  of  assistants  in 
preparing  the  pupils  entrusted  to  their  care,  to  more  successfully 
grapple  with  the  problem  of  life's  work,  handicapped  as  they  are 
by  their  unfortunate  physical  condition.  The  instruction  which 
they  receive  at  the  school,  aiming  as  it  does  to  expand  their  possi- 
bilities as  men  and  women,  uplifting  their  character,  and  giving 
them  training  along  agricultural  lines,  in  domestic  science,  and 
also  in  several  of  the  mechanical  arts  or  trades,  cannot  but  help  to 
be  of  great  benefit  to  them,  as  has  been  proven  in  many  instances. 

It  would  not  seem  right  to  submit  this  report  without  speaking 
of  the  patriotic  spirit  which  prevails  at  the  institution,  and 
which  has  led  faculty  and  students  to  engage  zealously  in  all  lines 
of  war  work  open  to  them.  It  is  a  matter  of  deep  regret  to  deaf 
boys  and  girls  that  they  are  not  able  to  take  a  leading  part  in  this 
war  for  righteousness,  which  is  the  immediate  business  of  our 
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country.  Knowing  this,  the  superintendent  and  teachers  have 
sought  to  find  an  outlet  for  the  patriotic  zeal  of  their  students  along 
such  lines  of  war  activities  as  they  were  able  to  take  up.  Our 
Superintendent  has  given  himself  unstintedly  to  war  work,  so  far 
as  his  duties  have  permitted  him  to  do  so,  and  has  taken  a  promi- 
nent and  active  place  upon  several  of  the  war  committees. 

The  institution  will  need  an  appropriation  from  the  State  dur- 
ing the  coming  year,  for  a  new  heating  plant  in  the  kindergarten 
building,  for  painting  and  for  ordinary  repairs,  and  especially 
for  grading  the  grounds  around  the  new  kindergarten  annex. 

You  are  referred  to  the  report  of  our  Treasurer,  which  will 
be  printed  herewith,  for  the  very  satisfactory  condition  of  our 
financial  affairs. 

Respectfully  submitted, 

HEXRY   A.    MILLER, 

PresidenL 


REPORT  OF  THE  TREASURER 


To  the  Board  of  Trustees  of  the  Northern  New  York  iTistituturn 
for  Deaf 'Mutes: 

Gentlemen. —  I  herewith  submit  my  annual  report  of  receipta 

and  expenditures  for  the  fiscal  year  ending  June  30,  1918: 

General  Fund 

Receipts 

Balance  on  hand  July  1, 1917 $12,493  58 

From  State  Comptroller 24,230  06 

From  State  Comptroller  (special) 170  33 

From  Massachusetts  Bonding  Company 42  48 

From  Franklin  Countv 3,146  55 

From  Clinton  County 2,242  81 

From  St.  Lawrence  County 1,515  61 

From  Jefferson  Countv 1,313  36 

From  Broome  Countv 1,170  52 

From  Washington  County 932  52 

From  Oswego  County 797  47 

From  Essex  County  677  47 

From  Saratoga  County 367  50 

From  Cortland  County 350  00 

From  Rensselaer  County  264  24 

From  Onondaga  County 144  31 

From  Broome  County 106  67 

From  Warren  County 90  00 

From  Lewis  County 30  00 

From  miscellaneous  earnings 504  08 


Total $50,589  56 
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Expenditures 

For  salaries  of  officers $11,088  3S 

For  wages  and  labor 4,202  58 

For  expenses  of  managers 388  98 

For  provisions 6,921  92 

For  household  stores 1,608  94 

For  clothing 2,382  24 

For  fuel  and  light 5,719  74 

For  hospital  and  medical  supplies 512  37 

For  shop,  farm  and  garden  supplies 2,606  97 

For  ordinary  repairs    635  67 

For  transportation 659  86 

For  miscellaneous 2,723  61 

Balance  on  hand  July  1,  1918 11,078  30 

Total $50,589  56 


STATE  OF  NEW  YORK, 

Vss,  : 
County  of  Feanklin, 

Matt  C.  Ransom,  of  Malone,  county  and  State  aforesaid,  being 
duly  sworn,  deposes  and  says  that  he  is  the  treasurer  of  the 
Northern  New  York  Institution  for  Deaf-Mutes,  and  that  the 
foregoing  statement  of  receipts  and  expenditures  of  said  institu- 
tion for  the  fiscal  year  ending  June  30,  1918,  is  in  all  respects 
just  and  true,  according  to  the  best  of  deponent's  knowledge  and 
belief. 

MATT  C.  RANSOM, 

Treasurer.  • 
Subscribed  and  sworn  to  before  me 

this  30th  day  of  October,  1918. 

F.  F.  FisK, 

Notary  Public, 


REPORT  OF  EXECUTIVE  COMMITTEE 


To  the  Board  of  Trustees  of  the  Northern  New  York  Institution 
for  Deaf-Mutes: 

During  the  fiscal  year  ending  June  30,  1918,  yonr  Executive 
Committee  has  held  five  meetings,  minutes  of  the  proceedings  of 
which  were  kept  by  the  Secretary  of  the  Committee  and  will  be 
read  to  you  as  a  part  of  this  report. 

During  the  year  the  system  of  checking  up  and  auditing  all 
accounts  and  claims  against  the  institution  by  the  Committee 
each  quarter  has  been  continued  with  satisfactory  results. 

Your  Committee  in  conjunction  with  the  Superintendent  has 
taken  charge  of  and  acted  upon  all  matters  requiring  formal  action 
or  decision,  and  that  were  of  such  character  as  not  to  require  or 
properly  call  for  a  meeting  of  the  full  board  of  trustees. 

During  the  year  many  matters  which  did  not  require  formal 
meetings  have  had  the  attention  of  the  Committee  and  the  Chair- 
man has  had  many  conferences  with  the  Superintendent  in  relation 
to  the  daily  affairs  of  the  institution,  as  and  when  called  upon  by 
the  Superintendent  or  otherwise. 

All  of  which  is  respectfully  submitted. 

Dated,  October  30,  1918. 

MATT  C.  RANSOM, 

Chairman  Executive  Committee. 
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REPORT  OF  THE  SUPERINTENDENT 


To  the  Board  of  Trustees  of  the  Northern  New  York  InstUutian 
for  Deaf 'Mutes: 

Gentlemen. —  The  year  for  which  this  report  is  made,  was 
one  of  earnest  endeavor  and  successful  accomplishment.  The 
general  health  of  the  household  was  good.  The  attendance  was 
larger  than  in  any  previous  year,  and  partly  owing  to  increased 
per  capita  allowances,  the  financial  condition  of  the  institution 
remains  unimpaired,  in  spite  of  great  advances  in  the  cost  of 
living. 

The  whole  number  of  pupils  connected  with  the  institution  last 
year  was  one  hundred  and  twenty.  Of  these,  sixty-seven  were 
state  pupils  and  fifty-three  were  county  pupils.  Our  graduating 
class  consisted  of  two  boys  and  two  girls,  of  whom  two  are  doing 
post-graduate  work  and  two  have  found  profitable  employment. 
In  this  connection  it  might  be  well  to  state  that  all  of  the  young 
men  and  women  who  have  completed  our  course  of  study  are  now 
filling  positions  of  responsibility,  and  their  services  to  society 
establish  their  worth  as  citizens.  Some  of  them  have  become 
fathers  and  mothers,  and  it  is  fair  to  presume  that  their  children, 
none  of  whom  are  deaf,  will  add  strength  to  the  coming  generations. 

Our  teachers  of  last  year  remain  with  us,  except  two  who  have 
found  positions  elsewhere.  Their  places  have  been  filled  by  the 
engagement  of  Miss  Myrl  Spaulding,  a  graduate  of  the  Potsdam 
State  Normal  School,  and  Miss  Ellen  B.  Cobb,  who  received  her 
training  at  Scranton,  Penn.,  and  who  has  had  two  years  of  actaal 
teaching  experience  in  a  school  for  the  deaf.  Miss  Esther  Rubin 
has  charge  of  our  physical  instruction.  This  feature  of  our  work 
has  been  organized  to  meet  the  requirements  of  law,  and  in  addi- 
tion, talks  on  hygiene,  setting-up  and  gymnastic  drilk,  very 
attractive  and  helpful  Swedish  exercises,  rhythmic  calisthenics  and 
folk  dancing  have  been  continued. 
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We  are  glad  to  have  the  use  of  the  annex  this  fall.  Its  dormi- 
tories have  relieved  the  congestion  of  the  kindergarten,  and  to 
general  school  work  it  furnishes  many  needed  facilities.  In  addi- 
tion to  sleeping  accommodations  for  about  twelve  pupils  and  three 
teachers,  the  building  provides  three  class-rooms  and  an  audi- 
torium in  which  our  public  exercises  can  be  held. 

Your  consideration  should  be  given  to  what  seems  to  be  a  dis- 
int^rating  process  that  is  gradually  destroying  considerable  por- 
tions of  the  terra  cotta  which  is  a  structural  part  of  the  colonnade, 
and  of  the  overhead  porch  parapet.  A  number  of  the  balusters 
are  cracked  and  broken,  and  some  of  the  rail  pieces  are  damaged 
beyond  repair.  These  conditions  which  confront  us  are  altogether 
unsatisfactory,  and  justify  our  early  objections  to  the  use  of  so 
much  of  this  material  in  the  construction  of  our  new  buildings. 

Some  of  the  buildings  should  be  repaired.  The  ice-house  needs 
a  new  roof,  the  bams  should  be  shingled,  and  concrete  floors  should 
be  laid  in  the  horse^bam  and  the  pig-pen.  It  is  six  years  since  the 
central  group  of  buildings  was  put  up.  The  weather  has  had  its 
effect  upon  them,  and  they  begin  to  show  the  need  of  paint.  No 
provision  has  been  made  to  do  grading  near  the  kindergarten 
annex,  and  as  a  result  last  spring  the  boiler  room  of  this  building 
was  filled  with  water  to  a  depth  of  about  five  feet.  The  furnaces 
in  the  kindergarten  have  been  in  use  since  1897.  There  are  four 
of  them  and  they  have  been  repaired  from  time  to  time,  but  their 
condition  now  necessitates  the  purchase  of  new  parts  which  would 
cost  so  much  that  it  is  thought  best  to  suggest  the  putting  in  of  a 
different  system  of  heating  for  this  building.  These  old  furnaces 
have  never  been  satisfactory' ;  they  require  anthracite  which  is 
hard  to  get;  they  are  expensive  to  operate;  and  it  seems  as  though 
this  were  the  time  to  replace  them  with  something  better.  Other 
buildings  of  the  school  are  heated  by  low  pressure  steam  boilers, 
in  which  soft  coal  can  be  burned.  They  are  easy  to  handle,  quick 
to  respond,  and,  best  of  all,  they  meet  the  situation  with  less  cost 
of  fuel  and  labor.  As  the  kindergarten  is  already  equipped  with 
steam  pipes  for  indirect  radiation,  it  is  recommended  that  a  boiler 
be  purchased  for  early  installation.  For  these  repairs  —  painting, 
grading  and  change  of  heating  methods  —  the  Legislature  should 
be  asked  to  provide  funds,  as  under  the  excessively  high  cost  of 
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operation  the  institution  could  not  meet  these  large  additional 
expenses  without  seriously  impairing  its  financial  condition* 

Last  June  school  was  closed  one  week  earlier  than  usual,  in  order 
to  afford  opportunity  for  our  faculty  to  attend  a  meeting  of  New 
York  State  teachers  of  the  deaf,  which  was  held  in  New  York 
city.  Every  teachei*  was  in  attendance,  much  to  our  advantage, 
because  unlike  most  conferences  of  the  kind,  the  proceedings  of 
this  meeting  consisted  largely  of  practical  demonstrations  in  class 
work  at  one  of  the  best  schools  in  the  State,  the  Lexington  Avenue 
Institution.  At  the  Washington  Heights  Institution  there  was 
given  an  exhibition  of  military  training  which  probably  could  not 
be  equaled  among  the  deaf  anywhere  else  in  the  world.  The  meet- 
ing of  so  many  others  who  are  engaged  in  the  same  line  of  work 
and  the  exchange  of  thoughts,  the  seeing  of  their  own  problems  in 
process  of  solution  and  the  results  attained,  must  add  to  the 
strength  of  our  teachers  and  to  the  general  eflBciency  of  the  schooL 

The  war  has  developed  a  great  need  of  patriotic  endeavor,  not 
only  by  men  in  uniform,  but  by  that  great  body  of  citizens  in  plain 
clothes,  who  because  of  age,  sex,  or  physical  condition,  are  not 
permitted  to  go  to  the  front.  They  are  the  home  fighters.  They 
do  things  here  in  order  that  our  armies  may  do  things  over  there. 
They  make  bright  the  colors  of  the  flag  for  which  our  soldiers 
bleed  and  die.  They  pray  and  sustain  the  nation's  hope  while  our 
men  win  victor^'.  There  are  about  a  hundred  million  of  them 
left  behind,  and  among  them  are  those  of  our  school,  whose  efforts 
have  been  a  source  of  inspiration  to  all.  The  teachers  have  been 
very  earnest  in  their  work  for  all  war  activities.  They  assisted  in 
the  house-to-house  canvass  for  monthly  pledges  to  the  Red  Cross. 
They  have  given  much  of  their  spare  time  to  work  at  Red  Cross 
headquarters,  some  of  them  completing  a  first-aid  course,  and 
one  qualified  as  an  instructor  in  the  making  of  surgical  dressings. 
The  girls  have  crocheted  afghans,  worked  on  surgical  dressings  and 
assisted  in  food  conservation  work.  The  boys  have  been  useful  in 
distributing  Liberty  Loan  and  other  war  literature,  they  have  sold 
bonds,  three  of  our  Boy  Scouts  having  won  war  medals,  and  made 
144  large  packing  cases  for  the  Malone  Chiipter  of  the  American 
Red  Cross.  Three  of  them  bought  sixty  dollars'  worth  of  War 
Savings  Stamps  with  money  which  they  had  earned  during  the 
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summer^  and  several  of  them  have  applied  themselves  to  essential 
industries  such  as  farming  and  the  manufacturing  of  anny  equip- 
ment, and  to-day  nine  of  our  pupils  who  left  school  during  the  year 
are  engaged  in  work  which  is  necessary  to  the  support  of  the  war. 
Our  house  carpenter  and  instructor  in  sloyd  has  volunteered  his 
services  to  the  Y.  M.  C.  A.  and  within  a  few  days  he  expects  to 
sail  for  England,  where  he  will  teach  carpentry  to  crippled 
soldiers.  Dr.  Roy  I.  Marshall,  one  of  our  graduates,  has  heen 
overseas  for  some  little  time.  He  is  a  physician  of  fine  promise 
and  we  feel  certain  that  he  will  give  a  good  account  of  himself. 
Perhaps  it  might  be  interesting,  as  a  matter  of  record  and  of 
general  information,  to  state  that  every  person  employed  at  the 
institution  who  earns  a  salary  contributed  more  or  less  to  the 
support  of  the  Red  Cross.  Nearly  all  subscribed  for  Liberty 
Bonds.  Their  holdings  now  amount  to  over  $9,000,  and  during 
the  year  there  were  made  at  the  school  66  pairs  of  socks,  21 
sweaters,  12  pairs  of  wristlets,  4  helmets,  5  face  cloths  and 
8  crocheted  afghans.  This  is  the  spirit  which  prevails  at  the 
institution,  and  there  is  no  group  of  boys  and  girls  anywhere  who 
wotdd  be  willing  to  do  more  in  helping  to  carry  the  flag  to  victory. 
The  President  of  our  Board  of  Trustees  has  made  a  splendid  record 
as  Food  Administrator  for  Franklin  County,  and  individual 
members  of  the  Board  have  rendered  conspicuous  service  to  the 
cause. 

We  feel  keenly  the  loss  of  Mr.  Frederick  D.  Kilbum,  our  friend 
and  associate.  For  over  thirty-three  years  he  had  been  a  trustee, 
and  he  was  the  last  of  our  charter  members.  He  saw  the  institu- 
tion grow  up  from  very  humble  beginnings  to  its  present  condition 
of  usefulness,  and  in  many  ways  he  contributed  to  its  success.  He 
was  interested  in  all  things  which  pertained  to  the  public  good, 
but  naturally  he  held  more  closely  at  heart  the  development  of 
Malone  and  the  needs  of  her  people.  He  was  always  glad  to 
identify  himself  with  their  progress.  Publicly  and  privately  he 
served  them  well,  and  when  the  call  came  for  leadership  in  the 
activities  of  war,  he  did  not  shirk  the  responsibilities  which  he  was 
called  upon  to  bear.  He  could  not  carry  arms  against  the  enemy 
at  the  front,  as  two  of  his  sons  volunteered  to  do,  but  as  Chairman 
of  Franklin  County  Home  Defense  Committee,  Chairman  of  the 
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Malojie  Chapter  of  the  American  Red  Cross,  and  in  many  other 
ways  he  rendered  service  at  home,  which  was  important  and 
vitally  necessary.  He  was  an  indefatigable  worker  and  in  all  hia 
efforts,  even  as  the  burdens  became  heavier  and  heavier,  taxing 
iis  strength  to  the  utmost,  he  never  complained  or  even  thought 
of  sacrifice.  All  that  he  did  was  done  cheerfully  and  most 
willingly.  He  only  regretted  that  he  could  not  do  more.  Even 
after  he  was  a  stricken  man,  with  the  Grim  Reaper  close  upon 
iim,  he  struggled  on  full  of  courage  and  devotion.  He  was  a 
patriot,  indeed,  and  one  who  died  in  the  service  of  his  country. 

Respectfully  submitted, 

EDWARD  C.  RIDER, 

SuperintendenL 


REPORT  OF  THE  PHYSICIAN 


To  the  Board  of  Trustees  of  the  Northern  New  York  Institution 
for  Deaf-Mutes: 

Gentlemex. —  Afi  medical  officer  of  the  institution,  permit  me 
to  submit  my  report  for  the  year  just  past.  Last  fall  I  volun- 
teered to  do  medical  service  in  the  army,  and  was  away  from 
Malone  from  October  1917  to  February  1918.  During  that  time 
there  were  six  cases  of  diphtheria  among  the  pupils  and  one 
developed  among  the  teachers.  About  eighteen  others  showed 
positive  in  test.  Drs.  Kissane  and  VanDyke  had  charge  of  the 
cases.  Prompt  measures  of  prevention  were  taken  and  rigorous 
conditions  of  quarantine  established,  with  the  result  that  there 
were  no  fatalities  and  the  spread  of  the  disease  was  checked.  There 
also  were  two  cases  of  pneumonia,  with  Dr.  Dalphin  in  attendance. 
Both  of  these  made  speedy  recoveries.  In  addition,  during  the 
remaining  portion  of  the  year  there  were  those  cases  such  as  colds 
and  disturbances  along  the  alimentary  tract  which  are  more  com- 
mon to  children.  The  general  health  of  the  household  is  good^ 
and  the  hygienic  conditions  of  the  institution  are  very  satisfactory. 

Respectfully, 

A.   G.   WILDING, 

Physician. 
[13] 
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REPORT  OF  THE  PRESIDENT  OF  THE  BOARD  OF 

TRUSTEES 


In  the  period  which  has  elapsed  since  th^  last  annual  report, 
the  affairs  of  the  institution  have  progressed  in  a  normal  and  in  a 
general  satisfactory  manner.  The  outstanding  circumstance  which 
haB  required  the  close  attention  of  the  Board  of  Trustees  and  of  the 
officers  of  the  institution  has  been  the  large  deficit  in  our  annuial 
operations  arising  out  of  the  high  cost  of  commodities  and  sup- 
plies used  by  the  institution  and  by  the  general  increase  in  wages. 
The  Federation  for  the  Support  of  Jewish  Philanthropic  Institu- 
tions has  again  most  generously  responded  to  the  needs  of  our 
situation  by  again  increasing  the  amount  of  its  annual  payment 
to  us  beyond  the  amount  stipulated  in  the  guarantee  given  to  us 
by  the  federation  at  the  time  of  its  organization.  Too  much 
praise  cannot  be  bestowed  nor  too  much  gratitude  expressed  for 
the  liberal  and  broad-minded  spirit  which  the  federation  has  dis- 
played in  its  relations  with  our  institution.  It  is  but  a  slight 
expression  of  our  appreciation  and  gratitude  to  say  that  the  fed- 
eration has  in  many  ways  proved  of  invaluable  assistance  to  lis  in 
our  work 

At  the  last  session  of  the  Legislature,  laws  were  passed  whereby 
the  per  capita  payment  for  State  pupils  was  increased  from  $375 
to  $400  per  annum  and  for  county  pupils  from  $350  to  $400 
per  annum,  such  increase  to  continue  operative  until. the  30th 
day  of  June  immediately  following  the  declaration  of  peace.  Con- 
ferences of  the  principals  of  the  various  institutions  for  the  deaf 
in  this  State  were  recently  held  in  Albany  to  take  measures  with 
respect  to  the.  large  deficits  which  had  arisen  in  each  of  these 
institutions,  with  the  result  that  bills  are  now  pending  in. the 
Legislature,  and  seem  likely  of  passage,  whereby  the  per  capita 
appropriation  will  be  increased,  until  the  expiration  of  one  year 
after  the  declaration  of  peace,  from  $400  per  annum  to  $425  per 
annum. 
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As  a  result  of  the  repeated  recommendations  and,  in  some 
inatances^  the  directions  of  the  State  Board  of  Charities  and  of 
the  Department  of  Public  Charities  of  the  City  of  New  York, 
that  various  changes  and  improvements  be  made  in  our  building, 
steps  have  been  taken  in  the  effort  to  procure  a  special  appropria- 
tion from  the  legislature  to  cover  the  cost  of  these  changes  and 
improvements.  It  is  not  possible  at  this  time  to  state  whether 
such  appropriation  will  be  made,  but  it  is  hoped  that  the  Legis- 
lature will  do  so  for  the  reason  that  these  improvements  are 
urgently  needed.  The  necessity  therefor  is  obvious  when  it  is 
considered  that  the  main  part  of  our  building  was  erected  nearly 
forty  years  ago  and  is  therefore  in  many  respects  lacking  in 
modem  facilities  and  improvements. 

From  the  time  when  the  United  States  entered  into  the 
European  War,  we  have  omitted  no  opportunity  to  co-operate  with 
the  authorities  in  every  way  in  our  power  to  aid  in  winning  the 
war.  Formal  offers  were  made  by  us  to  all  govenmiental  agencies 
which  might  avail  themselves  of  our  assistance  or  facilities  to 
place  at  their  disposal  our  building  and  the  personal  assistance  of 
all  who  are  connected  with  the  institution.  In  one  particular 
instance  we  were  able  to  render  a  distinct  service  by  placing  at 
the  disposal  of  the  War  Camp  Community  organization  some  of 
our  dormitories  for  the  accommodation  of  sailors  and  soldiers  dur- 
ing the  summer  vacation  period  of  our  school  These  facilities 
were  fully  utilized  and,  we  are  informed,  gave  great  satisfaction 
to  the  War  Camp  Community  organization.  In  addition  to  fur- 
nishing the  sleeping  acconmiodations,  arrangements  were  made 
whereby  meals  were  furnished  at  a  nominal  cost  to  the  sailors 
and  soldiers.  Special  mention  must  be  made  of  the  fact  that 
practically  our  entire  staff  of  officers  and  employees  contributed 
their  personal  services  in  this  work.  Miss  Carroll,  our  stewardess, 
gave  up  her  entire  summer  vacation  and  gave  her  entire  attention 
to  this  work  during  the  summer  vacation.  Mrs.  Dr.  Taylor,  Miss 
Buell,  Miss  Pybas,  Miss  McLaughlin,  Miss  Hess  and  Miss 
Oaivigan  contributed  materially  to  the  success  of  the  undertaking, 
giving  to  it  a  large  part  of  their  tima 

In  addition  to  other  war  functions  pursued,  the  following  may 
be  mentioned:     A  Junior  Bed  Cross  organization  was  formed 
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among  the  pupils,  and  under  the  direction  of  the  teachers  and 
officers  the  girls  in  that  organization  did  a  considerable  amount 
of  knitting  and  also  made  a  large  quantity  of  bandages.  An 
agencTjT  for  the  sale  of  thrift  stamps  was  established  in  the  institu- 
tion's office  and  the  pupils  were  encouraged  by  the  teachers  and 
officers  to  purchase  them,  which  they  did  to  a  considerable  extent. 
Liberty  Bonds  were  bought  to  the  full  extent  of  their  means  by 
teachers,  officers  and  employees,  all  of  whom  donated  one  day's 
salary  to  the  United  War  Work  Campaign  Fund.  It  is  a  pleasure 
to  record  in  this  respect  that  many  of  the  pupils  contributed  their 
.™  .pendrng  moa^'t  fti.  ^rly  »« J 

The  prizes  which  were  awarded  to  pupils  at  the  close  of  the 
school  term  in  June,  1918,  were  in  the  form  of  War  Savings 
Stamps  and  thrift  stamps,  with  the  exception  of  the  Levi  Golden- 
berg  prizes,  which  by  the  terms  of  the  donation  were  required  to 
be  in  gold. 

Miss  Ethelwynne  Frick,  a  teacher  in  the  literary  department, 
was  granted  leave  of  absence  for  one  year  to  engage  in  overseas 
work  under  the  auspices  of  the  Young  Men's  Christian  Association. 

The  first  annual  conference  of  the  principals  and  teachers  of 
the  New  York  State  schools  for  the  deaf  was  held  in  this  institu- 
tion June  10  to  June  12,  1918,  and  was  in  all  respects  notably 
sacceasful.  The  object  of  the  conference,  which  is  to  be  held 
annually,  is  to  demonstrate  the  school  work  of  the  particular  insti- 
tution in  which  the  conference  is  held  and  to  discuss  subjects  of 
interest  in  the  education  of  the  deaf.  Among  those  present  at 
the  conference  were  Dr.  Robert  W.  Hill,  Superintendent  of  the 
State  and  Alien  Poor,  Dr.  A.  C.  Hill,  Inspector  of  the  State 
Department  of  Education,  and  Miss  Helen  Hill,  Inspector  of  the 
State  Board  of  Charities.  The  delegates  to  the  conference  were 
given  every  facility  and  were  extended  all  of  the  courtesies  at  the 
hands  of  our  institution  and  its  officers  which  the  circumstances 
required,  and  many  expressions  of  appreciation  were  made 
therefor. 

The  premises  No.  64  West  128th  Street,  upon  which  this  asso- 
ciation has  owned  a  second  mortgage  which  was  the  gift  of  the 
estate  of  the  late  Rachel  Heyman  Pf eiffer,  deceased,  were  recently 
sold,  and  the  proceeds  realized  therefrom  have  been  paid  into  the 


12 

Pfeiffer  Fund,  which  fund  was  established  for  the  benefit  of  our 
industrial  department.  The  details  with  respect  to  this  sale  are 
contained  in  the  report  of  the  Finance  Committee,  which  will  be 
submitted  with  this  report. 

The  thanks  of  the  association  are  due  to  Mr.  Greorge  Rosenf eld 
and  Mrs.  Cecile  Swartz  for  their  generous  donation  of  building 
fund  certificates  of  the  association,  the  proceeds  thereof  to  be 
devoted  to  the  equipment  of  the  institution's  library;  also  to  Mr. 
Abraham  Erlanger  for  his  verj  kind  donation  of  $600  to  be  used 
in  equipping  the  institution's  laundry  with  electric  lights  and  for 
repairs  to  the  institution's  building. 

Mr.  A.  J.  Amateau,  Executive  Director  of  the  Society  for  the 
Welfare  of  the  Jewish  Deaf,  appeared  before  our  Board  of 
Trustees  and  gave  useful  advice  and  assistance  with  respect  to  the 
industrial  training  of  our  pupils.  A  special  committee  was 
appointed  to  consider  the  subject,  and  thereafter  considered  it  in 
detail  with  Mr.  Amateau,  and  it  is  to  be  hoped  that  his  sugges- 
tions will  develop  usefully. 

We  record  with  pride  that  two  of  our  trustees,  Mr.  Myron  S. 
Falk  and  Mr.  Arthur  M.  Wolff,  volunteered  their  services  as 
officers  in  the  United  States  Army  and  for  many  months,  have 
been,  and  still  are,  discharging  their  duties,  the  former  as  a  major 
in  the  engineering  corps  and  the  latter  as  a  captain  in  an  infantry 
regiment  which  underwent  active  service  on  the  battle-fields  of 
France. 

It  is  a  constantly  recurring  matter  of  pleasure,  made  none  the 
less  pleasant  by  the  annual  repetition  of  the  fact,  that  our  corps 
of  officers  and  teachers  have  continued  to  disdharge  their  impor- 
tant duties  with  marked  industry,  devotion  and  efficiency.  Our 
Principal,  Dr.  Harris  Taylor,  occupying  as  he  does  a  high  posi- 
tion among  the  educators  of  the  deaf  in  this  country,  has  dis- 
charged his  duties  to  the  great  advantage  of  our  institution  and 
of  its  work  and  is  entitled  to  our  thankful  appreciation. 

To  the  many  kind  and  generous  friends  of  our  institution  whose 
benefactions  are  in  part  recorded  in  this  report  and  in  greater 
detail  in  the  report  of  the  principal  herewith  submitted,  our 
grateful  thanks  are  due  and  are  hereby  tendered. 
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Under  the  watckful  supervision  of  the  State  Department  of 
Charities,  of  the  State  Board  of  Education  and  of  the  Depart- 
ment of  Public  Charities  of  the  City  of  New  York,  whose  inspec- 
tional  reports  and  suggestions  based  thereon  we  receive  with 
high  appreciation,  and  under  the  industrious  and  zealous  manage- 
ment of  the  affairs  of  the  institution  by  its  Board  of  Trustees,  but 
principally  as  a  result  of  the  skillful  and  capable  discharge  of 
their  duties  by  our  Principal,  Dr.  Taylor,  and  the  teaching  staff, 
it  is  justifiable  to  say  that  our  institution  continues  to  maintain 
a  conspicuous  position  among  the  foremost  schools  for  the  deaf 
in  this  country  —  a  fact  which  must  suffice,  and  does  suffice,  as  a 
complete  rjBward  to  all  those  whose  self-sacrificing  efforts  have 
contributed  to  this  result.  Notable  among  these  are  the  chairmen 
of  the  several  standing  committees  of  the  Board  of  Trustees,  as 
to  each  of  whom  it  may  be  said  that  he  has  devoted  himself  to  his 
official  duties  in  behalf  of  the  institution  with  the  unswerving 
purpose  of  advancing  its  welfare  and  without  regard  to  the  per- 
sonal sacrifice  and  labor  thereby  entailed. 

Respectfully  submitted, 

FELIX  H.  LEVY, 

President. 
Dated,  February  28,  1919. 
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REPORT  OF  THE  PRINCIPAL 


To  the  Board  of  Trustees  of  the  iTistitution  for  the  Improved 
Instruction  of  Deaf -Mutes: 

Deab  Sibs. —  For  many  years  it  was  the  custom  of  the  princi- 
pal to  make  an  annual  report  for  the  year  ending  October  15th, 
a  period  which  failed  to  coincide  with  the  school  year,  the  fiscal 
year  of  the  institution  or  the  fiscal  year  of  the  State  of  New 
York  or  of  the  City  of  New  York.  The  period  of  the  last  annual 
report  was  changed  so  as  to  enable  the  principal  to  record  the 
affairs  of  the  institution  for  a  school  year  —  that  is,  from  Septem- 
ber 1st  to  August  3l8t. 

This  period,  which  at  first  seemed  ideal,  proved  to  be  most 
unsatisfactory.  The  fiscal  year  of  the  institution  has  been  changed 
so  as  to  embrace  the  calendar  year.  Unexpected  conditions  have 
made  it  necessary  to  hold  the  annual  meeting  of  the  Association 
for  the  Improved  Instruction  of  Deaf-Mutes  in  February  instead 
of  November,  as  had  long  been  the  custom  of  this  corporation. 

The  foregoing  changes  make  it  desirable  that  the  report  of  the 
principal  hereafter  should  more  nearly  harmonize  in  point  of  time 
with  the  reports  of  the  other  officials  of  the  institution  and  should 
record  the  events  and  activities  of  the  calendar  year.  In  order  to 
attain  this  end,  the  present  report  covers  the  period  from  Septem- 
ber 1,  1917,  to  December  31,  1918,  inclusive. 

Within  this  period  the  number  of  pupils  enrolled  was  287; 
the  average  attendance  2i37. 

The  movement  in  population  during  this  period  was  as  follows : 

Boys  Girls  Total 

Pupils  in  the  institution  August  31, 

1917    121  110  131 

Pupils  admitted 30  26  56 

Total  number  of  pupils  under 

instruction 151  136  287 

Pupils  withdrawn   19  27  46 

Total  number  of  pupils  in  at- 
tendance December  31, 1918 .       132  109  241 
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Maintenance  for  the  pupils  enrolled  December  31,  1918,  was 
provided  as  follows: 

Boys 

By  the  State  of  New  York 62 

By  New  York  city 65 

By  various  counties  exclusive  of  New 

York  city 1 

By  parents 3 

By  the  institution 1 

By  the  institution  and  parents 


132 


Girls 

Total 

69 

121 

39 

104 

1 

2 

3 

6 

4 

5 

3 

3 

109 

241 

Six  pupils  were  maintained  by  the  institution  out  of  funds 
other  than  public  during  their  entire  connection  with  the  institu- 
tion and  one  was  thus  supported  during  part  of  his  time  of 
enrollment. 

The  foregoing  pupils  resided  as  follows: 


Boys 

New  York  cily 129 

Columbia  county 

Orange  county 1 

Osw^o  county 1 

Rockland  county 

Sullivan  county * 

Ulster  county 

Westchester  county 

Connecticut  

Georgia 

North  Carolina 

Mexico    


Girls 


99 

1 


1 
1 
1 
3 
1 
1 
1 


Total 

228 


132 


109 


241 
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The   pupils   admitted   during   the  year  were  maintained   as 
follows : 

Boys 

By  the  State  of  New  York 6 

By  New  York  city 20 

By  parents 1 

By  the  institution 

By  the  iiurtitution  and  parents 1 

By  the  State  of  New  York  and  the  in- 
stitution      1 

By  Orange  county 1 

By  Sullivan  county 
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The  forgoing  pupils  resided  as  follows : 

Boys 

New  York  city 28 

Sullivan  county 

Orange  county •        1 

Georgia 

New  Jersey 

North  Carolina 

Virginia    

Mexico   1 


30 


Girls 

Total 

4 

10 

15 

35 

2 

3 

3 

3 

1 

2 

•   •  •   • 

1 

•   ■  •  • 

1 

1 

1 

26 

56 

Girls 

Total 

21 

49 

1 

•    •   •    • 

1 

1 

1 

1 

•    •   •    • 

26 

56 

At  the  close  of  school  in  June,  1918,  Miss  Florence  M.  Putnam 
tendered  her  resignation.  Miss  Putnam  was  connected  with  the 
institution  for  nine  years,  one  year  in  training  and  eight  years 
as  a  teacher.  During  all  this  time  she  was  most  earnest,  con- 
scientious and  painstaking  in  her  work.  Her  resignation  was 
accepted  with  regret.  Mrs.  Eliza  S.  Woddrop  was  granted  a 
year's  leave  of  ahsence.  Miss  Ethelwynne  Frick  also  was  granted 
a  leave  of  absence  of  one  year  in  order  that  she  might  engage  in 
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overseas  activities  under  the  direction  of  the  Young  Men's  Chris- 
tian Association.  Vacancies  were  filled  by  the  appointment  of 
Miss  Ellen  M.  Wangler,  Miss  Florence  E.  Wangler  and  Miss 
Marion  L.  Murray.  The  staff  of  literary  instructors  was  increased 
and  Mrs.  Euth  Taylor  Ayers  was  appointed  to  fill  the  additional 
position. 

Miss  Anna  Heller  and  Miss  Bessie  Finn  completed  the  course 
of  instruction  as  teachers  in  training  and  were  graduated  in  June. 
Both  accepted  positions  as  teachers  in  the  INTorth  Carolina  School 
for  the  Deaf  and  entered  upon  their  duties  the  first  of  September, 
1918. 

The  present  class  of  teachers  in  training  consists  of  six  members : 
Miss  Ruth  Stein,  Miss  Grace  Mulcahy,  Miss  L.  Belle  Johnson 
and  Miss  Laura  E.  Broadbrooks,  all  of  Batavia,  New  York ;  Miss 
Alice  Deckert,  of  Mercersburg,  Pennsylvania;  and  Miss  Anna 
Costello,  of  Jamestown,  New  York. 

Owing  to  industrial  conditions  which  grew  out  of  the  war, 
practically  all  of  the  advanced  pupils  found  very  remunerative 
employment  and,  unfortunately,  withdrew  from  school.  This  left 
the  institution  without  a  graduating  class. 

The  closing  exercises  were  held  on  June  14th,  and  were  attended 
by  a  large  and  enthusiastic  audience.  On  this  occasion  prizes  in 
war  savings  certificates  and  thrift  stamps  were  distributed!  as 
follows : 

LITERART  DEPARTHEUT 

Levy  Ooldenberg  Prizes 

To  the  two  boys  showing  the  best  improvement  in  studies  and 
conduct : 

First  Prize,  Robert  Begy $12  09 

Second  Prize,  David  Hirshkowitz 10  09 

To  the  two  girls  showing  the  best  improvement  in  studies  and 
conduct: 

First  Prize,  Rose  Stahl $12  09 

Second  Prize,  Lillian  Bariskin 10  09 

Morris  L.  Chaim  Prize 
To  the  pupil,  boy  or  girl,  showing  best  progress  in  lip-reading: 
Dagny  Aslaksen * $10  09 
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Nathan  Herrman  Prizes 

To  the  pupils  between  the  ages  of  five  and  ten  years,  two  prizes : 
For  best  conduct: 

Harry  Steinberg $4  17 

Nettie  WaU 4  17 

For  best  progress  in  studies: 

Israel  Simkowitz 4  17 

Jennie  Rosso   4  17 

For  best  improvement  in  speech : 

Becky  Spivak 4  17 

To  pupils  over  ten  years  of  age: 

For  best  conduct: 

Isador  Stem 6  17 

Rachel  Rosenberg 6  17 

For  best  progress  in  studies: 

Isador  Unger 0  17 

Dorothy  Kerbel 6  17 

For  best  improvement  in  speech: 

Joseph  Borowick 6  17 

INDUSTRIAL  DBPARTHENT 

Levy  Golderiberg  Prizes 

For  best  improvement  in  industrial  work: 

Isreal  Liebman   6  17 

Esther  Simches * 6  17 

It  is  pleasing  to  note  that  the  older  pupils  have  gained  a  pro- 
ficiency in  lip-reading  that  enables  them  to  enjoy  and  profit  by 
lectures  and  stories  at  the  Metropolitan  Museum  of  Fine  Arts. 

There  have  been  very  few  changes  in  the  personnel  of  the 
industrial  department.  On  January  1,  1918,  Mr.  Charles  L 
David,  a  teacher  of  ability  and  a  man  of  excellent  character, 
resigned  as  instructor  in  tailoring.  Mr.  David  was  succeeded  by 
Mr.  John  F.  Thompson.    In  September,  1918,  Miss  Florence  M. 
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Hess  retired  as  instructor  in  cooking  in  order  to  give  her  entire 
attention  to  her  duties  as  matron.  Miss  Ida  S.  Lavine,  instructor 
in  millinery  and  embroidery,  took  charge  of  the  classes  in  cooking 
for  the  remainder  of  the  year.  Two  girls  are  studying  type- 
writing, filing  and  general  oflSce  work  under  the  direction  of  Miss 
Evelyn  Krupp  and  Miss  Irene  Maloney. 

In  equipment  of  this  department  there  have  been  material 
changes  and  improvements.  Electric  irons  of  the  best  and  latest 
type  for  the  tailor  shop,  sewing  room  and  laundry,  tools  for  the 
carpentry  shop,  new  tables  for  the  tailor  shop  and  sewing  room, 
two  knitting  machines,  a  darning  machine,  apparatus  for  the 
gymnasium,  tables  and  storage  facilities  for  the  millinery  room 
and  elsewhere  have  all  been  installed.  By  erecting  a  wood  and 
glass  partition  across  the  tailor  shop,  a  larger  room  has  been  pro- 
vided for  the  classes  in  sign  painting;  and  this  has  been  done 
without  encroaching  upon  the  space  needed  in  the  tailor  shop. 

The  changes  in  the  officers  and  employees  of  the  household 
department  have  been  numerous.  Owing  to  the  scarcity  of  help, 
this  department  has  generally  been  from  ten  to  eighteen  persons 
short  of  its  usual  quota.  At  the  close  of  the  summer  vacation 
Miss  Marie  Sapp  resigned  as  assistant  matron  to  become  matroii 
of  the  Cedar  Knolls  School  for  Girls,  at  Hawthorne,  New  York. 
It  was  deemed  best  to  have  the  matron  give  her  entire  attention 
to  the  household  and  to  make  no  attempt  immediately  to  fill  the 
vacant  position.  For  years  one  person  had  held  the  dual  position 
of  instructor  in  physical  training  and  supervisor  of  the  older  boys, 
not  being  able  to  render  adequate  service  in  either  capacity.  Since 
the  beginning  of  the  present  school  year,  Mr.  Julien  Bronstein 
has  confined  his  attention  to  the  physical  training  of  the  pupils 
and  Mr.  Joseph  Worzel  has  served  as  supervisor  of  the  large  boys. 
Within  the  last  year  the  following  suj^ervisors  have  resigned: 
Miss  Belle  Weiner,  Miss  Sara  Rosenheim  and  Mrs.  C.  W.  Briggs, 
and  were  succeeded  by  Miss  Mella  Sullivan,  Miss  Frances  Walsh 
and  Mrs.  Christina  Morrison. 

In  this  connection  it  seems  appropriate  to  mention  the  unusual 
activities  of  the  teachers,  officers  and  pupils  since  the  opening  of 
school  in  September,  1918.     Appreciating  the  problems  which 
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arose  from  the  scarcity  of  help,  the  teachers  and  officers  voluntarily 
took  upon  themselves  many  of  the  duties  which  always  had  be«i 
performed  by  chambermaids  and  cleaaera.  They  also  assisted  in 
the  laundry,  both  by  actual  work  and  by  instructing  the  pupils 
in  ironing.  The  pupils  also  volunteered  for  service  in  various 
capacities  and  have  rendered  material  assistance.  The  trustees 
decided  to  allow  reasonable  compensation  for  all  work  performed 
by  the  pupils  in  excess  of  what  had  hitherto  been  regarded  as  a 
logical  part  of  their  industrial  training.  But  for  the  assistance 
thus  rendered  the  household  work  of  the  institution  much  of  the 
time  would  have  been  practically  at  a  standstill. 

Desk  lamps  have  been  placed  in  the  bedrooms  of  the  teachers 
and  officers.  These  have  added  to  the  pleasure  and  convenience 
of  all,  at  the  same  time  lessening  the  consumption  of  electricity. 
A  vacant  space  adjoining  one  of  the  boys'  second  story  dormitories, 
and  a  similar  space  on  the  third  floor,  have  been  converted  into 
comfortable  bedrooms  for  supervisors.  Qianges  in  the  cellar 
have  added  about  two  hundred  and  fifty  tons  to  the  storage 
capacity  of  the  coal  bins.  A  new  fence  now  separates  the  institu- 
tion from  the  Baptist  Home,  and  the  older  girls'  court  is  properly 
drained.  Owing  to  the  scarcity  of  help,  the  high  price  of  materials 
and  the  financial  condition  of  the  institution,  it  was  impossible 
to  make  the  usual  number  of  repairs  during  the  summer  vacation. 
However,  with  the  assistance  of  a  few  of  the  older  pupils 
the  engineer  and  the  carpenter  were  able  to  accomplish  as  much 
as  could  be  reasonably  expected.  The  iron  work  of  the  front 
entrance,  the  window-sills  and  a  number  of  the  rooms  were  painted. 
Practically  all  the  work  was  done  by  employees  and  older  pupils 
who  gave  voluntary  assistance. 

Largely  through  the  interest  of  Mr.  Edwin  Goldsmith  and  Mr. 
Erich  Keibel,  the  Girls'  Club  now  has  a  comfortable  and  attrac- 
tive home.  .  The  members  of  the  Boys'  Club  have  worked  diligently 
to  raise  mon^  to  equip  their  room.  Their  funds  have  been  sup- 
plemented by  a  generous  donation  from  Mr.  Keibel,  and  within  a 
few  weeks  this  club  also  will  have  an  appropriate  place  to  hold 
its  meetings.  The  members  of  the  Boys'  Scouts  and  of  the  Girls' 
Scouts  are  showing  commendable  zeal  in  earning  money  for  the 
good  of  their  respective  organizations. 
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The  library  lacks  only  a  few  appropriate  pictures  to  make  it 
conform  to  the  plans  of  the  Library  Committee.  This  room  is 
also  used  as  a  meeting  place  for  the  Board  of  Trustees  and  its 
various  committees. 

One  of  the  most  important  events  of  the  past  year  was  the  first 
meeting  of  the  Conference  of  Principals  and  Teachers  of  Kew 
York  State  Schools  for  the  Deaf  held  at  the  institution  from 
June  10th  to  June  12th.  This  conference  was  attended  by  more 
than  one  hundred  and  fifty  teachers  of  the  deaf,  nine  principals, 
a  large  number  of  trustees  and  representatives  of  the  State  Board 
of  Charity  and  the  State  Department  of  Education.  The  morn- 
ing sessions  were  devoted  to  demonstrations  of  the  school  work 
of  this  institution  and  in  the  afternoons  there  were  conferences  on 
various  subjects  of  educational  interest.  The  conference  was 
opened  by  Felix  H.  Levy,  Esq.,  president  of  the  institution,  with 
the  following  address  of  welcome: 

'^  In  behalf  of  this  institution  and  of  its  Board  of  Trustees,  I 
am  charged  with  the  pleasant  duty  of  extending  to  you  a  sincere 
and  hearty  welcome  at  this  the  first  annual  conference  of  the 
Principals  and  Teachers  of  the  New  York  Schools  for  the  Deaf. 

"  We  appreciate  as  a  compliment  the  fact  that  you  have  selected 
our  institution  as  the  first  meeting  place  of  your  conference.  Our 
Principal,  Dr.  Taylor,  has  just  told  you  that  he  regards  your 
selection  of  our  institution  as  a  merely  routine  matter,  inasmuch 
as  some  institution  had  to  be  selected  for  your  fii^t  conference.  I 
prefer,  however,  to  regard  it  as  a  compliment  because  we  are  very 
proud  of  the  work  which  our  principal  and  our  staff  of  teachers 
are  doing  here  and  we  believe  that  the  opportunity  that  this  con- 
ference will  give  you  to  inspect  and  study  its  work  will  show 
how  earnestly  and  capably  our  principal  and  staff  of  teachers  are 
performing  the  duties  of  their  positions. 

"  I  would  feel  remiss  if  I  did  not  avail  myself  of  this  oppor- 
tunity to  tell  you,  from  the  standpoint  of  a  person  outside  of 
your  profession,  with  what  great  admiration  the  community  should 
regard  and  does  regard  the  noble  vocation  which  the  women  and 
men  here  present  have  chosen  as  their  life's  occupation.  Unlike 
the  other  learned  professions  —  the  law,  medicine,  engineering 
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and  the  like  —  your  profession  does  not  hold  out  to  you  any  pro^ 
peot  of  attaining  the  great  prizes  which  the  world  bestows  upon 
those  who  are  successful  in  other  professions.  Of  these  others,  it 
may  be  said  that  in  choosing  their  vocations  in  life  there  is  always 
present  the  element  of  attaining  fame  and  fortune.  In  your  pro- 
fession there  is  no  such  element.  You  have  before  you  only  the 
inducement  of  alleviating  an  affliction  which  nature  has  imposed. 
How  much  nobler,  then,  and  inspiring  is  the  vocation  which  you 
have  chosen.  To  those  of  us  who  have  been  for  many  years  con- 
nected in  an  official  capacity  with  the  administrative  and  executive 
management  of  this  institution,  it  has  been  a  constant  source  of 
inspiration  and  admiration  to  observe  the  devotion,  the  skill,  the 
tenderness  and  the  patience  with  which  the  teachers  of  the  deaf 
have  performed  the  difficult  and  important  duties  which  rest  upon 
them. 

"  I  note  with  pleasure  the  presence  here  today  of  a  number  of 
representatives  of  the  important  departments  of  the  State  of  Xew 
York  charged  with  the  duty  of  official  supervision  of  the  work  of 
the  schools  for  the  deaf  in  this  State.  I  observe  with  regret  the 
absence  of  Dr.  Finegan,  of  the  State  Department  of  Education, 
who  had  expected  to  be  present  but  at  the  last  moment  was  pre- 
vented on  account  of  official  duties  keeping  him  in  Albany.  A 
particular  word  of  thanks  is  due  by  all  of  us  to  Dr.  Finegan  for 
the  numberless  acts  done  by  him  in  his  official  position,  which 
have  uniformly  shown  a  sincere  and  deep  interest  on  his  part  in 
the  advancement  of  the  education  of  the  deaf,  and  which  have 
resulted  in  substantial  and  lasting  benefit.  The  sincere  gratitude 
and  thanks  of  all  who  are  connected  with  the  education  of  the 
deaf  are  due  to  Dr.  Finegan  for  his  unfailing  interest  in  their 
work 

"  I  observe  also  with  pleasure  the  presence  here  this  morning 
of  Dr.  Robert  W.  Hill  of  the  State  Department  of  Charities,  of 
Dr.  A.  C.  Hill  of  the  State  Department  of  Education,  and  of 
Miss  Helen  Hill  of  the  State  Department  of  Charities.  If  the 
community  at  large  could  know  and  realize,  as  we  know  and 
realize,  the  sincerity  and  earnestness  with  which  each  of  these 
officials  has  uniformly  performed  his  and  her  duties  in  promoting 
the  welfare  of  the  deaf,  I  am  sure  that  their  names  would  be 
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written  high  up  on  the  roll  of  honor  of  those  public  servants  who 
have  nobly  discharged  their  duties  to  the  commonwealth.  Speak- 
ing for  this  institution  in  particular,  and  I  am  sure  likewise  for 
the  several  institutions  which  are  here  represented,  I  deem  it  an 
especial  duty  to  point  out  that  with  respect  to  each  of  the  officials 
whom  I  have  named  we  feel  ourselves  under  a  constant  and  last- 
ing debt  of  gratitude  for  the  manifold  evidences  of  their  interest 
in  the  welfare  of  the  deaf  and  for  the  zeal  and  earnestness  with 
which  they  have  discharged  their  duties  to  the  State  of  New  York. 
"  It  is  but  a  truism  to  say  that  in  these  solemn  days  of  earnest 
duty,  when  the  minds  of  every  man  and  woman  are  filled 
with  the  great  sense  of  obligation  and  patriotic  duty  to  aid  to  the 
limit  of  one's  power  in  the  great  task  of  speedily  and  victoriously 
ending  the  terrible  war  in  which  we  are  engaged,  it  is  difficult 
indeed  to  turn  one's  mind  from  these  solemn  duties  to  the  tasks 
of  every-day  duty  which  nevertheless  rest  upon  us.  These  duties, 
however,  still  remain  to  be  performed,  and  I  beg  leave  to  express 
a  word  of  commendation  and  praise  to  you  that  you  have  found 
yourselves  able  to  gather  together  in  this  conference  so  that  by 
mutual  interchange  of  opinions  you  may  be  enabled  to  perform 
more  intelligently  and  usefully  the  duties  of  your  noble  profession. 
In  the  days  of  ancient  Rome  the  proverb  ran,  *  Inter  Arma  Silent 
Leges.'  In  many  respects  this  proverb  applies  to  us  in  these 
modem  days.  Nevertheless  our  daily  task  must  not  be  wholly 
neglected.  This  is  particularly  true  of  the  important  work  which 
those  in  your  profession  are  called  upon  to  perform.  The 
children  conunitted  to  your  charge,  afflicted  by  nature  with  a 
grievous  infirmity,  must  by  no  means  be  neglected.  The  future 
welfare  of  the  State  forbids  such  a  thought.  It  follows,  therefore, 
that  in  the  conference  which  begins  here  today  you  are  perform- 
ing a  duty  of  the  highest  importance  to  the  commonwealth.  I 
trust,  therefore,  that,  difficult  as  the  task  may  be,  you  will  be 
able  during  your  deliberations  here  to  free  your  minds  for  the 
time  being  from  the  thoughts  connected  with  the  war  which  press 
upon  all  of  us,  and  that  you  will  be  able  to  conduct  your  delibera- 
tions to  the  great  advancement  of  your  efficiency  in  your  chosen 
profession. 
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^'Again  I  bid  you  a  sincere  welcome  to  this  institution  and 
desire  to  extend  to  you  every  facility  and  convenience  which  you 
may  require  and  which  it  is  in  our  power  to  extend." 

PROGRAM  OF  THE  CONFERENCE 
Monday  Morning,  June  10 

Demonstration  of  School  Work 

Class  Introductory  3 Miss  Pybas 

Voice  and  Rhythm 

Class  Introductory  2 Miss  Milnes 

Word  Pictures;  Voice  and  Rhythm;  Number  Work 

Cla^s  A  2 Miss  Eves 

Word  Pictures 

Class  A  1 Miss  Bennett 

Word  Pictures ;  Voice,  Speech  and  Rhythm 
Arithmetic :    Beginning  problem  work ;  getting  material  for  men- 
tal pictures  of  conditions  of  a  problem 
Primary  and  Intermediate  Classes :    Voice,  Speech  and  Language 
Grammar  Classes :    Departmental  Work 

Afternoon 

Conference 

Subject :    "  What  the  State  Expects  of  its  Schools  for  the  Deaf." 
Discussion  led  by  Dr.  Robert  W.  Hill  and  Miss  Helen  Hill,  State 

Board  of  Charities;  and  Dr.  A.  C.  Hill,  State  Department 

of  Education. 

Tuesday  Morning,  June  11 

Demonstration  of  School  Work 

Class  C  3 Miss  Hancock 

Arithmetic:     The  multiplication  table;  the  table  of  2 
developed  for  first  time;  Voice,  Speech  and  Rhythm 

Class  1B2 Mrs.  Woddrop 

Arithmetic:     Team  work  in  multiplication 

Class  3  B  3 Mrs.  Driscoll 

Voice,  Speech  and  Rhythm 
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Class  3  B  2 Miss  Plumley 

Arithmetic:     First  two  cases  in  fractions 
Primary  and  Intermediate  Classes:    Voice,   Speech,  Language 
Grammar  Classes :     Departmental  Work 
Miss  Frick's  Class  and  Miss  Strickland's  Class:     Special  Work 

in  Geography 
Miss  Bishop's  Class:     Special  Work  in  Language 

Aptsbnoos' 

Conference 

Subject :    "An  Ideal  Course  of  Study  " 
Discussion  led  by  Dr.  Harris  Taylor 

Wednesday  Moening,  June  12 

Demonstration  of  School  Work 

ClasB  3  B  2 Mrs.  Driscoll 

Voice,  Speedi  and  Rhythm 

Class  5  A Miss  Plumley 

Arithmetic :    The  beginning  of  decimals 

Class  7  B  and  5  A Mrs.  Driscoll 

Voice,  Speech  and  Rhythm 
Class  7  B 

Arithmetic:     Cases  in  Percentage 
Primary  and  Intermediate  Classes:     Voice,  Speech,  Language 

and  Arithmetic 
Grammar  Classes:     Departmental  Work 
Miss  Bishop's  Class :    Special  Work  in  Language 
Miss  Frick's  Class  and  Miss  Strickland's  Class:     Special  Work 

in  Geography 

AfI'EBNOON' 

Conference 

Subject:    "  Uniformity  in  Grading  and  in  Naming  of  Classes  in 

Schools  for  the  Deaf  " 
Discussion  led  by  Dr.  A.  C.  Hill,  State  Department  of  Education, 

Albany 
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Thuesday,  June  13 

Visit  to  the  New  York  Institution  for  the  Instruction  of  the  Deaf 

and  Dumb 
(Program  arranged  by  the  Principal,  Mr.  I.  B.  Gardner) 

Feiday,  June  14 

Visit  to  the  Public  Day  School  for  the  Deaf  of  the  City  of  New 

York 
Visit  to  the  Newark  Day  School  for  the  Deaf 

In  co-operation  with  the  Society  for  the  Welfare  of  the  Jewish 
Deaf,  the  institution  continues  to  follow  up  the  activities  of 
former  pupils.  The  Alumni  Association  holds  its  r^ular  monthly 
meetings  at  the  institution. 

Owing  to  the  fact  that  my  last  report  was  dated  August  31, 
1917,  this  is  the  first  opportunity  officially  to  note  the  resignation 
of  Miss  Hose  Weinberger,  assistant  secretary,  who  retired  in  1918. 
During  her  eight  years  in  the  office  she  had  acquired  an  exact 
and  extensive  knowledge  of  the  affairs  of  the  institution  which 
rendered  her  assistance  most  valuable;  while  her  earnest  nature, 
even  disposition  and  unvarying  courtesy  endeared  her  to  all 

Miss  Weinberger  was  succeeded  by  Miss  Mary  Qlasser,  who 
in. a  few  months  resigned  to  be  married.  In  September,  1918, 
Miss  Henrietta  J.  Sper  was  appointed  to  fill  the  position  made 
vacant  by  the  resignation  of  Miss  Qlasser.  Miss  Irene  Maloney 
has  been  added  to  the  staff  as  stenographer  and  office  assistant. 

The  work  of  the  yoimg  ladies  in  the  offioe  has  been  facilitated 
by  a  more  systematic  record  of  the  activities  of  the  pupils.  The 
installation  of  a  pay  telephone  in  a  different  part  of  the  building 
and  of  an  additional  telephone  extension  has  been  of  material 
help,  especially  during  the  past  six  months  when  there  has  been 
only  one  door  girl.  An  additional  typewriter  and  a  new  filing 
case  may  be  mentioned  among  the  improvements  in  office  equip- 
ment. 

Quarterly  parents'  meetings  are  now  a  feature  of  the  institution. 
The  pupils  give  entertainments,  theatrical  or  otherwise;  and  the 
parents  then  observe  the  school  work  and  consult  with  the  prin- 
cipal, teachers  and  officers  about  the  welfare  of  their  childreiL 
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Twenty-eight  pupils  were  under  the  care  of  the  institution  dur- 
ing part  of  the  summer  vacation,  and  fifteen  for  the  entire  period. 
An  adequate  stafF  of  supervisors  remained  at  the  institution  to 
take  care  of  these  children. 

Thanks  to  Mr.  Henry  Caiman  and  the  Children's  Aid  Society, 
ten  girls  spent  a  month,  and  nine  boys  two  weeks,  of  their  vaca- 
tion at  Bath  Beach. 

Practically  all  of  the  older  pupils  found  employment  during 
the  summer  at  wages  varying  from  eight  to  twenty  dollars  a  week. 

On  November  23,  1918,  Miss  Valide  Koehler,  supervisor,  and 
four  little  boys,  on  their  way  to  Central  Park,  were  knocked  down 
by  an  automobile  while  they  were  attempting  to  cross  Fifth  ave- 
nue. The  injuries  were  as  follows:  Miss  Koehler,  sprain  and 
fracture  of  one  of  the  bones  of  the  lower  leg;  Arthur  Liebowitz, 
contusion  of  left  ear  and  "  green  slick "  fracture  of  the  collar 
bone;  Harold  Sisco,  stunned;  William  Graneck,  lacerations  and 
bruises  of  the  left  foot.  Miss  Koehler  has  for  the  last  nine  years 
conducted  the  younger  children  on  similar  excursions  and  has 
always  been  extremely  cautious.  The  accident  was  due  to  reckless 
driving  and  in  no  way  to  carelessness  on  the  part  of  Miss  Koehler 
or  of  the  children  under  her  care. 

Representatives  of  the  State  Department  of  Education,  the 
State  Board  of  Charities,  the  City  Department  of  Public  Chari- 
ties and  the  City  Board  of  Health  have  made  their  usual  inspec- 
tions of  the  institution.  The  comments  and  recommendations  of 
these  inspectors  have  received  most  careful  consideration. 

It  pains  me  to  report  the  deaths  of  two  pupils  within  the  last 
year.  On  Saturday,  March  10th,  Hyman  Silling,  aged  ten  years, 
went  home  to  spend  the  day  with  his  parents,  being  apparently 
well  at  the  time.  The  net  Monday  he  was  reported  asi  having 
the  mumps.  Two  days  later  he  died  of  pneumonia  at  the  Rocke- 
feller nstitute.  Victor  ecco  aged  seven  years,  was  taken  ill  of 
Brights  disease  on  March  31st.  Later  he  was  affected  with 
pneumonia  and  died  on  April  10th.  oth  Hyman  and  Victor 
had  a  strong  hold  upon  the  affections  of  pupilsj  officers,  teachers 
and  employees ;  and  all  shared  the  grief  of  parents  and  relatives. 

The  Medical  Board  has  held  its  regular  meetings  to  advise  the 
House  Committee  and  the  principal  on  matters  pertaining  to  the 
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health  of  the  pupils.  The  attending  physician  is  at  the  institu- 
tion nearly  every  day  and  holds  himself  in  readiness  .to  respond  to 
every  call  for  advice  or  treatment,  no  matter  how  trivial  the  ail- 
ment may  be.  The  aurist  and  the  ophthalmologist  make  monthly 
examinations  of  the  pupils  and  designate  those  to  receive  treat- 
ment. The  neurologist  and  the  dermatologist  offer  their  imme- 
diate services  for  all  cases  requiring  their  attention. 

The  dental  room  has  been  repainted,  has  ideal  lighting,  and  all 
replacements  of  equipment  are  of  the  latest  and  best  in  type  said 
quality.  Dr.  William  Carr,  oral  surgeon,  continues  to  make 
inspections  of  the  mouths  of  all  the  pupils.  His  favorable  reports 
are  very  gratifying,  because  the  dentist  is  a  former  pupil  of  the 
institution. 

The  iostitution,  like  all  other  schools  of  its  nature,  was  affected 
by  the  epidemic  of  Spanish  influenza.  There  were  thirty  cases, 
seven  of  which  were  complicated  with  pneumonia.  Some  of  the 
pupils  were  critically  ill,  but  happily  there  were  no  deaths. 

For  information  regarding  the  physical  welfare  of  our  pupils, 
I  respectfully  refer  you  to  the  reports  of  Dr.  Sydney  A.  Stein, 
attending  physician ;  Dr.  E. .  L.  Meierhof ,  aurist ;  Dr.  Julius 
Wolff,  ophthalmologist;  and  Dr.  Edwin  W.  Nies,  dentist 

I  am  deeply  indebted  to  the  Board  of  Trustees,  the  President, 
and  the  various  committees  for  their  advice  and  assistance,  and 
to  the  officers,  teachers  and  employes  for  their  hearty  cooperation 
in  all  that  pertains  to  the  welfare  of  the  institution.  I  wish  also 
to  express  my  great  personal  obligation  to  all  for  the  overwhelm- 
ing evidences  of  friendship  and  sympathy  I  have  received  within 
the  last  few  months. 

For  special  contribution  thanks  are  extended  to  the  following: 

Seventh  Regiment,  toys,  refreshments,  food  stuffs. 

Mrs.  Benjamin  Feiner,  books. 

Mrs.  Edward  S.  Sykes,  frame,  dolls,  pictures,  books. 

Mr.  Leo  H.  Hirsch,  buttons. 

Mrs.  Ingomar  Goldsmith,  flags,  magazines. 

Mrs.  Rachel  Friend,  books,  papers. 

The  Lufkin  Rule  Company,  part  for  metallic  rulea 

Ray  of  Sunshine  Club,  refreshments. 
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Mr.  Florian  Tobias,  hobby  horse. 

Mr.  Leon  Klee,  vase  and  bronze  bust. 

Mr.  Clarke  G.  Dailey,  $5.00. 

Miss  Helene  Ziim,  through  Dr.  Sydney  A.  Stein,  books. 

John  T,  Stanley  Company,  calendars. 

The  American  Laundry  Machinery  Company,  calendars. 

DeLanoy  &  DeLanoy,  calendars 

The  Ocean  Bathing  Suit  Company,  calendars. 

Milton  Bradley  Company,   calendars. 

H.  Kohnstamm  &  Company,  calendars. 

Miss  Helen  Stein,  books. 

Rev.  Dr.  H.  Pereira  Mendes,  refreshments,  entertainment. 

Mrs.  Clarence  J.  Housman,  knitting  machine. 

Mr.  I.  Fish,  refreshments,  apples. 

Mr.  David  Obemdorf,  party. 

Mr,  Erich  Keibel,  rug,  $50  to  Boys'  Club,  $50  for  entertain- 
ment of  pupils. 

Mr.  Ingomar  Goldsmith,  knitting  machine. 

Mrs.  H.  Goldstone,  through  Dr.  Sydney  A.  Stein,  toys. 

Mr.  E.  P.  Wheeler,  scrap  book. 

Children's  Aid  Society,  two  weeks  vacation  for  children  at 
Bath  Beach. 

J.  L.  Hammett  Company,  calendars. 

Mr.  M.  Strohmenger,  use  of  screw-jack. 

Mrs.  Flora  Spiegelberg,  magazines. 

Messrs.  Toch  Bros.,  paint. 

Library  Bureau,  labels. 

Congregation  Agudath  Jeshorim,  through  Mr.  Julius  Gumpert, 
$9.84. 

International  Exposition  Company,  through  Mr.  Payne,  admis- 
sion to  Dairy  Exposition. 

68th  Street  Playhouse,  admission  to  "  Les  Miserables." 

Master  Enrico  and  Master  Carl  Stein,  books,  toys. 

Mr.  Felix  H.  Levy,  filing  cabinet. 

Mr.  George  Rosenfeld,  two  Building  Fund  Certificates,  books. 

Mrs.  Cecile  Swartz,  1  fifty-dollar  liberty  bond. 

Mr.  W.  W.  Cohen,  admission  to  baseball  game. 

Master  George  and  Miss  Jane  Holzman,  toys. 
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Mrs.  Winslowy  skates. 

Mr.  S.  Cohen,  Source  of  Life  Benevolent  Society,  $10.00. 

London  Button  Company,  buttons. 

Messrs.  Johnson  &  Faulkner,  piece  of  tapestry. 

Mr.  H.  Kamber,  use  of  car. 

Kensington  Mfg.  Co.,  two  drop-handles. 

Mrs.  Paul  Gottheil,  party  for  pupils,  mirrorscope,  post  cards, 
games. 

New  York  League  for  the  Hard  of  Hearing,  tickets  to  Standard 
Theatre. 

Sabbath  School  of  the  Central  Synagogue,  through  Mr.  Joseph 
L.  Wolf,  $25.00. 

Vacation  for  pupil  through  the  efforts  of  Miss  H.  M.  Harding. 

Mrs.  Leopold  Cohen,  books. 

Social  Service  Bureau,  Montefiore  Home,  through  Mrs.  S.  M. 
Stroock,  $30.00. 

Crippled  Children's  Driving  Fund,  rides  for  pupil. 

Anonymous,  through  Mrs.  Felix  H.  Levy,  $25.00. 

Misses  Rosalie  and  Evelyn  Evans,  toys. 

Mrs.  L.  Mayers,  $3.00. 

Respectfully  submitted, 

HARRIS  TAYLOR, 

Principal. 
December  31,  1918. 
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REPORT  OF  THE  ATTENDING  PHYSICIAN 


To  the  Board  of  Trustees  of  the  Association  for  the  Improved 
Instruction  of  Deaf -Mutes: 

Gentlemen. —  In  accordance  with  your  request,  I  herewith 
submit  my  report  for  the  year.  During  the  past  year  like  every 
other  institution  we  have  suffered  from  the  epidemic  of  influenza. 
We  had  a  total  of  thirty  cases,  seven  of  which  were  complicated 
with  pneumonia,  without  any  deaths.  Of  other  diseases  we  had 
one  case  of  diphtheria,  four  cases  of  scarlet  fever  and  one  case 
of  acute  nephritis,  which  terminated  fatally. 

The  food  situation  during  the  past  year  has  been  a  very  trying 
one,  but  through  the  able  management  of  Miss  Carroll  and  the 
hearty  co-operation  of  the  House  Committee,  I  am  able  to  report 
a  very  fine  physical  condition  of  the  children  with  a  decided 
gain  in  weight  in  most  of  them. 

In  closing,  allow  me  to  thank  the  Board,  the  superintendent 
and  the  personnel  for  the  hearty  support  of  all  suggestions  for 
improvement;  also  my  colleagues,  Doctors  Jacobi,  Meierhoff, 
Ooldenberg,  Wolff,  Abrahamson  and  Willy  Meyer  for  their  valued 
assistance 

Respectfully  submitted, 

SYDNEY  A.  STEIN, 

Attending  Physician. 
February  23,  1919. 
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REPORT  OF  THE  AURIST 


To  the  Bo€urd  of  Trustees  of  the  Association  for  the  Improved^ 
Instruction  of  Deaf -Mutes: 

Gei^tlemen. —  During  the  past  year  there  were  nine  cases  of 
chronic  middle  ear  abscesses;  one  case  of  external  ear  abscess; 
one  case  of  acute  rhinitis;  one  case  of  mastoid  disease;  one  case 
of  double  chronic  sinusitis;  nine  cases  of  purulent  rhinitis;  one 
case  of  tonsillar  diphtheria;  two  cases  of  aural  vertigo;  two  cases 
of  nasal  diphtheria;  fourteen  operations  for  removal  of  tonsils 
and  adenoid  growths;  five  cases  of  nasal  disease;  three  cases  of 
nasal  abscess;  seven  cases  of  affections  of  the  external  auditory- 
canal  ;  two  cases  of  acute  inflammation  of  the  middle  ear. 

Respectfully  submitted, 

E.  L.  MEIERHOF, 

AurisL 
Februa/ry  23,  1919, 
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REPORT  OP  THE  OPHTHALMOLOGIST 


To  the  Board  of  Trustees  of  the  Associaiion  for  the  Improved 
Instruction  of  Deaf -Mutes: 

GsNTLBMEN. —  I  have  the  honor  to  submit  herewith  my  annual 
report  for  the  period  ending  February,  1919.  Duritig  this  period 
80  children  were  treated  by  the  institution  nurse  for  the  following 
conditions:  Fifty-four  had  granular  lids,  eleven  had  lid  catarrh, 
fourteen  had  scaly  lids  and  one  suflFered  from  a  stye.  One  new 
case  of  night  blindness  was  discovered  and  one  boy  shows  eye 
Biymtoms  of  brain  tumor.  Thirty-nine  children  were  examined 
at  my  office  for  eye  glasses. 

In  general  I  may  say  the  condition  of  the  children's  eyes  is 
very  good,  far  better  than  a  year  ago. 

Respectfully  submitted, 

JULIUS  WOLFF, 

Ophthalmologist 
February  23,  1919. 
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REPORT  OF  THE  ATTENMNG  DENTIST 


To  the  Board  of  Trustees  of  the  Associatian  for  the  Improved 
Instruction  of  Deaf-Mutes: 

Gentlemen. —  I  beg  herewith  to  submit  a  report  of  the  work 
I  have  done  in  the  dental  office  during  the  period  March,  1918, 
to  February,  1919,  inclusive: 

Extractions 102 

Cleanings    248 

Amalgam  fillings 226 

Plastic  fillings   274 

Treatments 113 

Root  Canal  fillings  14 

Examinations  90 

During  the  above  period  Dr.  William  Carr,  our  supervising 
dentist,  made  one  visit,  at  which  time  he  examined  the  teeth  of 
each  child,  reporting  satisfactory  progress. 

It  is  regrettable  to  have  to  report  that  the  teeth  of  new  pupils 
are  very  much  poorer  on  the  average,  than  in  previous  years. 
This  may  possibly  be  due  to  war  conditions  as  it  affects  their 
diet.  They  have  called  for  more  attention  than  the  pupils  who 
have  been  with  us  for  some  time.  In  the  case  of  children  over 
ten  years  of  age  the  institution  would  be  justified  in  requiring  a 
certificate  of  good  teeth  before  admission. 

Respectfully  submitted, 

EDWIN  W.  NIES, 

Dentist. 
Fehruary  23,  1919. 
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ANNUAL  REPORT  OF  THE  FINANCE  COMMITTEE  OF 
THE  ASSOCIATION  FOR  THE  IMPROVED  INSTRUC- 
TION OF  DEAF  MUTES 


Fob  the  Fiscal  Ykab  Endii^g  Deoembek  31^  1918,  With  Esti- 
mated Budget  fob  the  Yeab  Ending  Decembeb  31,  1919 

To  the  Board  of  Trustees: 

Gentlemen. —  Your  Finance  Committee  desires  to  report  that 
it  passed  title  to  the  property,  No.  64  West  128th  street  on  Satur- 
day, February  1,  1919,  in  accordance  with  the  terms  of  the  con- 
tract. Attached  hereto  is  a  memorandum  of  the  closing  of  the 
titia 

The  result  of  the  sale  of  this  property  at  $35,600,  after  having 
received  proper  credits  for  coal,  ranges  and  insurance  and  giving 
proper  allowance  for  mortgages,  water,  interest  and  commission, 
was  that  the  64  West  128th  Street  Corporation  had  left  in  bank 
the  sum  of  $13,525.42.  They  then  paid  the  interest  on  the 
$20,000  mortgage  from  November  28,  1918,  to  February  1,  1919, 
to  the  Association  for  the  Improved  Instruction  of  Deaf-Mutes, 
amounting  to  $210,  and  also  paid  to  the  Association  for  the 
Improved  Instruction  of  Deaf-Mutes  the  sum  of  $13,000,  in 
satisfaction  of  their  $20,000  mortgage. 

After  paying  the  afisociation  the  above  interest  and  principal 
amounting  to  $13,210,  the  64  West  128th  Street  Corporation 
had  left  in  bank  the  sum  of  $315.42.  There  is  still  outstand- 
ing two  claims  for  rent  aggregating  about  $100,  which  may  be 
collected,  and  the  corporation  may  be  liable  for  some  income 
taxes.  The  chances  are,  that  the  corporation  will  be  left  in  its 
final  dissolution  with  about  $250  in  cash,  which  they  will  dis- 
tribute to  their  stockholders  in  payment  of  the  capital  stock.  Our 
association  holds  all  the  capital  stock  of  $500,  and  therefore  will 
only  receive  for  its  capital  stock  about  fifty  cents  on  the  dollar. 

When  the  corporation  is  finally  dissolved,  the  Finance  Com- 
mittee has  authorized  that  the  "  Interest  on  the  K.  H.  Pfeiffer 
Industrial  Department  Endowment  Fund"  account  be  charged 
with  whatever  amount  is  necessary  to  repay  to  the  association  the 


loss  on  the  capital  stock  of  the  64  West  128th  Street  Corporation, 
80  that  the  association's  books  will  not  show  any  loss  on  this 
capital  stock. 

During  the  time  that  the  association  has  hdd  the  $20,000 
mortgage,  it  has  received  as  interest  on  this  mortgage,  the  sum  of 
$2,010.  During  the  same  time,  they  have  paid  out  for  improve- 
ments in  the  Industrial  Department,  the  sum  of  $978.12,  leaving 
a  balance  to  the  credit  of  the  Pfeiffer  Fund  interest  of  $1,038, 
so  that  even  after  the  loss  on  the  capital  stock  is  made  up  from 
the  interest  in  the  PfeifFer  Fund,  we  will  still  have  remaining 
in  the  "Interest  on  the  R.  H.  Pfeiffer  Industrial  Department 
Endowment  Fund  "  account,  between  $750  and  $800  to  be  spent 
on  improvements  in  the  Industrial  Department. 

Your  Finance  Committee  herewith  hands  you  its  annual  report 
for  the  calendar  year  1918.  Attached  to  this  report  you  will  find 
various  schedules.  In  the  schedules  submitted,  the  estimated 
amounts  of  expenditures  for  the  year  1919  are  given  in  accord- 
ance with  the  figures  which  we  submitted  to  federation.  The 
figures  as  given  for  the  estimated  expenses  of  1919,  are  the  very 
least  that  we  can  possibly  get  along  with. 

Schedule  No,  1  shows  the  proposed  budget  expenses  for  the 
calendar  year  1919,  and  indicates  that  we  will  require  for  the 
fiscal  year  the  sum  of  $118,725.02,  exclusive  of  the  Interest  from 
the  Pfeiffer  Fund,  and  exclusive  of  interest  of  endowment  funds 
for  prizes. 

Schedule  No.  2  indicates  our  estimated  earnings  for  the  cal- 
endar year  1919  in  comparison  with  the  actual  earnings  of  1918. 
Our  estimated  earnings  are  $118,725.02,  and  our  actual  earnings 
for  the  year  1918  were  $112,430.80.  The  estimated  earnings  are 
based,  however,  on  receiving  from  federation  the  som  of 
$27,239.29.  If  this  amount  should  be  cut  down,  our  estimated 
earnings  will  be  cut  down  accordingly.  Our  estimated  earnings 
from  public  funds  and  dues  of  pupils  is  $89,945.  In  this  esti- 
mate, we  have  only  figured  on  receiving  from  the  State  and 
counties  the  extra  allowance  of  $25  per  pupil  up  to  June  30, 1919, 
as  the  law  at  present  only  covers  this  extra  allowance  up  to  that 
tima  Should  the  State  and  counties,  by  additional  legislation, 
authorize  the  continuance  of  this  extra  allowance  for  the  balance 
of  the  calendar  year,  our  dues  from  pupils  will  be  increased  by 
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the  sum  of  about  $4,000.  If,  however,  federation  should  cut  u& 
down,  we  would  absolutely  need  this  increase  from  State  and 
counties  in  order  to  meet  our  expense  budget.  Last  year  our 
income  from  sources  outside  of  federation  was  actually  $91,953.51. 
This  year  we  estimate  as  our  income  outside  of  federation  the 
sum  of  $91,485.73.  Last  year  we  received  from  federation,  and 
from  donations  and  dues  paid  direct,  the  sum  of  $20,477.29,  and 
this  y«ar  we  expeot  to  receive  from  federation  the  sum  of 
$27,239.29. 

Schedule  No.  3  shows  our  estimated  budget  for  the  calendar 
year  1919  in  comparison  with  the  amounts  actually  used  in  1918, 
and  shows  the  increases  and  decreases  of  each  item.  The  amount 
actually  spent  by  us  in  1918  was  $113,256.99,  and  our  estimated 
budget  for  this  year  is  $118,725.02,  an  increase  of  approximately 
$5,500.  Of  this  increase  part  is  due  to  fuel,  as  coal  is  now,  and 
will  probably  remain,  at  a  much  higher  price  than  it  was  in  the 
early  part  of  1918.  Provisions  and  supplies  are  figured  at  about 
$1,100  more,  as  food  is  now  much  higher  than  it  was  in  the  early 
part  of  1918,  and  we  have  estimated  on  the  high  prices  continuing. 
If  the  price  of  food  should  drop,  we  will  probably  not  require  so 
much  money. 

Salaries  and  wages  show  an  increase  of  $4,100.  This  is  due 
to  two  causes:  First,  we  did  not  put  our  increases  into  effect 
until  April  and  September  of  1918,  and  therefore  were  not  pay- 
ing the  high  wage  for  the  whole  year.  However,  we  had  to 
increase  our  salaries  and  wages  for  much  more  than  the  amount 
estimated  at  the  b^inning  of  the  year,  namely  12  per  cent,  as  we 
could  not  keep  the  employees  at  such  a  wage.  Another  reason 
for  the  great  increase  in  salaries  and  wages  is  that  during  1918, 
thia  item  was  kept  down  very  low  for  the  reason  that  while  we 
had  to  pay  high  wages,  it  was  utterly  impossible  to  get  the  help, 
and  for  many  months  our  corps  of  servants  and  employees  ran 
from  fourteen  to  eighteen  under  the  regular  staff.  The  institu- 
tion was  kept  up  by  the  efforts  of  the  teachers  and  children,  who 
did  a  large  part  of  the  work,  particularly  in  the  laundry,  where 
the  teachers  and  children  ironed  all  their  own  clothes.  We  do 
not  estimate  keeping  up  this  shortage  of  help,  but  are  figuring 
an  having  the  number  of  assistants  to  run  the  institution  properly. 
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shows  an  increase  in  expenses  for  1918  over  1917,  of  $6,499.    The 
large  items  in  this  increase  are: 

Fuel  and  light $1,361  00 

Provisions  and  supplies 3,ff49  00 

Salaries  and  wages  of  House  Committee 2,693  00 

School  supplies 611  00 

Insurance   699  00 

Printing  and  postage 429  00 

The  decreases  were  made  in  the  following  items: 

Clothing,  boots  and  shoes 489  00 

Ordinary  repairs 1,983  00 

Equipment  of  new  extension 700  00 

It  is  of  the  utmost  importance  that  our  legal  members  of  the 
Board  and  Dr.  Taylor  press  the  bill  at  Albany,  giving  us  the 
additional  allowance  at  least  for  the  balance  of  this  calendar  year, 
or  possibly  to  June  30,  1920. 

Due  to  Mr.  Erlanger's  generosity,  we  have  been  able  to  install 
heating  irons  in  the  tailor  shop,  dressmaking  departmemt  and 
laundry,  and  due  to  the  interest  received  from  the  Pf eiffer  Fund, 
we  have  been  able  to  make  many  other  improvements  in  the 
building,  but  there  are  still  many  things  to  be  done  throughout 
the  building  as  covered  in  the  report  made  by  me  many  we^ 
ago,  and  our  legal  department  should  make  every  effort  to  have 
a  bill  passed  at  Albany,  granting  us  an  additional  appropriation 
for  making  the  necessary  improvements. 

Respectfully  submitted, 

BENJAMIN  MORDECAI, 
Chaimum  of  the  Fincmee  Committee. 

Schedule  No.  1 

Pboposkd  Ezfbnsk  Budget  fob  the  Fiscal  Yeab  Januakt  1,   1919,  to 

Dbcembeb  31,  1919 

H<m8e  Committee 

Clothing,  boots  and  Bhoes 95,400  00 

Fuel  and  light 9,172  00 

Furniture,  beds  and  bedding 1,850  00 

Medicine  and  medical  suppliea 250  00 

Proyisiona  and  supplies 31,500  00 

Ordinary  repairs   3,700  00 

Salaries  and  wages 26>i53  00 

t78,025  00 
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School  Committee 

School  supplies   $800  00 

Industrial  school  supplies 400  00 

Salaries    35,640  02 

$36,840  02 

Auditing    $200  00 

Library    260  00 

Insurance  1,500  00 

Miscellaneous  500  00 

Printing  and  postage 800  00 

Interest  payable  360  00 

Power    250  00 

*  3,860  00 

$118,725  02 

Schedule  No.  2 

COMPABISON  OF  ESTIMATED  EaBNUTOS  FOB  FISCAL  YbAB  1019  WITH  EaBITIITOS 

FOB  Fiscal  Yeab  1018 

Public  Funds  Public  Funds 

January  1,  1919,  to  June  30,  1919  1918 

County    pupils    clothed  Dues     of     pupils,     in- 

by  county,  80  at  $400     $16,000  00  voiced  $00,626  19 

County    pupils    clothed 

by     parents,     25     at 

$370 4,625  00 

State    pupils,     120    at 

$400 24,000  00 

July  1,  1919,  to  December  31, 1919 
County    pupils    clothed 

by  county,  80  at  $350.       14,000  00  ^j 

County    pupils    clothed 

by     parents,     25     at 

$320 4,000  00 

State    pupils,     120    at 

$376  22,600  00 

State  pupils  clothed  by 

county,  94  at  $30  per 

an 2,820  00 

1  pupil  at  $250  per  an.     250  00 

1  pupil  at  $200  per 

an 200  00 

2  day  pupils  at  $175  per 

an 350  00 

3  private  pupils  at  $400 

per  an 1,200  00 

96»fi45  00  $90,026  10 
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Private  Funds 

Private  Fundi 

r 

Fees  teacfaerg  in  train- 

Fees teachers  in  train- 

ing   

$750  00 

ing  

$500  CO 

Intereat  on  deposits. . . . 

200  00 

Interest  oa  deposits. . . . 

236  88 

Interest  on  Endowment 

Interest  on  Endowment 

Fund 

134  73 

Fund 

134  44 

Interest    on    Naumburg 

Interest   on   Naumburg 

• 

Fund 

245  00 

Fund 

245  00 

Interest      on      Gottheil 

Interest     on      (lottheil 

Fund 

211  00 

Fund 

211  00 

$01,485  73 

$01,053  51 

Estimated  amount  to  be 

Federation    for 

received  frcan  Federa- 

support      of 

tion   for  the  support 

Jewish    Phil- 

of     Jewish      Philan- 

anthropic So- 

thropic Societies 

27^39  20 

cieties  $20,386  45 

Donations 50  84 

Dues   of   mem- 
bers           40  00 

20,477  29 

$118,725  02 

$112,430  80 

Schedule  No.  3 

Proposed  Expensb  Budget  fob  the  Fiscal  Yeab  Januabt  1, 1910,  to  Dbcbm- 
BSB  31,  1910,  nr  CoicPABisoN  WITH  Ahounts  Used  in  Fiscal  Yeab  Janu- 
ABT  1,  1018,  TO  Decehbeb  31,  1918 


HfHue  Committee: 

Clothing,  boots  and  shoes. 

Fuel  and  light 

Electrical  power 

Furniture,  beds  and  bed- 
ding     

Medicine  and  medical  sup- 
plies    

Provisions  and  supplies . . . 

Ordinary  repairs   

Salaries    and   wages 


Used  in 
1918 

$5,362  15 

8,487  36 

335  88 


286  83 

30,330  26 

4,073  34 

22,003  02 


Allowed 
1918 

$5,400  00 

9,172  00 

250  00 


2,163  48  1,850  00 


250  00 

31,500  00 

3,700  00 

26,153  00 


$73,042  32      $78,275  00 


Increase    Deoreafle 

$37  85     

684  64     

85  88 


1,169  74 
4,149  98 


813  48 

86  83 

373  34 


'$5,232  68 


*  Net  increase. 


42 

Bchaol  Committee: 

School  supplies    $960  74  $800  00  $160  74 

Industrial  School  supplies.  641  08  400  00  141  08 

Sftlaries    34,729  53  35,640  02          $910  40     


$36,231  35     $36,840  02     ''$608  67 


Auditing    $150  00  $200  00  *    $50  00     

Library    167  00  250  00  83  00     

Insurance   1,606  85  1,500  00     $106  85 

Miscellaneous   600  85  500  00     100  85 

Printing  and  postage 1,017  34  800  00     217  34 

Interest  payable 376  28  360  00     16  28 

Funeral  expenses 65  00  65  00 


Total   $3,983  22       $3,610  00     $4,906  32 


Grand  Total $113,256  99   $118,725  02       $7,085  70       $1,617  67 

==     113,256  99         1,617  67    ===== 


Total  increase $5,468  03       $5,468  03 


SOHBDUI-E  No.  4 
EABNINOB  Ain>  EZFBIfSEB  FOB  FiSGAL  YeAB  JaNUABT    1,    1918,  TO  DbCEXBBB 

81,  1918 

Eaminga 
Public  Sources: 

Dues  of  pupils  (all  invoiced) $90,626  19 

Private  Sources: 

Donations   $50  84 

Dues  of  members 40  00 

Federations   for   the   Support   of   Jewish    Philan- 
thropic Societies    20,386  45 


Fees,  teachers  in  training 

Interest  on  deposits 

Interest  on  Endowment  Fund  investment, 

Interest  on  Gottheil  Fund  investment 

Interest  on  Naumburg  Fund  investment. . 


Ewpen8es 

Auditing 

Clothing,  boots  and  shoes 

Electrical  power 

Fuel  and  light 


A\ff'±t   f   «V 

$500  00 

236  88 

134  44 

211  00 

245  00 

1,327  32 

$112,430  80 

$150  00 

5,362  16 

335  88 

8,487  36 

*Net  inereaML 
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Furniture,  beds  and  bedding $2,163  48 

Funeral  expenses 05  00 

Industrial  School  supplies 541  08 

Insurance    1,606  85 

Interest  payable  376  28 

Library    167  00 

Medicine  and  medical  supplies 286  83 

Miscellaneous   600  85 

Ordinary  repairs   4,073  34 

Printing  and  postage 1,017  34 

Provisions  and  supplies 30,330  26 

Salaries  and  wages 56,732  55 

School  supplies  960  74 

$113,256  99 

Excess  expense  over  income $826  19 


Schedule  No.  5 

COMPABISON   OF    ACTUAL    EARNINGS    FOB    FISCAL    YeAB    JaNUABT    1,    1918,    TO 

December  31,  1918,  With  Budget  Estimate  of  Earnings  for  Fiscal 
Year  Beginning  January  1,  1918,  as  Submitted  to  the  Federation 


BsHmated  Ba/minga  1918 
Public  Funds 

Dues  of  pupils $88,635  00 

Private  Funds 
Federation  for  the  Sup- 
port of  Jewish  Phil- 
anthropic Societies  . .        21,298  20 
Fees,  teachers  in  train- 
ing          '     800  00 

Interest  on  deposits....  200  00 

Interest  on  investments.  590  73 


Actual  Ba/mingB  1918 
Public  Funds 

Dues  of  pupils $90,626  19 

Private  Funds 
Federation  for  the  Sup- 
port of  Jewish  Phil- 
anthropic Societies  .. 
Fees,  teachers  in  train- 
ing    600  00 

Interest  on  deposits...  236  88 

Interest  on  investments.  590  44 


20,477  29 


$110,923  93 


$112,430  80 


Schedule  No.  6 

Statement  Showing  Amounts  Used  in  Fiscal  Year  1918  in  Comparison 

with  Budgetary  Allowance  for  This  Period 

Increase 


House  Committee:       Allowed  1918  Used  1918 

Clothing,  boots  and  shoes.  $6,400  00  $5,362  15 

Fuel  and  light 7,672  00  8,487  36 

Furniture,    beds    and   bed- 
ding      2,100  00  2,163  48 

Medicine  and  medical  sup- 
plies    300  00  286  83 

Provisions  and  supplies. . .  28,480  00  30,330  26 

Ordinary  repairs   3,050  00  4,073  34 

Salaries  and  wages 23,047  00  22,003  02 


$815  36 
63  48 


1,850  26 
1,023  34 


Decrease 
$1,037  85 


13  17 


1,043  98 
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'School  Committee: 

School  supplies $875  00 

Industrial  School  supplies.  400  00 

(Salaries    35^12  11 

Auditing    200  00 

Library    250  00 

Insurance    1^17  20 

Miscellaneous    500  00 

Printing  and  postage 710  00 

Interest  payable  310  62 

Power 200  00 

Funeral  expenses   


$960  74 

$85  74  . 
141  08  . 

541  08 

34,729  53  . 

$482  58 

150  00  . 

50  00 

167  00  . 

83  00 

1,606  85 

389  65  . 
100  85  . 
307  34  . 

65  66  . 
135  88  . 

65  00  . 

600  85 

1,017  34 

376  28 
335  88 

65  00 

$110,923  93    $113,256  99  $5,043  64       $2,710  58 

110,923  93         2,710  58 

Excess  expenditures  over  budget    • 

estimate    $2,333  06  $2,333  06 


Schedule  No.  7 

Ck)MFASATIVE  STATEMENT  OF  EXPENSES  FOB  FISCAL  YSAB  1918  IN  COMPABISON 

WITH  Fiscal  Yeab  1917 


House  Committee: 

Clothing,  boots  and  shoes. 

Fuel  and  light 

Furniture,  beds  and  bed- 
ding   

Medicine  and  medical  sup- 
plies  

Provisions  and  supplies . . . 

Ordinary  repairs    

Salaries  and  wages 

School  Committee : 

School  supplies   

Industrial  school  supplies. 

Equipment  new  extension. 

Auditing    

Library    

Insurance   

Miscellaneous    

Printing  and  postage 

Interest  payable    

Funeral  expenses   

Power  


1917 
$5,821  85 
7,136  05 


293  96 

26,680  34 

6,056  84 

54,039  27 

448  90 
386  42 
700  79 
212  50 
81  59 
907  44 
515  45 
588  06 
390  61 

149  73 


1918     Increase 

$5,362  15  

8,487  36   $1,351  31 


2,347  21    2,163  48 


960  74 
541  08 


150  00 

157  00 
1,606  85 

600  85 
1,017  34 

376  28 
65  00 

335  88 


511  84 
154  66 


85  41 
699  41 

85  40 
429  28 


65  00 
186  15 


Decrease 
$459  70 


286  83  

30,330  26    3,649  92  . . 

4,073  34  

56,732  55    2,693  28  .. 


183  73 

7  13 

1,983  50 


700  79 
62  50 


14  33 


$106,757  01  $113,256  99  $9,911  66   $3,411  68 

106,757  01  3,411  68 

Total  increase  of  expenses  over  

1917  $6,499  98  $6,499  98 
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REPORT  OP  THE  TREASURER  FOR  THE  FISCAL  YEAR 

ENDING  DECEMBER  31,  1918 


To  the  Board  of  Trustees: 

Gentlemen. —  I  submit  herewith  my  report  as  treasurer  of  the 
Aflsociatioii  for  the  Improved  Instruction  of  Deaf  Mutes  for  the 
fiflcal  year  ending  December  31,  1918.  The  balances  resulting 
from  movements  of  cash  for  the  year  agree  with  those  shown  in 
the  report  of  Messrs.  Ernst  &  Ernst,  auditors,  of  the  same  date. 

The  bonds  in  which  the  various  endowment  funds  have  been 
invested  are  listed  in  the  report  of  Messrs.  Ernst  &  Ernst,  dated 
for  the  period  ending  December  31,  1918,  and  are  in  the  custody 
of  the  Farmers'  Loan  &  Trust  Company. 

Very  truly  yours, 

CLAKENCE  J.  HOUSMAN, 

Treasurer. 
Receipts 

Public  moneys $86,844  58 

Dues  of  pupils 2,232  86 

Money  borrowed 33,000  00 

Interest  on  investments 926  00 

Fees,  teachers  in  training 525  00 

Interest  on  deposits 325  79 

Federation  for  the  Support  of  Jewish 

Philanthropic  Societies 15,371  06 

Dues  of  members 40  00 

Donations   50  84 

Canteen  Fund 633  75 

Erlanger  Fund 600  00 

Refund  on  interest  on  $8,000  note.  .  22  67 

Interest  on  Pfeiffer  Fund  investment  1,200  00 

Refund  on  insurance 43  51 

Special  Library  Fund 52  00 

Library  Fund 75  00 
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Refund : 

School  supplies $28  98 

Ordinary  repairs   156  00 

Provisions  and  supplies 179  60 

Clothing,  boots  and  shoes 148  71 

Printing  and  postage 55  35 

Industrial  school  supplies 24  3>5 

$142,636  05 

Bank  balance  January  1,  1918 2,124  90 

^  $144,660  95 

DiSBUBSEMENTS  ' 

Auditing    $150  00 

Industrial  school  supplies 552  54 

Salaries  and  wages 56,732  55 

Provisions  and  supplies 29,859  19 

Clothing,  boots  and  shoes 5,955  28 

Fuel  and  light 7,928  51 

Medicine  and  medical  supplies. . . .  339>  56 

Furniture,  beds  and  bedding 2,403  61 

Printing  and  postage 1,059  75 

Ordinary  repairs 4,409  90 

Insurance  and  taxes 1,399  64 

Interest  payable  301  96 

School  supplies   970  21 

Library    362  31 

Equipment  new  extension 243  60 

Miscellaneous    614  08 

Interest  on  Pfeiffer  Fund 799  28 

Interest  on  loan 42  93 

Canteen  Fund   628  61 

Eeserve  Stamps  Fund  (Thrift) 60  00 

Funeral  expenses 65  00 

Notes  payable 18,002  67 

Prizes: 
Chaim,  Qoldenberg,   and  Hermann 

Prize  Funds  117  79 

$132,888  87 

Bank  balance  January  1,  1919 11,772  08 

$144,660  95 
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Bank  balance  January  1,  1919 $11,772  08 

Petty  cafih  on  hand  January  1,  1919 59  60 

ProTisionB  and  Supply  Fund  January  1^  1919. . .  75  00 

Total  cash  balance  January  1,  1919 $11,906  68 
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CERTIFICATE  OF  INCORPORATION  OP  THE 

ASSOCIATION 


In  the  Matter  of  the  Application  of  "  The  Assooiatiok 
FOE  the  Improved  Inbtbuotion  of  Deaf-Mutes  "  to 
Become  a  Body  Cobpobate 

The  subscribers  being  of  full  age,  citizens  of  the  United  States 
and  citizens  of  and  residents  within  the  State  of  New  York, 
hereby  certify  that  they  desire  to  associate  themselves  together 
for  benevolent,  charitable  and  scientific  purposes  hereinafter 
expressed ;  and  that  they  and  their  successors  may  become  a  body 
politic  and  corporate  under  and  by  virtue  of  the  act  of  the  Legis- 
lature of  the  State  of  New  York  for  the  incorporation  of  benevo- 
lent, charitable,  scientific  and  missionary  societies,  passed  April 
12,  1848,  and  the  acts  amendatory  thereof,  they  do  hereby,  in 
compliance  with  the  said  acts  make,  sign  and  acknowledge  this 
certificate  in  writing  as  follows,  to  wit : 

Firstly 

The  name  and  title  by  which  such  society  shall  be  known  in 
law  is  "  The  Association  for  the  Improved  Instruction  of  Deaf- 
Mutes. 

Secondly 

The  business  thereof  shall  be  conducted  in  the  city  and  county 
of  New  York. 

Thirdly 

The  particular  business  and  objects  thereof  shall  be: 

To  introduce  the  articulate  method  of  instructing  deaf-mutes 
as  practiced  in  Germany,  by  the  establishment  of  an  institution 
based  upon  the  eclectic  system. 

To  provide  for  the  instruction  and  support  of  poor  deaf-mutes. 
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Fourthly 
The  trustees  of  such  society  shall  be  fifteen  in  number. 

Note. —  The  number  of  the  Trustees  was  increased  to  twenty-one  by  cer- 
tificate filed  in  the  office  of  the  Secretary  of  State  on  November  2,  1910,  and 
in  the  office  of  the  Clerk  of  the  County  of  New  York  on  November  3,  1910. 

Fifthly 

The  names  of  the  trustees  of  such  society  for  the  first  year  of 
its  existence  as  a  corporation  are  as  follows:  Mark  Blumenthal, 
Isaac  Bosenfeld,  Jacob  Silberman,  Cornelius  Bose,  Adolphus  G. 
Mandel^  Isaac  S.  Solomon,  S.  D.  Rosenbaum,  Lewis  J.  Phillips, 
Philip  Frankenheimer,  Jonas  Sonnebom,  I.  Solis  Ritterband, 
James  H.  Hoffman,  S.  M.  Peyser,  Siegmund  T.  Myer,  Leopold 
Bamberger. 

Li  witness  whereof  they  have  hereunto  set  their  hands  and  seals 
at  the  city  of  New  York,  this  7th  day  of  January,  1869. 


MARK  BLTJMENTHAL, 
L.  J.  PHILLIPS, 
JACOB  SILBERMAN, 
JAMES  H.  HOFFMAN, 
CORNELIUS  ROSE, 
ISAAC  ROSENFELD. 


[l. 

8.] 

[l. 

8.] 

[l. 

8.] 

[l. 

8.] 

[l. 

8.] 

[l. 

8.] 

City  and  County  of  New  York, 
State  of  New  Yobk, 


"  88.  : 


On  the  seventh  day  of  January,  one  thousand  eight  hundred  and 
sixty-nine,  before  me  personally  appeared  Mark  Blumenthal, 
Lewis  J.  Phillips,  Jacob  Silberman,  James  H.  Hoffman,  Cor- 
nelius Rose  and  Isaac  Rosenf eld,  to  me  knovm  to  be  the  individ- 
uals described  in  and  who  executed  the  foregoing  certificate  and 
severally  acknowledged  to  me  that  they  signed  and  executed  the 
same  for  the  uses  and  purposes  therein  mentioned. 

MYER  S.  ISAACS, 
Notary  Public,  New  York  City. 
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Indobssmxnt 

I  approve  of  the  within  certificate  as  to  its  form  and  manner  of 
execution,  and  consent  that  it  be  filed  in  the  office  of  the  Secre- 
tary of  State  of  New  York  and  clerk  of  the  city  and  county  of 
New  York. 

Dated,  New  York,  January  8,  1869. 

D.  R  INORAHAM, 

Justice. 
(Filed  January  11,  1869.) 


State  of  New  Yobk,  | 

ys8.: 


City  and  County  of  New  York, 

I  have  compared  the  preceding  with  the  original  certificate  of 
incorporation  of  The  Association  for  the  Improved  Instruction  of 
Deaf-Mutes,  with  the  acknowledgment  thereto  annexed,  filed  in 
this  office  on  the  ninth  day  of  January,  1869,  and  herel^  certii^ 
the  same  to  be  a  correct  transcript  therefrom  and  of  the  whole  of 
said  certificate. 

Witness  my  hand  and  seal  of  office  of  the  Secretary  of  State, 
at  the  city  of  Albany,  this  ninth  day  of  January,  one  thousand 
eight  hundred  and  sixty-nine. 

D.  WILLERS,  Jr., 
Deputy  Secretary  of  State. 
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BY-LAWS 


Abticle  I. — Of  the  Membebs 

Section  1.  There  shall  be  nine  grades  of  members,  to  wit: 
associate  members,  members,  patrons,  associate  donors,  donors, 
contributors,  life  members,  life  donors  and  honorary  members. 

§  2.  Any  person  may  become  an  associate  member,  a  member, 
a  patron,  an  associate  donor,  a  donor  or  a  contributor,  on  being 
proposed  at  a  regular  meeting  of  the  board  of  trustees  or  of  the 
association,  and  elected  thereat,  or  at  any  subsequent  meeting  of 
the  board,  by  unanimous  vote  of  those  present  and  entitled  to 
vote  at  such  meeting.  Associate  members  shall  pay  five  dollars 
annually,  members  shall  pay  ten  dollars  annually,  patrons  shall 
pay  twenty-five  dollars  annually,  associate  donors  shall  pay  fifty 
dollars  annually,  donors  shall  pay  one  hundred  dollars  annually, 
and  contributors  shall  pay  two  hundred  and  fifty  dollars  annually. 

§  3.  Any  person,  on  payment  of  five  hundred  dollars  may,  in 
the  same  manner,  be  elected  a  life  member;  and  any  person  on 
payment  of  one  thousand  dollars  may,  in  the  same  manner,  be 
elected  a  life  donor. 

§  4.  The  board  of  trustees  ehall  have  power  to  elect  as  hon- 
orary members  persons  of  distinction,  and  such  as  have  rendered 
eminent  service  to  the  association.  The  said  board,  by  a  three- 
fourths  vote  of  the  members  present  at  any  r^ular  meeting,  shall 
also  have  the  power  to  strike  from  the  roll  for  good  and  suffici^it 
causes,  such  as  are  or  may  hereafter  be  elected  honorary  members, 
provided  notice  of  such  intended  action  shall  have  been  given  at  a 
previous  meeting,  and  the  member  afforded  a  reasonable  oppor- 
tunity to  present  his  objection. 

§  5.  Members,  patrons,  associate  donors,  donors,  contributors, 
life  members  and  life  donors  only,  ehall  have  the  privilege  of 
voting  or  holding  office. 

§  6.  The  board  of  trustees  shall  have  power  to  remit  the 
annual  dues  of  any  member  who  shall  at  the  time  of  the  passage 
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of   this   amendment   be   a   member   in   good   standing   of   the 
association. 

§  7.  A  member  of  any  class  who  shall  be  more  than  twelve 
months  in  aneaiB  in  the  payment  of  hie  dues  may  be  stricken 
from  the  roU^  at  any  meeting  of  the  board  of  trustees^  without  any 
notice  to  such  member^  by  a  majority  vota 

ARTICLE  II. —  Of  Mbetikgb 

■ 

Section  1.  The  annual  meeting  of  the  association  shall  take 
place  during  the  second  half  of  the  month  of  February,  at  such 
time  and  place  as  the  board  of  trustees  shall  appoint;  written 
notice  thereof  shall  be  sent  to  each  member  at  least  ten  days 
before  the  date  eet  therefor.  At  such  meeting  the  annual  report 
of  the  board  shall  be  read,  and  such  other  business  transacted  as 
may  properly  come  before  the  meeting.  Before  the  election  of 
trustees  at  such  meeting,  two  inspectors  of  election  shall  be  chosen 
by  the  members  present.  They  shall  act  a&  tellers  of  the  vote, 
and  shall  report  the  result  thereof  to  the  president. 

§  2.  A  special  meeting  of  the  members  of  the  association  may 
be  called  at  any  time  by  the  board  of  trustees,  and  shall  be  called 
at  any  time  upon  the  written  application  of  ten  members,  duly 
signed  by  them  and  addressed  to  the  secretary. 

§  3.  Written  notice  of  any  special  meeting  of  the  association 
shall  be  sent  every  member  at  least  five  days  before  the  day  set 
therefor,  and  the  object  of  such  meeting  shall  be  stated  in  the  call. 

§  4.  The  members  present  at  any  regular  meeting  of  the  asso- 
ciation shall  constitute  a  quorum.  To  constitute  a  quorum  at  any 
special  meeting  at  least  twenty  voting  members  must  be  present. 

Article  III. —  Of  the  Board  of  Trustees 

Section  1.  The  board  of  trustees  shall  consist  of  twenty-one 
members,  who  shall  be  chosen  as  hereinafter  set  forth.  In  it  shall 
be  vested  all  executive  powers  of  the  association  and,  in  particu- 
lar, the  care,  maintenance  and  supervision  of  the  institution  car- 
ried on  by  it.  It  shall  have  power  by  a  two-thirds  vote  of  all  its 
members  to  pledge  the  credit  of  the  association  by  proper  instru- 
ment or  any  other  method  to  borrow  money  to  carry  out  the  par- 
poses  of  the  association. 
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§  3.  At  each  axmnal  meeting  of  the  afisociation,  seven  trustees 
shall  be  elected  by  a  majority  of  all  the  votes  cast,  who  shall  take 
the  place  of  the  seven  trustees  whose  terms  of  office  then  expire. 
They  shall  serve  for  three  years,  or  until  their  successors  respec- 
tively are  elected  or  appointed. 

§  3.  It  shall,  at  the  first  meeting  following  the  annual  meet- 
ing, elect  from  among  its  members  a  president,  a  first  vice-presi- 
dent, a  second  vice-president,  a  treasurer,  and  a  secretary,  each  of 
whom  shall  hold  office  for  one  year,  or  until  his  successor  is 
{appointed.  It  shall,  at  that  meeting,  appoint  an  assistant  secre- 
tary, who  shall  hold  his  position  at  the  pleasure  of  the  board. 

§  4.  It  shall  also  at  that  meeting  select  from  among  its  mem- 
bers the  members  of  the  following  committees: 

(a)   The  house  committee, 
(fe)  The  school  committee. 

(c)  The  finance  committee. 

(d)  The  library  and  entertainment  conmiittee. 

And  it  shall  appoint  the  chairman  thereof.  Each  of  these  com- 
mittees shall  consist  of  at  least  three  members. 

§  5.  The  board  shall,  at  its  meeting  next  preceding  the  annual 
meeting  of  the  association,  appoint  a  committee  of  three,  which 
shall  prepare  a  slate  of  officers  for  the  ensuing  year  to  submit  to 
the  board  at  its  succeeding  meeting.  The  committee  shall  consist 
of  members  of  the  board  or  of  members  of  the  association,  or  of 
both. 

§  6.  The  board  shall  have  power  to  appoint  special  committees 
at  any  time,  and  for  any  purpose  deemed  proper  by  it,  and  to 
delegate  to  such  special  committees  any  of  its  powers. 

§  7.  The  board  of  trustees  shall  submit  to  the  annual  meeting 
of  the  association  a  detailed  report  of  the  affairs  of  the  association 
and  of  the  proceedings  of  the  board  and  of  its  committees. 

§  8.  The  board  shall  fill  «nny  vacancy  among  its  members  until 
the  next  annual  meeting  of  the  association. 

§  9.     The  board  shall  meet  regularly  at  least  once  in  every 
month,  except  in  the  months  of  July  and  August.    Special  meet- . 
ings  of  the  board  may  be  called  at  any  time  by  the  president,  or 
by  any  three  trustees  by  written  application  duly  signed  by  them 
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addressed  to  the  secretary,  and  stating  the  object  of  the  meeting. 
Eight  members  shall  constitute  a  quorum.  At  any  regularly  called 
meeting  where  less  than  a  quorum  shall  be  present,  however,  at 
least  five  members  of  the  board  may  constitute  themselves  an 
executive  committee  of  the  board  for  the  purpose  of  passing  the 
regular  duly  audited  bills  and  the  transaction  of  necessary  routine 
business  and  taking  action  on  such  matters  as  may  not  bear  delay. 
§  10.  Written  notice  of  every  meeting  of  the  board  shall  be 
sent  by  mail  to  every  member  at  least  three  days  before  the  date 
set  therefor. 

Article  IV. —  Of  the  Officers,  Committees  and  Principal 
Section  1.  The  president  shall  preside  at  all  meetings  of  the 
members  of  the  association  and  of  the  board  of  trustees;  appoint 
all  special  committees  unless  otherwise  ordered  by  the  board ;  sign 
all  orders  for  the  payment  of  money,  and  authenticate  all  docu- 
ments when  so  directed  by  the  board.  He  shall  be  ex-officio  a 
member  of  all  committees.  In  the  absence  of  the  president  the 
first  vice-president  shall  act  as  president  pro  tern.  In  the  absence 
of  the  president  and  first  vice-president,  the  second  vice-president 
shall  act  as  president  pro  tern.  In  the  absence  of  the  president  and 
both  vice-presidents  the  board  shall  appoint  a  president  pro  tern. 

The  Vice-Presidents 

Section  2.  Either  vice-president,  or  any  president  pro  tern., 
appointed  by  the  board  in  case  of  the  absence  of  the  president  and 
vice-presidents,  or  their  inability  to  perform  the  duties  of  the 
office,  shall,  during  such  absence  or  disability,  be  competent  to 
perform  all  acts  pertaining  to  the  office  of  president. 

The  Treasurer 

Section  3.  The  treasurer  shall,  before  entering  upon  his  duties, 
give  a  bond  approved  as  to  form  and  amount  by  the  board  of 
trustees,  which  shall  cover  his  tenure  of  office,  and  be  conditioned 
upon  the  faithful  performance  of  his  duties.  He  shall  collect  all 
money  due  the  association,  which  shall  be  deposited  in  the  name 
of  the  association  in  banks  or  trust  companies  designated  by  the 
board ;  sign  orders  for  all  money  directed  to  be  paid  by  the  board ; 
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lay  before  the  board  at  every  stated  meeting  thereof  an  account 
of  the  receipts  and  expenditures  for  preceding  month,  and  of  the 
financial  status  of  the  association.  He  shall  have  charge  of  aU 
bcHidSy  mortgages  and  other  securities  belonging  to  the  associa- 
tion, which  shall  be  kept  under  the  direction  of  the  committee  on 
finance,  and  he  shall  annually  submit  to  the  board  a  detailed  list 
of  the  same,  and  shall,  prior  to  the  annual  meeting  of  the  mem- 
bers of  the  association,  in  February,  submit  to  the  president  his 
annual  report  up  to  the  thirty-first  day  of  December.  In  case  of 
the  absence  of  the  treasurer,  or  of  his  inability  to  act  he  shall 
appoint  for  the  period  of  such  absence  or  inability  a  treasurer 
pro  tern  from  among  the  members  of  the  board,  who  shall  incur 
all  obligations  and  perform  all  duties  incident  to  the  office  of 
treasurer,  without,  however,  relieving  the  treasurer  of  his  bond. 

Ths  Ssobetaby 

Section  4.  The  secretary  shall  keep  correct  minutes  of  all  meet- 
ings of  the  association  and  of  the  board  of  trustees,  fair  copies  of 
which  flhall  be  kept  at  the  institution  for  the  inspection  of  mem- 
bers of  the  association.  He  shall  conduct  the  correspondence  of 
the  board,  unless  otherwise  ordered.  He  shall  have  the  custody 
of  the  seal  and  authenticate  all  documents  when  so  ordered  by  the 
board.  He  ehall  also  keep  an  alphabetical  list  of  the  members  of 
the  association  and  submit  the  same  to  the  inspection  of  the  trus- 
tees when  so  requested.  He  shall  give  notice  of  all  meetings  of 
the  association  and  of  the  board  of  trustees.  The  assistant  secre- 
tary shall  be  under  the  supervision  and  control  of  the  secretary 
aud  shall  perform  the  detail  work  connected  with  the  office. 

The  House  CoMMrrTEE 

Section  5.  The  house  committee  shall,  under  the  direction  of 
the  board,  have  charge  of  the  domestic  management  of  the  whole 
institution,  of  all  buildings  and  repairs  thereto.  All  household 
supplies  and  materials  for  the  buildings  under  its  control  shall  be 
purchased  under  its  supervision,  and  it  shall  carefully  examine 
the  monthly  salary  list  of  the  household  officers,  the  pay-roll  of 
wages,  and  all  bills,  before  submitting  them  to  the  board  for  pay- 
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ment  and  no  snch  bill  shall  be  presented  to  the  board  unless  certi- 
fied to  by  a  member  of  the  committee  in  writing ;  it  shall  purchase 
such  articles  as  may  be  required  for  the  use  of  the  institution  in 
its  department;  have  a  careful  supervision  of  the  buildings  under 
its  control  and  of  the  general  economy  of  the  institution^  and  of 
the  health,  comfort  and  safety  of  the  inmates.  The  chairman  may, 
at  his  discretion,  call  a  special  meeting  of  the  committee  on  one 
day's  notice,  and  shall  do  so  on  the  written  request  of  two  mem- 
bers, stating  the  object  thereof.  The  committee  shall  keep  min- 
utes of  its  proceedings  and  make  a  report  thereof  to  the  board  at 
every  r^ular  meeting. 

The  School  Committes 

Section  6.  The  school  committee  shall  under  the  direction  of 
the  board,,  have  charge  of  the  educational  work  of  the  institution, 
including  the  industrial  department.  It  shall  appoint  all  teachers, 
and  instructors  in  industrial  work;  it  shall  approve  of  all  school 
books  before  the  same  are  introduced  into  the  school;  it  shall  see 
that  the  school  is  properly  supplied  with  all  articles  requisite  for 
the  proper  instruction  of  the  pupils;  it  shall  submit  to  the  board 
any  measure  which  in  its  opinion  would  advance  the  education  of 
the  pupils.  It  shall  carefully  examine  the  monthly  salary  list  of 
the  teachers  and  instructors  and  all  bills  for  educational  supplies 
before  presenting  them  to  the  board  for  payment,  and  no  such  bills 
shall  be  presented  to  the  board  unless  certified  to  by  a  member  of 
the  coromittee  in  writing;  it  shall  purchase  such  articles  as  may 
be  required  for  the  use  of  the  institution  in  its  department;  it  shidl 
have  charge  of  the  admission  and  dismissal  of  pupils.  It  shall  be 
its  duty  to  enforce  all  educational  regulations  in  the  institution, 
to  punish  any  infraction  thereof,  to  see  that  proper  discipline  is 
maintained  in  the  school  rooms;  it  shall  provide  for  an  annual 
examination  of  the  pupils.  The  principal  shall  be  a  member  of 
the  school  committee  and  shall  act  as  its  secretary.  The  chairman 
may  call  a  special  meeting  of  the  committee  on  one  day's  notice, 
and  shall  do  so  on  the  written  request  of  two  members  of  the  com- 
mittee, stating  the  object  thereof.  The  committee  shall  keep  r^u- 
lar  minutes  of  its  proceedings  and  make  a  report  thereof  to  the 
board  at  every  meeting. 
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The  Finance  Committee 
Section  7.  The  finance  committee  shall,  nnder  the  direction  of 
the  hoard,  have  charge  of  the  finances  of  the  association,  and  shall 
see  to  the  insurance  of  its  property,  and  shall  in  conjunction  with 
the  treasurer,  make  such  investments  as  the  board  may  authorize 
and  examine  and  audit  the  treasurer's  annual  account.  It  shall 
make  a  detailed  report  of  the  condition  of  the  finances  of  the  asso- 
ciation whenever  requested.  It  shall  make  up  for  the  annual 
meeting  of  the  association  the  budget  for  the  ensuing  year,  which 
shall  be  incorporated  in  the  report  of  the  board,  and  shall  before 
that  meeting  submit  to  the  president  a  detailed  statement  of  the 
financial  transactions  of  the  association  during  the  preceding  year. 

The  Lib&asy  and  Ektebtainment  Committee 
Section  8.    The  library  and  entertainment  coiomittee  shall  have 
general  charge  of  the  library  and  supervision  over  the  librarian. 
It  shall  provide  for  the  suitable  entertainment  and  recreation  of 
the  pupils. 

The  Principal 
Section  9.  The  institution  shall  be  under  the  direct  manage- 
ment and  supervision  of  a  principal  who  shall  be  appointed  by  the 
board  of  trustees.  He  shall  be  its  responsible  representative,  and 
shall  be  accountable  to  it  and  to  its  committees  for  the  orderly 
management  of  all  departments  of  the  institution.  His  duties 
shall  be  more  particularly  defined  by  the  board  of  trustees  and  its 
committees  and  he  shall  be  at  all  times  subject  to  their  instruo- 
tions. 

Article  V. —  Of  Funds 
Section  1.  None  of  the  funds  of  the  association  shall  be  paid 
out  except  upon  order  of  the  board  or  its  executive  committee,  and 
then  only  by  check  signed  by  the  president  or  the  secretary  and  by 
the  treasurer.  In  the  case  of  the  inability  or  absence  of  the  presi- 
dent and  the  secretary  the  first  or  second  vice-president  shall  sign 
such  checks  in  place  of  the  president  or  the  secretary. 

Abticle  VI. — Oedeb  of  Business 
Section  1.     Order  of  business  for  the  meeting  of  the  board  of 
trustees  shall  be  as  follows: 

1.  Beading  of  minutes. 

2.  Beports  by  the  chair. 
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3.  Treasurer's  report. 

4.  Reports  of  standing  committees. 

5.  Reports  of  special  committees. 

6.  !N'omination  and  election  of  members. 

7.  Unfinished  business. 

8.  New  business. 

§  2.  Order  of  business  for  annual  meetings  of  the  association 
shall  be  as  follows : 

1.  Reading  of  minutes. 

2.  Annual  report  of  board  of  trustees. 

3.  Reports  of  special  committees. 

4.  Election  of  trustees. 

5.  Unfinished  business. 

6.  New  business. 

Abticlb  VII. — ^Amendments 

Section  1.  These  by-laws  may  be  amended  at  any  meeting  of 
the  board  of  trustees  by  a  vote  of  two-thirds  of  the  members  pres- 
ent, provided  that  the  general  form  of  the  proposed  amendment 
shall  have  been  embodied  in  the  notice  of  the  said  meeting  and 
sent  to  all  the  members  of  the  board  at  least  one  week  before  the 
meeting. 
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REGULATIONS  OF  THE  MEDICAL  BOARD 


I.  The  medical  board  shall  consist  of  six  members,  to  wit :  the 
regular  attending  physician,  an  aurist,  a  dermatologist,  a  surgeon, 
a  consulting  physician,  an  ophthalmologist;  and  the  chairman  of 
the  house  committee  of  the  board  of  trustees  shall  be  chairman 
of  the  medical  board. 

II.  The  members  of  this  board  ishall  be  appointed  annually  by 
the  board  of  trustees  during  the  month  of  January  in  each  year, 
and  shall  hold  their  oflSce  during  the  pleasure  of  the  board  of 
trustees.  There  shall  also  be  appointed  a  regular  dentist  to  the 
institution. 

III.  The  duties  of  the  attending  physician  shall  be: 

1.  To  promptly  examine  each  proposed  pupil,  and  report  as  to 
his  acceptability  to  the  principal. 

2.  To  visit  the  institution  upon  Monday  and  Friday  of  each 
weeL 

3.  To  make  such  an  examination  of  each  pupil  during  the 
month  of  October  in  each  year,  and  at  such  intervals  thereafter  as 
shall,  in  his  opinion  and  the  opinion  of  the  medical  board,  be 
necessary  to  properly  safeguard  the  health  of  the  pupils.  There 
shall,  however,  be  not  less  than  three  such  examinations  during 
each  school  year. 

4.  To  keep,  or  cause  to  be  kept,  in  a  book  to  be  provided  for 
that  purpose,  an  accurate  record  of  the  medical  condition  of  each 
pupil  in  the  institution,  showing  his  condition  at  entrance  and  at 
each  examination  held  as  above  provided  for,  together  with  such 
additional  medical  history  of  each  of  said  pupils. 

5.  To  investigate  any  case  of  disease  or  illness  occurring  within 
the  institution  in  pupils  or  other  inmates,  and  to  take  such  meas- 
ures as  may  be  proper  to  protect  the  health  of  the  pupils  and 
inmates  of  the  institution. 

6.  To  examine  into  and  take  measures  to  saf^uard  the  sani- 
tary condition  of  the  institution  and  its  inmates* 
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7.  To  make  a  report  to  the  regular  monthly  meeting  of  the 
board  of  trustees  of  the  medical  and  sanitary  condition  of  the 
institution  and  its  pupils. 

IV.  The  duties  of  the  ophthalmologist  and  the  aurist  shall  be : 

1.  To  promptly  examine  each  admitted  pupil  and  to  report  to 
the  principal  as  to  his  or  her  desirability.  The  result  of  their 
examination  also  to  be  incorporated  in  the  medical  records  of  the 
institution. 

2.  At  the  opening  of  the  school  each  year  a  preliminary  exami- 
nation is  to  be  made  of  each  pupil  before  he  is  again  admitted 
to  the  school,  and  a  full  and  complete  examination  of  each  pupil 
shall  be  made  thereafter  as  rapidly  as  circumstances  will  permit. 
There  shall  be  no  less  than  three  such  examinations  during  each 
year. 

3.  To  visit  the  institution  at  least  one  day  of  each  week. 

4r.  To  keep  or  cause  to  be  kept,  in  a  book  or  cards  to  be  pro- 
vided for  that  purpose,  an  accurate  record  of  the  condition  of  each 
pupil  in  the  institution,  showing  his  or  her  condition  at  entrance 
and  at  each  examination  held  as  above  provided  for. 

5.  They  shall  take  such  measures  to  improve  the  condition  of 
the  organs  of  the  pupils  examined  by  them  as  their  investigations 
shall  show  to  be  proper,  provided  there  is  no  objection  made  by 
the  parent  or  guardian  after  due  notice. 

6.  They  shall  make  a  report  at  the  regular  monthly  meetings 
of  the  board  of  trustees  as  regards  the  condition  of  the  pupils  so 
far  as  their  departments  are  concerned. 

V.  The  duties  of  the  dentist  shall  be : 

1.  He  shall  examine  the  teeth  of  all  pupils  at  the  commence- 
ment of  each  school  term  as  expeditiously  as  possible,  and  attend 
to  their  care  during  the  school  year. 

2.  He  shall  visit  the  institution  once  a  week  to  examine  and 
treat  the  teeth  of  the  children. 

3.  He  shall  treat  such  urgent  cases  as  may  from  time  to  time 
be  sent  to  his  office. 

4r.  He  shall  keep,  or  cause  to  be  kept,  in  a  book  or  cards  to  be 
provided  for  that  purpose,  an  accurate  record  of  the  condition  of 
each  pupil  in  the  institution  and  the  treatment  given  at  the  various 
examinations. 
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5.  He  shall  make  a  report  at  the  r^ular  monthly  meetings  of 
the  board  of  trustees  as  to  the  condition  of  the  pupils. 

VI.  It  shall  be  the  duty  of  the  various  specialist  members  of 
the  medical  board  to  attend  such  cases  as  shall  lie  within  their 
province;  these  cases  shall  be  sent  to  them  by  the  attending  physi- 
cian whenever  in  his  opinion  their  services  shall  be  required. 

VII.  There  shall  be  a  meeting  of  the  medical  board  during  the 
month  of  February  in  each  year,  the  exact  date  of  which  shall  be 
fixed  by  the  chairman.  There  shall  be  meetings  of  the  medical 
board  at  such  other  times  as  the  chairman  shall  consider  necessary. 
A  meeting  of  the  board  shall  be  called  at  any  time  by  the  chairman 
at  the  request  of  any  two  of  its  members. 


63 


LAWS  OF  THE  STATE  OF  NEW  YORK  RELATIVE  TO 
THE  CARE  AND  EDUCATION  OF  THE  DEAF 


CHAPTER  325 

An  Act  to  provide  for  the  care  and  education  of  indigent  deaf- 
mutes  under  the  age  of  twelve  years,  as  amended  April  twelfth, 
eighteen  hundred  and  seventy. 

Passed  April  25,  1863. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  a>s  follows: 

Section  1.  Whenever  a  deaf-mute  child,  under  the  age  of 
twelve  years,  shall  become  a  charge  for  its  maintenance  on  any  of 
the  towns  or  counties  of  this  state,  or  shall  be  liable  to  become 
such  charge,  it  shall  be  the  duty  of  the  overseer  of  the  poor  of 
such  town,  or  of  any  supervisor  of  the  county  where  such  child 
may  be,  to  place  such  child  in  the  New  York  Institution  for  the 
Deaf  and  Dumb,  or  in  the  Institution  for  the  Improved  Instruc- 
tion of  Deaf-Mutes. 

§  2.  Any  person,  guardian  or  friend  of  a  deaf-mute  child, 
within  this  state,  over  the  age  of  six  years  and  under  the  age  of 
twelve  years,  may  make  application  to  the  overseer  of  the  poor 
of  any  town,  or  to  any  supervisor  of  the  county  where  such  child 
may  be,  showing  by  satisfactory  affidavit  or  other  proof  that  the 
health,  morals  or  comfort  of  such  child  may  be  endangered,  or  not 
properly  cared  for,  and  thereupon  it  shall  be  the  duty  of  such 
overseer  or  supervisor,  if  satisfied  that  the  parents  or  natural  pro- 
tectors of  such  child  are,  or  such  child  is,  in  indigent  circum- 
stances, to  place  such  child  in  the  New  York  Institution  for  the 
Deaf  and  Dumb,  or  in  the  Institution  for  the  Improved  Instruc- 
tion of  Deaf-Mutes. 

§  3.  The  children  placed  in  said  institution,  in  pursuance  of 
the  foregoing  sections,  shall  be  maintained  therein  at  the  expense 
of  the  county  from  whence  they  came,  provided  that  such  expense 
shall  not  exceed  one  hundred  and  fift^r  dollars  each  per  year,  until 
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they  attain  the  age  of  twelve  years,  unless  the  director  of  said 
institution  shall  find,  as  to  any  such  child,  that  it  is  not  a  proper 
subject  to  remain  in  said  institution. 

§  4.  The  expense  for  the  board,  tuition  and  clothing  of  such 
deaf-mute  children,  placed  as  aforesaid  in  said  institution,  not 
exceeding  the  amount  of  one  hundred  and  fifty  dollars  per  year, 
above  allowed,  shall  be  raised  and  collected  as  are  other  expenses, 
for  the  support  of  the  poor  of  the  county  from  which  said  child 
shall  be  reoeifved;  and  the  bills  therefor,  properly  authenticated 
by  the  principal,  or  one  of  the  oflScers  of  said  institution,  shall  be 
paid  to  such  institution  by  said  county;  and  its  county  treasurer 
or  chamberlain,  as  the  case  may  be,  is  hereby  directed  to  pay  the 
same  on  presentation,  so  that  the  amount  thereof  may  be  borne  by 
the  proper  county. 

§  5.    This  act  shall  take  e£Pect  immediately. 


CHAPTER  725 


An  Act  to  increase  the  compensation  authorized  by  an  act  entitled 
"An  act  to  provide  for  the  care  and  education  of  indigent  deaf- 
mutes  under  the  age  of  twelve  years,"  passed  April  twenty- 
fifth,  eighteen  hundred  and  sixty-three. 

Passed  April  24,  1867. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  The  expenses  of  th«  board,  tuition  and  clothing  of 
the  children  under  the  age  of  twelve  years  placed  in  the  New  York 
Institution  foi<  the  Instruction  of  Deaf  and  Dumb,  or  in  the 
Institution  for  the  Improved  Instruction  of  Deaf-Mutes,  pur- 
suant to  the  provisions  of  the  third  and  fourth  sections  of  chapter 
three  hundred  and  twenty-five,  laws  of  eighteen  hundred  and 
sixty-three,  shall,  until  otherwise  directed  by  law,  be  estimated 
at  the  rate  of  two  hundred  and  thirty  dollars  per  capita,  instead 
of  the  amount  therein  provided. 

§  2.  This  act  shall  take  effect  September  first,  eighteen  hun- 
dred and  sixty-seven. 

[Extract  from  chapter  552,  Laws  of  1864,  title  1,  section  8.] 


64 

Every  indigent  person,  resident  of  this  state,  between  twelve 
and  twenty-five  years  of  age,  whose  parent  or  parents  or  if  an 
orphan,  whose  nearest  friend,  shall  have  been  resident  in  this 
state  for  three  years  preceding,  and  who  may  make  application 
for  that  purpose,  shall  be  received,  if  deaf  and  dumb,  in  the  Insti- 
tution for  Deaf  and  Dumb;  provided  his  or  her  application  be 
approved  by  the  superintendent  of  public  instruction;  and  in 
those  cases  where^  in  his  opinion,  absolute  indigence  is  not  estab- 
lished, he  may  approve  of  such  application,  and  at  the  same  time 
may  impose  conditions  whereby  some  proportionate  share  of  the 
expenses  of  educating  and  clothing  such  pupils  shall  be  paid  in 
the  treasury  by  their  parents,  guardians  or  friends,  in  such  way 
and  manner,  and  at  such  time  or  tunes  as  he  shaU  designate, 
which  condition  he  may  subsequently  modify  as  he  shall  deem 
expedient 


CHAPTER  180 
An  Act  relative  to  the  care  and  education  of  deaf-mutes. 

Passed  April  12,  1875;   three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  Sections  one  and  two  of  an  act  entitled  "An  act  to 
provide  for  the  care  and  education  of  indigent  deaf-mutes  under 
the  age  of  twenty-years,"  passed  April  twenty-fifth,  eighteen  hun- 
dred and  sixty-three,  are  severally  hereby  amended  by  adding  to 
and  inserting  therein  after  the  words  "  New  York  Institution  for 
the  Deaf  and  Dumb  "  whenever  the  same  occur  in  said  sections, 
respectively,  the  words  following,  viz.,  "  or  the  Institution  for  the 
Improved  Instruction  of  Deaf-Mutes." 

§  2.  All  provisions  of  law  now  existing,  fixing  the  expense  of 
the  board,  tuition  and  clothing  of  children  under  twelve  years 
placed  in  the  New  York  Institution  for  the  Instruction  of  the 
Deaf  and  Dumb,  shall  apply  to  children  who  may,  from  time  to 
time  be  placed  in  the  Institution  for  the  Improved  Instruction  of 
Deaf-Mutes,  in  the  same  manner  and  with  like  effect  as  if  said 
last-mentioned  institution  had  also  been  originally  named  in  the 
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acts  fixing  such  compensation,  and  as  if  said  acts  had  provided 
for  the  payment  thereof  to  the  institution  last  mentioned,  and  the 
bills  therefor,  properly  authenticated  by  the  principal,  or  one  of 
the  officers  of  the  last-mentioned  institution,  shall  be  paid  to  said 
institution  by  the  counties  respectively  from  which  such  children 
were  severally  received,  and  the  countv  treasurer  or  chamberlain, 
as  the  case  may  be,  is  hereby  directed  to  pay  the  same  on  pres- 
entation, so  that  the  amount  thereof  may  be  borne  by  the  proper 
county. 

§  3.  Sections  nine  and  ten  of  title  one  of  an  act  entitled  "An 
act  to  revise  and  consolidate  the  general  acts  relating  to  the  public 
instruction,"  passed  May  second,  eighteen  hundred  and  sixty-four, 
are  hereby  amended,  so  that  the  same  shall  extend  and  apply  to  the 
said  "  Institution  for  the  Improved  Instruction  of  Deaf-Mutes," 
in  the  like  manner  and  with  the  like  effect  as  if  the  said  last- 
mentioned  institution  as  well  as  the  other  therein  mentioned,  had 
originally  been  named  in  the  said  sections  respectively. 

§  4.    This  act  shall  take  effect  immediatelv. 


CHAPTER  213 
An  Act  relative  to  the  care  and  education  of  deaf-mutes. 

Passed  April  29,  1875;  three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  ena<:t  as  follows: 

Section  1.  Section  one  of  chapter  three  hundred  and  twenty- 
five  of  the  laws  of  eighteen  hundred  and  sixty-three,  entitled 
**An  act  to  provide  for  the  care  and  education  of  indigent  deaf- 
mutes  under  the  age  of  twelve  years,  as  amended  by  chapter  one 
hundred  and  eighty  of  the  laws  of  eighteen  hundred  and  seventy, 
and  chapter  five  hundred  and  forty-eight  of  the  laws  of  eighteen 
hundred  and  seventy-one,"  is  hereby  further  amended  so  as  to 
read  as  follows : 

§  1.     Whenever  a  deaf-mute  child,  under  the  .age  of  twelve 

years,  shall  become  a  charge  for  its  maintenance  on  any  of  the 

towns  or  counties  of  this  state  or  shall  be  liable  to  become  such 

charge,  it  shall  be  the  duty  of  the  overseer  of  the  poor  of  the  town, 
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or  of  the  supervisors  of  said  county,  to  place  such  child  in  the 
New  York  Institution  for  the  Deaf  and  Dumb,  or  in  the  Institu- 
tion for  the  Improved  Instruction  of  Deaf -Mutes,  or  in  the  Le 
Couteulx  St.  Mary's  Institution  for  the  Improved  Instruction  of 
Deaf-Mutes  in  the  city  of  Buffalo,  or  in  the  Central  New  York 
Institution  for  Deaf-Mutes  in  the  city  of  Home,  or  in  any  institu- 
tion in  the  state  for  the  education  of  deaf-mute& 

§  2.  Section  two  of  chapter  three  hundred  and  twenty-five  of 
the  laws  of  eighteen  hundred  and  sixty-three,  as  amended  by 
chapter  one  himdred  and  eighty  of  the  laws  of  eighteen  hundred 
and  seventy,  and  chapter  five  hundred  and  forty-eight  of  the  laws 
of  eighteen  hundred  and  seventy-one,  is  hereby  further  amended 
so  as  to  read  as  follows: 

§  2.  Any  parent,  guardian  or  friend  of  a  deaf-mute  child, 
within  this  state,  over  the  age  of  six  years  and  under  the  age  of 
twelve  years,  may  make  application  to  the  overseer  of  the  poor  of 
any  town,  or  to  any  supervisor  of  the  county  where  such  child  may 
be,  showing  by  satisfactory  afiidavit  or  other  proof,  that  the 
health,  morals  or  comforts  of  such  child  may  be  endangered,  or 
not  properly  cared  for,  and  thereupon  it  shall  be  the  duty  of  such 
overseer  or  supervisor  to  place  such  child  in  the  New  York 
Institution  for  the  Deaf  and  Dumb,  or  in  the  Institution  for  the 
Improved  Instruction  of  Deaf-Mutes,  or  in  the  LeCouteulx  St. 
Mary's  Institution  for  the  Improved  Instruction  of  Deaf-Mutes 
in  the  city  of  Buffalo,  or  in  the  Central  New  York  Institution 
for  Deaf-Mutes  in  the  city  of  Rome,  or  in  any  institution  in  the 
state  for  the  education  of  deaf-mutes. 

§  3.  Sections  three  and  .four  of  chapter  three  hundred  and 
twenty-five  of  the  laws  of  eighteen  hundred  and  sixty-five,  are 
hereby  amended  so  as  to  read  as  follows: 

§  3.  The  children  placed  in  said  institutions,  in  pursuance  of 
the  foregoing  sections,  shall  be  maintained  therein  at  the  expense 
of  the  county  from  whence  they  came,  provided  such  expense  shall 
not  exceed  three  hundred  dollars  each  per  year,  until  they  attain 
the  age  of  twelve  years,  unless  the  directors  of  the  institution,  to 
which  a  child  has  been  sent,  shall  find  that  such  child  is  not  a 
proper  subject  to  remain  in  said  institution. 

§  4.  The  expenses  for  board,  tuition  and  clothing  for  sudi 
deaf-mute  children,  placed  as  aforesaid  in  said  institutions  not 
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exceeding  the  amount  of  three  hundred  dollars  per  year,  above 
allowed,  shall  be  raised  and  collected  as  are  the  other  expenses  of 
the  county  from  which  such  children  shall  be  received;  and  the 
bills  therefor,  properly  authenticated  by  the  principal  or  one  of  the 
officers  of  the  institution,  shall  be  paid  to  said  institution  by  the 
said  county ;  and  its  county  treasurer  or  chamberlain,  as  the  case 
may  be,  is  hereby  directed  to  pay  the  same  on  presentation,  so  that 
the  amount  thereof  may  be  borne  by  the  proper  authorities. 

§  5.  Sections  nine  and  ten  of  title  one  of  chapter  five  hundred 
and  fifty-five  of  the  laws  of  eighteen  hundred  and  sixty-four, 
entitled  "An  act  to  revise  and  consolidate  the  several  acts  relating 
to  public  instruction,"  is  hereby  amended  so  as  to  read  as  follows : 

§  9.  Every  person  resident  in  this  state,  between  twelve  and 
twenty-five  years  of  age,  whose  parent  or  parents,  or  if  an  orphan, 
whose  nearest  friend  shall  have  been  a  resident  in  this  state  for 
the  three  years  preceding,  and  who  may  make  application  for  that 
purpose,  shall  be  received  into  one  of  the  following-named  institu- 
tions, viz. :  The  New  York  Institution  for  the  Instruction  of  the 
Deaf  and  Dumb;  the  Institution  for  the  Improved  Instruction 
of  Deaf -Mutes;  the  Le  Couteulx  St.  Mary's  Institution  for  the 
Improved  Instruction  of  Deaf-Mutes  in  the  city  of  Buffalo,  or  the 
Central  K*ew  York  Institution  for  Deaf-Mutes  in  the  city  of 
Rome,  or  in  any  institution  in  this  state  for  the  education  of  deaf- 
mutes,*  either  of  the  institutions  aforesaid  shall  be  provided  with 
board,  lodging  and  tuition,  and  the  directors  of  said  institution 
shall  receive  for  each  pupil  so  proi\nd6d  for  the  sum  of  three  hun- 
dred dollars  per  annum,  in  quarterly  payments,  to  be  paid  by  the 
treasurer  of  the  state,  on  the  warrant  of  the  comptroller,  to  the 
treasurer  of  said  institution,  on  his  presenting  a  bill  showing  the 
actual  time  and  number  of  such  pupils  attending  the  institution, 
and  which  bill  shall  be  signed  by  the  president  and  secretary  of 
the  institution,  and  verified  by  their  oaths.  The  regular  term  of 
instruction  of  such  pupil  shall  he  five  yeai-s;  but  the  superin- 
tendent of  public  instruction  may,  in  his  discretion,  extend  the 
term  of  any  pupil  for  a  period  not  exceeding  three  years.  The 
pupils  provided  for  in  this  and  the  preceding  section  of  this  title 
shall  be  designated  state  pupils,  and  all  the  existing  provisions 
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of  law  applicable  to  state  pupils  now  in  said  institution  shall 
apply  to  pupils  herein  provided  for. 

§  6.     This  act  shall  take  effect  immediately. 


CHAPTER  36 

An  Act  to  further  amend  an  act,  entitled  "An  act  to  provide  for 
the  care  and  education  of  indigent  deaf-mutes  under  the  age  of 
twelve  years  (chapter  three  hundred  and  twenty-five  of  the  laws 
of  eighteen  hundred  and  sixty-three),"  passed  April  twenty- 
ninth,  eighteen  hundred  and  sixty-three. 

Approved   by   the   Governor,   February    18,    1892;    passed,    three-fifths    being 

present. 

The  People  of  the  State  of  New  York,  represented  in  Senaie 
and  Assevibly,  do  enact  as  follows: 

Section  1.  Section  two  of  chapter  three  hundred  and  twenty- 
five  of  the  laws  of  eighteen  hundred  and  sixty-three,  as  heretofore 
amended,  is  hereby  further  amended  so  as  to  read  as  follows : 

§  2.  Any  parent,  guardian  or  friend  of  a  deaf-mute  child, 
within  this  stale,  over  the  age  of  five  years  and  under  the  age  of 
twelve  years,  may  make  application  to  the  overpccr  of  the  poor  of 
any  town  or  to  any  sui)ervisor  of  the  county  where  such  child  may 
be,  showing,  by  satisfactory  affidavit  or  other  proof,  that  the  health, 
morals  or  comfort  of  such  child  may  be  endangered,  or  not  i>rop- 
erly  cared  for,  and  thereupon  it  shall  be  the  duty  of  such  over- 
seer or  su])crvisor  to  place  such  child  in  the  Xcw  York  Institu- 
tion for  the  Deaf  and  Dumb,  or  in  the  Institution  for  the 
Improved  Instruction  of  Deaf-Mutes,  or  in  the  Le  Couteulx  St. 
Mary's  Institution  for  the  Improved  Instruction  of  Deaf-ALutes 
in  the  city  of  Buffalo,  or  in  the  Central  Xew  York  Institution  for 
Deaf-ilutes  in  the  city  of  IJome,  or  in  the  Albany  Home  School 
for  the  Oral  Instruction  of  the  Deaf  at  All)anv,  or  in  anv  institu- 
tion  in  the  state  for  the  education  of  deaf-mutes,  as  to  which  the 
board  of  state  charities  shall  have  made  and  filed  with  the  suj>er- 
intendent  of  public  instruction  a  certificate  to  the  effect  that  said 
institution  has  been  duly  organized  and  is  prepared  for  the  recrcp- 
tion  and  instruction  of  such  pupils. 

§  2.     This  act  shall  take  effect  immediately. 
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EXTRACTS  FROM  "  EDUCATION  LAW,"  BEING  L.  1909, 
CH.  21,  AS  AMENDED  BY  L.  1910,  CH.  140  AND  CH.  322, 
AND  L.  1917,  CH.  179 


CHAPTER  38 

§  970.  Duties  of  commisaioner  of  education.  All  the  institu- 
tions for  the  instruction  of  the  deaf  and  dumb,  and  blind,  and 
all  other  similar  institutions,  incorporated  under  the  laws  of  the 
state,  or  that  may  be  hereafter  incorporated,  shall  be  subject  to  the 
visitation  of  the  commissioner  of  education,  and  it  shall  be  his 
duty: 

1.  To  inquire  into  the  organization  of  the  several  schools  and 
the  method  of  instruction  employed  therein. 

2.  To  prescribe  courses  of  study  and  methods  of  instruction 
that  will  meet  the  requirements  of  the  state  for  the  education  of 
state  pupils. 

3.  To  make  appointments  of  pupils  to  the  several  schools,  to 
transfer  such  pupils  from  one  school  to  another  as  circumstances 
may  require;  to  cancel  appointments  for  sufficient  reason. 

4.  To  ascertain  by  comparison  with  other  similar  institutions, 
whether  any  improvements  in  instruction  and  discipline  can  be 
made:  and  for  that  purpose  to  appoint  from  time  to  time,  suita])le 
I)ersons  to  visit  the  schools. 

5.  To  sufcgest  to  the  directors  of  such  institutions  and  to  llie 
legislature  such  improvements  as  he  shall  judge  expedient. 

6.  To  make  an  annual  re])ort  to  the  legislature  on  all  the  mat- 
ters before  enumerated,  and  particularly  as  to  the  condition  of  the 
schools,  the  improvement  of  the  pupils,  and  their  treatment  in 
respect  to  board  and  lodging. 

§  971.  Persons  eligible  as  pupils  to  institutions  for  instriTction 
of  the  deaf  and  dumb.  All  (lo:if  tuu\  (hiinb  ]irMV(*r.;>  resident  in 
this  state  and  upwards  of  twelve  years  of  ago,  who  shall  have 
been  resident  in  this  state  for  one  year  ininiedintely  preceding 
the  application,  or,  if  a  minor,  whose  parent  or  parents,  or,  if  an 
orphan,  whose  nearest  friend  shall  have  been  resident  in  this  state 
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for  one  year  imiiiediately  preceding  the  application,  shall  be 
eligible  to  appointment  as  state  pupils  in  one  of  the  deaf  and 
dumb  institutions  of  this  state,  authorized  by  law  to  receive  such 
pupils. 

§  972.     (This  section  relates  only  to  the  blind.) 

§  973.  Support  and  term  of  instruction  of  state  pupils. 
1.  Each  pupil  so  received  into  any  of  the  institutions  aforesaid 
shall  be  provided  with  board,  lodging  and  tuition ;  and  the  direc- 
tors of  the  iiKstitution  shall  rceivc  an  iinnual  :ii)propriation  for 
each  pupil  so  provided  for,  in  quarterly  payments,  to  be  paid  by 
the  treasurer  of  the  state,  on  the  warrant  of  the  comptroller,  to  the 
treasurer  of  said  institution,  on  his  presenting  a  bill  showing  the 
actual  time  and  number  of  such  pupils  attending  the  institution, 
which  bill  shall  be  signed  by  the  president  and  secretary  of  the 
institution,  and  verified  bv  their  oaths. 

2.  The  regular  term  of  instruction  for  such  pupils  shall  be  five 
years;  but  the  commissioner  of  education  may,  in  his  discretion, 
extend  the  term  of  nny  pupil  for  a  period  not  exceeding  three 
years.  The  pupils  provided  for  in  this  section  and  sections  nine 
hundred  and  seventy-one  and  nine  hundred  and  seventy-two  of 
this  article  shall  be  designated  state  pupils;  and  all  the  existing 
provisions  of  law  applicable  to  state  pupils  now  in  said  institu- 
tions shall  apply  to  pupils  herein  provided  for. 

§  974.  Regulations  for  admission.  The  commissioner  of  edu- 
cation may  make  such  regulations  and  give  such  directions  to 
parents  and  guardians,  in  relation  to  the  admission  of  pupils  into 
cither  of  the  above-named  institutions,  as  will  prevent  pupils 
entering  the  same  at  irregular  periods. 

§  97r>.  Clothing  for  state  pupils,  l.  The  supervisors  of  any 
county  in  this  state  from  which  county  state  pupils  may  be  here- 
after appointed  to  any  institution  for  the  instruction  of  the  deaf 
and  dumb,  whose  parents  or  guardians  are  unable  to  furnish  them 
with  suitable  clothing,  are  hereby  authorized  and  required  to 
raise  in  each  year,  for  each  pupil  from  said  county,  the  sum  of 
thirty  dollars. 

2.  The  supervisors  of  any  county  in  this  state  from  which  state 
pupils  shall  be  sent  to  and  received  in  the  New  York  institution 
for  the  blind,  whose  parents  or  guardians  shall,  in  the  opinion 


71 

of  the  commissioner  of  education,  be  unable  to  furnish  them  with 
suitable  clothing,  are  hereby  authorized  and  directed,  in  every 
year  while  such  pupils  are  in  said  institution,  to  raise  and  appro- 
priate thirty  dollars  for  each  of  said  pupils,  and  to  pay  the  sum  so 
raised  to  the  said  institution,  to  be  by  it  applied  to  furnishing  such 
pupils  with  suitable  clothing  while  in  said  institution. 

3.  If  in  any  case  all  or  any  of  said  moneys  are  not  expended 
before  the  expiration  of  the  periods  of  appointment  of  such  pupils, 
then  the  unexpended  residue  shall  go  into  the  general  clothing 
fund  of  the  said  institution,  to  be  by  it  devoted  to  furnishing  state 
pupils  with  suitable  clothing. 

4.  If  said  sums  shall  not  be  paid  to  the  said  institution  within 
six  months  after  the  annual  meeting  of  the  supervisors  of  any  of 
said  counties,  the  sums  so  unpaid  shall  bear  interest  at  the  rate 
of  seven  per  centum  per  annum,  from  the  expiration  of  said  six 
months  until  the  same  be  paid. 

5.  The  supervisors  of  any  county  in  this  state  from  whose 
pauper  institutions  pupils  shall  be  sent  to  the  said  institution  for 
the  blind,  shall  raise,  appropriate  and  pay  to  the  order  of  the 
comptroller  of  the  state,  towards  the  expense  of  educating  and 
clothing  such  pupils,  a  sum  equal  to  that  which  the  county  would 
have  to  pay  to  support  the  pupils  as  paupers  at  home.  This  sub- 
division does  not  apply  to  the  counties  of  New  York,  Kings, 
Queens,  Nassau  and  Suffolk. 

6.  The  supervisors,  or  officers  corresponding  thereto,  of  the 
counties  of  New  York,  Kings,  Queens,  Nassau  and  Suffolk,  from 
which  state  pupils  shall  be  sent  to  and  received  in  the  New  York 
institution  for  the  blind,  whose  parents  or  guardians  shall,  in  the 
opinion  of  the  commissioner  of  education,  be  unable  to  furnish 
them  with  suitable  clothing,  are  hereby  authorized  and  directed 
in  ever}'  year  while  such  pupils  are  in  said  institution,  to  raise 
and  appropriate  fifty  dollars  for  each  of  said  pupils  from  said 
counties,  respectively,  and  to  pay  the  sum  so  raised  to  the  said 
institution,  to  be  by  it  applied  to  furnishing  such  pupils  with 
suitable  clothing  while  in  said  institution. 

7.  If  in  any  year  hereafter  there  shall  be  any  surplus  of  the 
amount  above  required  to  be  paid  yearly  by  the  said  counties  for 
clothing  for  pupils  from  said  counties,  respectively,  then  such  sur- 
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plus  shall  be  deducted  pro  rata  the  ensuing  year  from  the  amount 
above  required  to  be  paid  by  the  said  counties  respectively. 
§  976.  (This  section  relates  only  to  the  blind.) 
§  977.  Indigent  deaf-mute  children.  Whenever  a  deaf-muto 
child  under  the  age  of  twelve  years  shall  become  a  charge  for  its 
maintenance  on  any  of  the  towns  or  counties  of  this  state,  or 
shall  be  liable  to  become  such  charge,  it  shall  be  the  duty  of  the 
overseers  of  the  poor  of  such  towTi  or  of  the  board  of  supervisors 
of  such  county  to  place  such  child  in  one  of  the  institutions  enu- 
merated in  the  next  section. 

§  978.  Deaf-mute  children  improperly  cared  for.  l^pon  Ihe 
application  of  any  parent,  guardian  or  friend  of  a  deaf-mute  child, 
within  this  state,  over  the  age  of  five  years  and  under  the  age 
of  twelve  years,  the  overseer  of  the  poor  or  the  supen-isor  of  the 
town  where  such  child  may  be,  shall  place  such  child  in  one  of  the 
institutions  authorized  by  the  laws  of  eighteen  hundred  and 
ninety-two,  chapter  thirty-six,  to  receive  such  pupils,  as  follows: 

1.  The  Xew  York  Institution  for  the  Deaf  and  Dumb;  or, 

2.  The  Institution  for  the  Improved  Instruction  of  Deaf- 
Mutes;  or, 

3.  The  Le  Couteulx  Saint  Marj^'s  Institution  for  the  Improved 
Instruction  of  Deaf-Mutes  in  the  City  of  Buffalo;  or, 

4.  The  Central  Xew  York  Institution  for  Deaf-Mutes  in  the 
City  of  Rome;  or, 

5.  The  Albanv  Home  School  for  the  Oral  Instruction  of  the 
Deaf  at  Albany;  or, 

6.  To  anv  other  institution  in  the  state  for  the  education  of 
deaf-mutes  as  to  which  the  state  board  of  charities  shall  have  filed 
with  the  commisj^ioiicr  of  education  a  certificate  to  the  efi'ect  that 
said  institution  has  been  duly  organized  and  is  prepared  for  the 
reception  and  instruction  of  such  pupils. 

§  979.  Maintenance  of  children.  The  childim  ])i;irn(l  in  siid 
institutions,  in  pursuance  of  the  last  two  sect'"*^!!'^,  sli:i!l  ^o  i;i  ''i;- 
tained  therein  at  the  expense  of  the  county  from  when(*o  ihey 
came,  provided  that  such  expense  shall  not  exceed  three  hundred 
and  fifty  dollars  each  per  year,  until  they  attain  the  age  of  twelve 
years,  unless  the  directors  of  the  institution  to  which  a  child  has 
been  sent  shall  find  that  such  child  is  not  a  proper  subject  to 


73 

remain  in  said  institution.     (Thus  amended  by  L.  1917,  chap. 
179,  in  effect  April  14,  1917.) 

§  980.  Payment  of  expenses  of  tuition  and  maintenance.  The 
expenses  for  the  board,  tuition  and  clothing  for  such  deaf-mute 
children,  placed  as  aforesaid  in  said  institutions,  not  exceeding 
the  amount  of  three  hundred  and  fifty  dollars  per  year,  above 
allowed,  shall  be  raised  and  collected  as  are  other  expenses  of  the 
county  from  which  such  children  shall  be  received;  and  the  bills 
therefor,  properly  authenticated  by  the  principal  or  one  of  the 
officers  of  the  institution,  shall  be  paid  to  said  institution  by  the 
said  county;  and  its  county  treasurer  or  chamberlain,  as  the  case 
may  be,  is  hereby  directed  to  pay  the  same  on  presentation,  so  that 
the  amount  thereof  may  be  borne  by  the  proper  county.  (Thus 
amended  by  L.  1917,  chap.  179,  in  effect  April  14,  1917.) 


CHAPTER  243 


A:sr  Act  to  amend  the  education  law,  in  relation  to  cost  of  main- 
tenance and  instruction  of  pupils  in  institutions  for  the  deaf 
and  dumb. 

Became  a  law  April   17,  1918,  with  the  approval  of  the  Governor.     Passed^ 

three-fifths  being  present. 

The  People  of  the  State  of  Nero  York,  represented  in  Senate 
and  Assernhhj,  do  enact  as  follows: 

Section  1.  Sections  nine  hundred  and  seventy-nine  and  nine 
hundred  and  eighty  of  chapter  twenty-one  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  education,  con- 
stituting chapter  sixteen  of  the  consolidated  laws,"  as  amended 
by  chaj)tcrs  one  hundred  and  forty  and  three  hundred  and 
twenty-two  of  the  laws  of  nineteen  hundred  and  ten  and  cha])ter 
one  hundred  and  seventv-nine  of  the  laws  of  nineteen  hundred 
and  seventeen,  are  hereby  amended  to  read  as  follows: 

§  970.  Maintenance  of  children.  The  children  ])lnced  in  said 
institutions,  in  pursuance  of  the  last  two  sections,  shall  be  main- 
tained therein  at  the  expense  of  the  county  from  where  they 
came,  but  such  expense  shall  not  exceed  three  hundred  and  fifty 
dollars  each  per  year,  until  they  attain  the  age  of  twelve  years^, 
unless  the  directors  of  the  institution  to  which  a  child  has  been 
sent  shall  find  that  such  child  is  not  a  proper  subject  to  remain. 
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in  said  institution,  provided,  however,  that  during  the  continuance 
of  the  war  with  the  German  empire  and  its  allies  and  until  the 
thirtieth  day  of  June  following  the  termination  thereof,  such 
expense  for  each  child  may  be  at  the  rate  of  not  to  exceed  four 
Tiundred  dollars  per  year. 

§  980.  Payment  of  expenses  of  tuition  and  maintenance.  The 
expenses  for  the  board,  tuition  and  clothing  for  such  deaf-mute 
children,  placed  as  aforesaid  in  said  institutions,  not  exceeding 
for  each  child,  the  amount  of  expense  for  maintenance  allowed  by 
the  preceding  section,  shall  be  raised  and  collected  as  are  other 
expenses  of  the  county  from  which  such  children  shall  be  re- 
ceived; and  the  bills  therefor,  properly  authenticated  by  the 
principal  or  one  of  the  officers  of  the  institution,  shall  be  paid  to 
said  institution  by  the  said  county;  and  its  county  treasurer  or 
chamberlain,  as  the  case  may  be,  is  hereby  directed  to  pay  the 
same  on  presentation,  so  that  the  amount  thereof  may  be  borne  by 
the  proper  county. 

§  2.     This  act  shall  take  effect  immediately. 


CHAPTER  223 

An  Act  to  amend  the  education  law,  relative  to  term  of  instruc- 
tion of  state  pupils  in  attendance  upon  institutions  for  the  deaf 
and  for  the  blind. 

Became  a  law  AprU  8,  1912,  with  the  approval  of  the  Governoi.     Passed, 

three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
<md  Assembly,  do  enact  as  follows: 

Section  1.  Subdivision  two  of  section  nine  hundred  and 
seventy-three  of  the  laws  of  nineteen  hundred  and  nine,  entitled 
^'An  act  relating  to  education,  constituting  chapter  sixteen  of  the 
consolidated  laws,"  as  amended  by  chapter  one  hundred  and  forty 
of  the  laws  of  nineteen  hundred  and  ten,  is  hereby  amended  to 
read  as  follows: 

2.  The  regular  term  of  instruction  of  such  pupils  shall  be  five 
years;  but  the  commissioner  of  education  may,  in  his  discretion, 
extend  the  term  of  any  pupil  for  a  period  not  exceeding  three 
years.  It  shall  also  be  lawful  for  the  commissioner  of  education 
to  continue  such  pupils  as  state  pupils  for  an  additional  period  of 
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three  years  for  the  purpose  of  pursuing  a  course  of  study  in  the 
higher  branches  of  learning.  The  number  of  pupils  continued 
each  year  in  such  course  shall  not  exceed  thirty  in  any  one  insti- 
tution and  such  pupils  must  be  recommended  by  the  trustees  of 
the  institution  in  which  they  are  attended,  before  such  extension 
of  time  is  granted.  The  pupils  provided  for  in  this  section  and 
in  sections  nine  hundred  and  seventy-one  and  nine  hundred  and 
seventy-two  of  this  article  shall  be  designated  state  pupils:  and 
all  the  existing  provisions  of  law  applicable  to  state  pupils  now  in 
said  institutions  shall  apply  to  pupils  herein  provided  for. 
§  2.     This  act  shall  take  effect  immediately. 

CHAPTER  164. 

An  Act  to  amend  the  education  law,  in  relation  to  cost  of  main- 
tenance and  instruction  of  pupils  in  institutions  for  the  deaf 
and  dumb. 

Became  a  law  April  9^  1919,  with  the  approval  of  the  Governor.      Passed, 

three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate 
omd  Assembly,  do  enact  as  follows: 

Section  1.  Section  nine  hundred  and  seventy-nine  of  chapter 
twenty-one  of  the  laws  of  nineteen  hundred  and  nine,  entitled 
''An  act  relating  to  education,  constituting  chapter  sixteen  of  the 
consolidated  laws,"  as  last  amended  by  chapter  two  hundred  and 
forty-three  of  the  laws  of  nineteen  hundred  and  eighteen,  is  hereby 
amended  to  read  as  follows: 

§  979.  Maintenance  of  children.  The  children  placed  in  said 
institutions,  in  pursuance  of  the  last  two  sections,  shall  be  main- 
tained therein  at  the  expense  of  the  county  from  where  they  came, 
until  they  attain  the  age  of  twelve  years,  unless  the  directors  of 
the  institution  to  which  a  .child  has  been  sent  shall  find  that  such 
child  is  not  a  proper  subject  to  remain  in  said  institution;  but 
sack  expense  for  each  child  shall  not  exceed  four  hundred  dollars 
per  year,  provided,  however,  that  during  the  continuance  of  the 
war  with  the  German  empire  and  its  allies  and  in  any  event  until 
the  thirtieth  day  of  June,  nineteen  hundred  and  twenty,  such 
expense  for  each  child  may  be  at  the  rate  of  not  to  exceed  four 
hundred  and  twenty-five  dollars  per  year. 

§  2.  This  act  shall  take  effect  immediately. 
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TERMS  OF  ADMISSION 

1.  This  institution  is  intended  for  children  who  are  either 
entirely  or  partially  deaf,  in  consequence  of  congenital  or  adven- 
titious deafness,  and  who  cannot  be  educated  in  common  schools. 

2.  Candidates  for  admission  must  be  over  five  and  under  four- 
teen years  of  age,  of  ordinary  intelligence  and  constitutional  vigor, 
and  free  from  contagious  disease.  They  must  pass  a  satisfactory 
medical  examination  regarding  these  points. 

3.  Pay  pupils  are  charged  $425  for  the  scholnstic  year,  )>ay- 
able  semi-annually  in  advance.  This  sum  provides  for  tuition, 
board,  washing  and  medical  treatment  in  ordinary  cases  of  sick- 
ness. 

4.  Pupils  between  the  ages  of  five  and  twelve  years  to  be  sup- 
ported at  public  expense  are  admitted  to  the  institution  by  a 
certificate  from  the  county  supervisor.  Those  over  twelve  must 
procure,  either  directly  or  through  the  principal  of  the  institu- 
tion, a  certificate  from  the  Commissioner  of  Education  at  Albany. 
Blanks  and  all  information  as  to  these  requirements  will  be  cheer- 
fully furnished  on  application  to  the  principal. 

5.  All  pay  pupils  entering  the  institution  are  admitted  for  the 
current  school  year.  jSTo  deduction  will  be  made  from  the  annual 
charge  in  consequence  of  absence  or  on  any  account  whatsoever, 
nor  will  the  tuition  fee,  or  any  portion  thereof,  be  refunded  in 
case  of  withdrawal  of  pupils  before  the  expiration  of  the  school 
term. 

6.  The  Board  of  Trustees  reserves  to  itself  and  its  officers  the 
right  to  dismiss  any  pupil. 

7.  The  r^ular  scholastic  work  of  the  school  extends  from  the 
first  Wednesday  in  September  to  the  third  Wednesday  in  June. 
The  school  building  is  open  all  the  year  round. 

8.  All  inquiries  and  applications  for  the  admission  of  pupils 
must  be  made  to  the  principal  at  the  institution* 
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ONE  HUNDREDTH  ANNUAL  REPORT 


DIRECTOR'S   PREFACE 


In  the  month  of  January,  1819,  one  hundred  years  ago,  the 
Board  of  Directors  of  the  ^ew  York  Institution  for  the  Instruc- 
tion of  the  Deaf  and  Dumb,  submitted  to  your  Honorable  Body 
their  initial  report.  It  becomes  the  duty  of  their  successors  to 
place  before  you  in  this  month  of  January,  1919,  the  Annual 
Statement  of  the  condition  and  activities  of  their  Institution,  the 
one  hundredth  in  a  series  which  has  continued  unbroken  through- 
out a  century.  The  past  year  has  teemed  with  such  marvelous  and 
momentous  events  that  the  simple  record  of  a  charity,  however 
effective  and  well-administered,  is  likely  to  excite  little  interest 
and  even  to  pass  entirely  unnoticed.  But  the  Board  cannot  but 
feel  that  the  centenary  of  an  Institution  which  from  small  begin- 
nings has  steadily  pursued  the  path  of  progress,  until  it  stands 
to-day  the  acknowledged  exponent  of  all  that  is  best  in  the  educa- 
tion and  training  of  the  Deaf  Mute,  will  not  be  regarded  by  your 
Honorable  Body  as  of  no  importance. 

Especially  i&  this  the  case  when  it  is  remembered  that  to  the 
fevering  care  and  unstinted  liberality  of  the  State  of  New  York, 
this  Institution  owes  in  large  measure  its  vitality  and  its  success. 
The  parent  will  surely  take  pride  in  the  wellbeing  of  the  child. 
In  this  belief  the  Board  submits  to  you  its  statement  for  the  past 
year. 

The  number  of  pupils  attending  during  the  year  was  468,  of 
whom  284  were  males  and  184  females.  The  general  health  of  the 
Institution  has  been  good.  An  outbreak  of  diphtheria  occurred 
early  in  the  year,  but  the  disease  was  promptly  stamped  out  by 
the  energetic  measures  taken  by  our  physicians.  One  death 
resulted,  the  only  one  taking  place  during  the  year.  Although  a 
number  of  cases  of  influenza  developed,  all  the  patients  recovered 
and  show  no  bad  effects  from  their  illness.    This  is  cause  for  con- 
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gratulation,  for  as  has  been  remarked  in  previous  reports,  our 
pupils  when  first  received  are  apt  to  be  anaemic  and  easily  subject 
to  disease. 

We  have  seen  no  reason  to  change  our  system  of  education, 
which  has  been  adopted  and  perfected  after  long  and  patient  study 
and  which  experience  shows  to  be  productive  of  the  best  results. 
For  full  details  of  this  system  and  its  effects  upon  the  life  and 
career  of  our  pupils,  reference  is  made  to  the  Report  of  the  Prin- 
cipal, herewith  submitted. 

In  common  with  other  institutions,  we  have  suffered  from  the 
great  increase  in  cost  of  all  supplies  and  the  higher  salaries  and 
wages,  which  as  a  natural  consequence  we  have  been  obliged  to 
pay  to  our  staff  of  instructors  and  to  our  employees.  This  has 
resulted  in  a  deficit  for  the  year  of  $69,956.14.  In  addition  to 
our  ordinary  expenses,  we  are  called  upon  to  meet  heavj'  assess- 
ments for  street  openings  and  the  attendant  charges  for  their 
regulation  and  grading.  Fortunately,  we  have  thus  far  been 
enabled  from  funds  in  hand,  to  care  for  the  greater  part  of  the 
deficit  and  to  provide  for  assessments,  but  should  present  cost  of 
living  continue,  there  must  come  an  end  to  our  ability  to  carry  on 
the  Institution  on  its  present  basis.  In  the  last  report  the  Board 
asked  aid  from  the  State  in  view  of  existing  conditions,  and  that 
petition  was  promptly  and  generously  granted,  so  promptly  and 
generously  that  we  are  reluctant  to  again  solicit  help.  But  the 
Board  cannot  but  view  with  grave  anxiety  the  prospects  for  tho 
future  and  is  bending  its  best  energies  to  the  solution  of  the 
problem. 

The  Board  would  be  remiss  in  its  duty  and  lacking  in  justifiable 
pride  if  it  failed  to  bring  to  the  notice  of  your  Honorable  Body  the 
share  taken  by  the  Institution  and  its  inmates  in  support  of  the 
Government  in  its  prosecution  of  the  war.  Six  members  of  this 
Board  were  at  the  date  of  signing  the  armistice  in  active  service 
abroad.  One  of  our  staff  of  professors  was  promoted  to  a  captaincy 
for  gallantry  upon  the  field  of  battle,  another  entering  the  medical 
corps  is  now  detailed  as  instructor  in  the  Rehabilitation  Bureau 
for  soldiers  who  have  lost  their  hearing  in  service.  Enoch  George 
Margraf,  our  assistant  steward,  paid  the  last  sacrifice,  yielding  up 
his  life  in  action  August  18,  1918.     The  same  spirit  of  devotetl 
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loyalty  has  manifested  itself  throughout  the  entire  membership  of 
the  Institution.  From  their  limited  means  they  have  purchased 
$2,122.81  worth  of  War  Savings  Stamps,  and  subscribed  to  $7,900 
of  the  Fourth  Liberty  Loan.  They  have  organized  a  Red  Cross 
Auxiliary  Unit  and  have  furnished  therefrom  nearly  700  gar- 
ments, mostly  of  wool  knit  in  hours  of  recreation.  Our  Band  has 
rendered  yeoman  service  on  many  occasions  in  furthering  Liberty 
Loans,  Red  Cross  work,  securing  enlistments  and  appearing  in 
entertainments  for  raising  funds  for  the  wounded.  This  brief 
record  of  patriotic  activity  during  a  historic  year,  appears  to  the 
Board  to  deserve  mention  and  to  call  for  vour  commendation. 

The  Board  would  again  call  your  attention  to  the  printing, 
decorative  art  and  general  appearance  of  our  Annual  Reports  as 
evidence  of  the  proficiency  attained  by  our  pupils  in  the  various 
branches  involved  in  their  production.  They  are  in  their  entirety 
the  handiwork  of  our  students.  For  details  of  the  operation  dur- 
ing the  year  of  the  various  Departments  of  the  Institution,  refer- 
ence is  made  to  the  Reports  of  the  Heads  of  Departments,  herewith 
submitted. 

At  the  close  of  this  Centennial  Year,  the  Board  recognizes  with 
devout  and  reverent  gratitude,  that  Almighty  •  Power  which 
throughout  the  century  has  extended  Its  protecting  hand  over  this 
Institution  and  has  blessed  with  such  happy  results  our  eflForts  to 
ameliorate  the  lot  of  those  deprived  of  speech  and  hearing.  It 
returils  its  earnest  thanks  to  the  State  of  Xew  York  for  its  wise 
and  generous  liberality  which  has  given  it  such  material  aid 
through  the  years,  and  trusts  that  in  this  Report  evidence  may  be 
found  that  its  liberality  has  borne  satisfactory  fruit. 

THATCHER   M.   ADAMS, 

President, 

Saml.  R.  Betts, 

Secretary. 
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PRINCIPAL'S   REPORT 


To  the  Board  of  Directors  of  the  New  YorJc  histituiion  for  the 
Instruction  of  the  Deaf  and  Dumb: 

Gentlemen. —  Complying  with  the  provisions  of  the  By-Laws, 
I  present  herewith  for  your  consideration,  the  One  Hundredth 
Annual  Eeport  of  the  Institution,  the  same  being  for  the  year 
ending  June  30,  1918. 

No  extended  account  of  the  exercises  incident  to  the  celebration 
of  the  centenary  of  the  Institution  is  given  herein  for  the  reason 
that  a  supplementary  report  of  the  proceedings  connected  there- 
with will  appear  in  a  separate  volume  soon  to  be  submitted.  Xor 
will  an  allusion  to  the  experiences  of  the  year  be  required  as  a 
reminder  that  most  extraordinary  eventualities  have  intervened 
to  disturb  the  customary  relationships  of  the  individual  to  his 
surroundings.  Yet  on  the  whole,  the  general  uplift  of  the  student 
body  here  has  been  remarkable,  and  the  educational  progress  of  the 
adult,  as  of  the  student,  has  been  augmented  through  the  many 
and  varied  opportunities  that  have  offered  for  the  encouragement 
of  altruistic  impulses,  the  personal  application  of  moral  and 
ethical  principles,  and  the  inculcation  of  desirable  traits  of  char- 
acter. The  daily  practice  of  self-denial  without  personal  compen- 
sation, and  of  service  and  sacrifice  given  for  the  sake  of  a  riglrteous 
cause,  cannot  but  have  endowed  our  youth  with  a  new  and  more 
effectual  appreciation  of  human  relationships. 

Notwithstanding  the  many  diverting  occurrences  which  have 
necessarily  followed  from  the  unusual  conditions  inevitable  with 
our  country  in  a  state  of  war,  the  work  of  the  school  has  progressed 
satisfactorily  and  the  usual  high  standards  have  been  maintained. 

The  system  of  instruction  remains  substantially  the  same  as  in 
former  years,  the  aim  being  to  give  to  each  student,  opportunities 
for  acquiring  that  which  he  most  needs,  and  in  such  form  and 
through  such  agencies  as  he  is  found  capable  of  receiving  it. 
Speech  and  speech  reading,  where  at  all  practicable,  are  regarded 
as  being  the  highest  and  most  desirable  forms  of  presenting  the 
subject  matter  included  in  our  course  of  instruction.     The  well- 
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rounded  development  of  the  child  is,  however,  held  to  be  the  para- 
mount object  of  his  training,  and  it  is  apparent  that  not  all  deaf 
children  can  profitably  be  held  to  any  single  means  of  imparting 
instruction. 

A  marked  discrepancy  is  found  to  exist  between  the  mental  and 
physical  ages  of  the  deaf  child  when  compared  with  the  hearing 
child  and  is  undoubtedly  due  in  large  part  to  his  lack  of  an  ade- 
quate medium  of  expression  through  which  to  translate  his  experi- 
ences. The  ability  of  the  deaf  child  to  express  his  thoughts  in  the 
language  of  his  country  is  by  no  means  a  fair  measure  of  his  mental 
capacities  in  other  directions.  It  is  commonly  said  that  the  mental 
age  of  the  deaf  child  is  at  least  three  years  behind  that  of  the 
normal,  but  it  is  a  fact  worthy  of  note  that  no  such  wide  difference 
is  found  to  exist  in  regard  to  the  element  of  play,  the  deaf  child 
being  in  this  respect  very  generally  the  equal  and  often  the 
superior  of  his  hearing  brother  of  like  age. 

Previously  to  the  years  of  adolescence  the  child  seems  naturally 
to  look  upon  his  teacher  as  the  repository  of  all  wisdom  and  good- 
ness, and  this  is  counted  sufficient  reason  for  not  permitting  any 
influence  to  intervene  between  them  in  the  class-room  and  break 
up  the  relationship.  Development  is  most  rapid  and  most  normal 
when  surroundings  invite  a  spontaneous  play  of  the  faculties ;  the 
instruction  given  during  the  early  years  in  the  child-garden  division 
of  the  school  is  therefore  based  in  large  part  upon  the  element  of 
play,  and  is  conducted  by  teachers  who  are  especially  fitted  by 
nature  and  by  training  to  exert  the  strongest  appeals  for  the  con- 
fidences of  little  children. 

So  much  of  freedom  from  restraint  as  is  consistent  with  the 
nature  of  the  work  to  be  done,  is  also  the  general  practice  in  the 
class-rooms  of  our  higher  grades.  Discipline  in  the  clas^-room 
requires  that  no  student  be  allowed  to  so  conduct  himself  in  the 
pursuit  of  his  ovm  interests  as  to  interfere  with  the  purpose  of  any 
other  student  occupied  in  the  same  endeavors.  Prom  this  view- 
point it  will  be  seen  that  the  problems  of  rules  and  regulations  and 
their  application  in  class-rooms  where  hearing  children  are 
assembled,  are  entirely  unlike  those  that  are  to  be  met  in  classes 
where  the  children  are  deaf. 
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During  such  hours  as  the  students  are  not  assigned  to  some  fonn 
of  activity  provided  in  our  curriculum,  they  are  encouraged  to 
engage  in  some  of  the  many  forms  of  outdoor  sports  and  games. 
Here  again,  only  such  admonitions  and  restraints  are  imposed  as 
may  be  needful  to  preserve  the  peace  or  prevent  injury.  A  prompt 
and  cheerful  response  to  the  call  of  constituted  authority  is  at  all 
times  insisted  upon,  and  the  older  girls  and  boys  have  a  lai^e  part 
in  the  care  and  protection  of  the  younger  ones. 

Disciplinary  measures  are  applied  chiefly  through  granting  and 
revoking  privileges,  imposing  special  tasks  during  hours  that 
would  otherwise  be  at  the  disposal  of  the  offender;  separation  from 
the  group,  and  so  on.  Among  the  forces  of  the  school  which  impel 
to  right  action,  there  is  no  influence  more  potent  than  that  of  our 
military  organization,  in  the  efficiency  of  which  the  students  take 
to  themselves  a  pardonable  pride. 

Attendancb 

For  the  period  under  review,  the  movement  of  population  in  the 
student  body  has  been : 

Boys  Olrls  Total 

Enrollment  at  the  opening  of  the  year, 

July  1,  1917 245  149  394 

New  admissions  during  the  year 36  .       33  09 

Eeadmissions  during  the  year 3  2  5 


Total  attendance  during  the  year.       284  184  468 

Retired  during  the  year  on  account  of: 

Graduation  from  academic  course. .  8     3 

Graduation      from      supplementary 

course    

Graduation  from  grammar  course. . 

Appointments  expired 

Health   

Economic  causes 

Undesirability 

Other  causes 


3 

1 

4 

4 

6 

10 

2 

2 

4 

3 

3 

G 

10 

8 

18 

6 

4 

10 

3 

2 

5 

Total  retirements  during  the  year.         34  26  60 
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The  average  age  of  new  pupils  admitted  was  9.4. 

The  average  age  of  all  pupils  in  attendance  was  13. 

The  average  age  of  those  who .  graduated  was  20. 

The  average  age  of  those  who  left  for  economic  reasons  was 
18. 

The  average  length  of  time  in  school  of  those  who  severed 
connection  was  7.1. 

Of  those  remaining,  the  number  above  the  age  of  12  years  is  293. 

Of  those  remaining,  the  number  below  the  age  of  12  years  is  115. 

The  sources  of  income  from  pupils  are  here  given : 

Boys 

The  State  only 171 

The  State  and  counties , 

The  counties  only 

Parents  and  guardians 

The  Institution  only 

The  counties  and  Institution 

The  State  and  Institution 


Total 


Boys 

Olrls 

Total 

171 

100 

271 

12 

4 

16 

96 

64 

160 

2 

1 

3 

5 

11 

16 

.... 

1 

1 

1 

.... 

1 

287 

181 

468 

The  causes  of  deafness,  recorded  from  the  statements  of  parents 
and  friends,  at  the  time  of  the  admission  of  the  pupil,  were  as 
follows : 


Accidents   

Bums   

Cerebro-spinal  meningitis. 

Cramps ». 

Consumption  of  thestomach 
Concussion  of  the  brain . . 

Measles 

Pneumonia 

Rickets 

Small  pox 

Vaccination    

Otitis-media 

Typhoid  fever 


2 
1 
94 
1 
1 
1 
2 

i 

5 
1 
2 
3 
1 


Typhus  fever 1 

Unnamed  fever 1 

Brain  fever 34 

Scarlet  fever 18 

Congenital    197 

Hysteria 1 

Marasmus 1 

Running  ears 23 


Removal  of  adenoids 

Heart  trouble 

Indigestion 

Worms    

Lockjaw    


1 
1 
1 
1 
1 
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Convulsions    10  Whooping  cough 3 

Fright 2  Falls 21 

Membrane  croup 1  Unknown   24 

Abscess  of  the  ear 5  Teething 1 

Ages  at  which  loss  of  hearing  occurred  are : 

Congenital    197     Seven  years 4 

Before  one  year 33     Eight  years 3 

Between     one     and     two             Nine  years 1 

years 48     Ten  years 2 

Two  years 37     Twelve  years 3 

Three  years 27     Thirteen  years 1 

Four  years 22     Fourteen  years 3 

Five  years 13     Unknown    66 

Six  years 8 

Health 

Since  the  benefits  sought  to  be  secured  through  the  diversified 
activities  which  make  up  our  curriculum  depend  primarily  upon 
the  conditions  of  health  which  attend  the  individual  student,  an 
attitude  of  concern  for  his  fitness  is  impressed  upon  all  into  whose 
keeping  he  may  be  placed.  Cleanliness  and  a  cheerful  attitude 
toward  life  and  toward  the  work  of  the  day  are  first  considerations. 
A  varied  menu  of  wholesome  and  sufficient  food  is  carefully 
selected  and  prepared,  and  served  in  attractive  surroundings. 

Twice  each  day  an  inspection  is  made  of  every  child  in  the 
school  —  its  purpose  being  the  early  detection  of  any  apparent 
symptom  of  eye,  ear  or  throat  trouble,  or  of  contagious  disease. 

An  abundance  of  fresh  air  and  outdoor  exercise  is  insisted  upon. 
During  the  continuance  of  cold  or  inclement  weather  the  windows 
of  all  dormitory  rooms  are  closed  for  one  hour  before  the  time 
for  retiring  at  night,  and  again  for  one  hour  before  the  time  for 
rising  in  the  morning.  During  these  hours  a  sufficient  degree  of 
heat  is  furnished  to  secure  a  comfortable  atmosphere,  free  from 
draughts  or  dampness  while  dressing  and  undressing.  At  all  other 
times  these  windows  remain  open. 

Trained  instructors  in  physical  culture,  hygiene  and  athletics 
are  provided  for  both  boys  and  girls,  special  corrective  exercises 
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being  given  for  the  removal  of  weaknesses  or  deformities.  The 
military  feature  of  the  school,  which  is  maintained  in  a  high  state 
of  efficiency,  contributes  largely  to  the  physical  well-being  of  the 
student  through  regulation  of  his  personal  habits,  his  carriage  and 
manner  of  address  and  his  response  to  discipline.  In  addition 
to  promoting  the  general  health  of  the  school,  the  value  of  these 
two  departments  in  the  development  of  personality,  character  and 
courage  can  hardly  be  overestimated. 

For  the  details  of  conditions  and  treatments  given  in  this 
department  you  are  respectfully  referred  to  the  reports  of  the 
physician  and  the  dentist,  which  are  appended  hereto. 

Fanwood  Literary  Association 

In  the  weekly  assemblies  of  the  Fanwood  Literary  Association, 
an  organization  of  the  pupils,  with  the  co-operation  of  the  Prin- 
cipal and  teachers,  an  opportunity  is  aiforded  the  scholars  in  the 
classes  above  the  fourth  grade  to  give  expression  to  their  literary 
aspirations.  To  each  class  is  appointed  one  or  more  Saturday 
evenings  on  which  they  may  present  a  program  of  their  own  selec- 
tion, and  which  they  carry  out  under  the  direction  of  their  teachers. 
During  the  last  term  the  programs  of  exercises  included  four 
biographical  sketches,  six  dialogues,  three  dramatic  entertainments, 
ten  essays,  five  declamations,  ten  debates  and  fifty-nine  selected 
readings  from  popular  books.  In  the  same  period,  seven  lectures 
were  delivered  by  the  professors  on  the  following  subjects: 

"  Getting  ready." 

"  The  Onward  March." 

"  Methods  of  Modem  Warfare." 

"  Food  and  Fuel  Conservation." 

"  The  Red  Cross." 

"  Coal  and  Railroad  Ownership." 

"  The  Progress  of  the  War." 

The  Library 

As  an  essential  part  of  the  school  work,  the  library  continues 
to  perfonn  a  most  beneficial  service  by  interesting  the  pupils  in 
reading  history  and  the  details  of  the  war  through  the  medium  of 


I 

24 


special  books,  pictures,  cartoons  and  maps  illustrating  the  present 
world  conflict.  The  library  is  practically  the  hub  of  the  school  ana 
is  so  identified  with  all  the  varied  parts  of  the  school  exercises  that 
it  is  not  possible  to  differentiate  the  library's  sei-vice  from  the 
class-room  work. 

At  the  present  time  there  are  3,625  volumes  in  the  collection 
of  books  specially  set  aside  for  the  pupils.  This  number  we  expect 
soon  to  enlarge  by  the  addition  of  more  recent  works,  in  order  to 
bring  the  collection  entirely  up  to  date.  The  drawings  during  the 
past  term  numbered  5,411  volumes.  In  all  there  are  13,760 
volumes  in  the  main  library  . 

For  the  use  of  the  reading  room  the  library  subscribes  to  twenty 
magazines  and  illustrated  weekly  papers. 

Results  of  Trades  Teaching 

Industrial,  physical  and  military  training  have  proceeded 
according  to  custom.  There  were  seventeen  graduates  this  year, 
two  of  whom  have  entered  Gallaudet  College  at  Washington ;  the 
remainder  have  secured  employment. 

Seventy  pupils  were  assigned  to  the  classes  in  printing;  the 
estimated  value  of  their  work  amounted  to  $3,155.95.  The  classes 
in  carpentry  and  cabinetmaking  included  twenty-five  pupils;  the 
value  of  their  work  was  $1,611.50.  Ten  pupils  in  the  classes  of 
house  painting,  sign  writing  and  glazing  completed  work  to  an 
estimated  value  of  $3,000.  Eighty  girls,  forming  the  classes  in 
dressmaking,  plain  sewing,  shirtmaking,  fancy  sewing,  knitting, 
etc.,  completed  in  detail  the  work  shown  in  the  following  table: 

Sewing  Department 

Girls'  uniforms 153 

Girls'  gingham  dresses 10 

Girls'  waitress  aprons 30 

Girls'  cotton  petticoats   8 

Girls'  nightgowns    18 

Girls'  gingham  aprons    36 

Girls'  sanitary  napkins 588 

Girls'  cotton  drawers 36 

Girls'  home  dresses 5 
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Girls^  confirmation  dresses 1 

Girls'  waists   1 

Girls'  commencement  dresses 3 

Girls'  sewing  aprons 172 

Boys*  neckties    84 

Boys'  jumpers   180 

Boys'  waiter  aprons 24 

Boys'  nightshirts    102 

Boys'  dayshirts 200 

Boys'  pajamas 24 

Boys'  waists 12 

Pupils'  sheets   236 

Officers'  sheets 142 

Hospital  sheets 9 

Hospital  draw  sheets 3 

Ironing-hoard  covers   14 

Officers'  pillow  cases 144 

Officers'  table  napkins '6 

Pupils'  table  napkins 288 

Pupils'  pillow  cases 144 

Small  girls'  bloomers 62 

Pupils'  hand  towels 1,028 

Tea  towels  352 

Slate  towels 24 

Trade  school  towels 172 

Kitchen  towels 72 

Pupils'  table  cloths 22 

Lining  wastepaper  basket 1 

Laundry  bags 1 

Small  table  cloths 2 

Hospital  carriage  bags 2 

Watchmens'  table  cloths 2 

Pantry  table  cloths 2 

Spanish  costumes 8 

Greek  costumes 7 

Dutch  costumes 5 

Curtains,  pairs  7 

Flannel  bag 1 
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Tea  bags 12 

CoflFee  bags 9 

Signal  flags 96 

Small  girls'  white  aprons 174 

Housekeeper's  aprons   8 

Assistant  housekeeper's  aprons 6 

Christmas  costumes 6 

Girls'  shower  dresses 6 


Repairs 


Girls 
Girls 
Girls 
Girls 
Girls 
Girls 
Girls 


uniform  blouses 
uniform  skirts. . 
home  dresses  . . 
gingham  dresses 
gingham  aprons 
drop  skirts  .... 
sewing  aprons  . 


Piano  cover 


153 
163 

18 
50 
28 
63 
84 
1 


Special  Garments  for  Commencement 

Boys'  knickerbockers 

Girls'  white  dresses 

Girls'  white  skirts 


6 

20 

0 


Solid  embroidery 
Italian  cut  work 
Crochet 
Bureau  covers 
Napkins 
Center  pieces 


Art  Needlework 

(85  j)ieces) 
Doilies 
Pillow  tops 
Towels 

Luncheon  sets 
Children's  dresses 
('aniisoles 

Financial 


The  continued  increase  in  cost  of  all  supplies  and  the  advance 
in  wages  of  employees,  has  naturally  augmented  the  expenditures 
lor  both  maintenance  and  support. 
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The  receipts  from  State  and  county  scholarships,  and  from 
tuition  fees  of  private  pupils,  have  been  $149,361.58. 

The  expenditures  for  instruction,  maintenance,  ordinary  repairs 
and  renewals,  have  been  $219,317.72. 

The  deficit  of  $69,956.14  was  made  up  from  the  real  estate 
fund  of  the  Institution. 

Detailed  information  of  the  finances  of  the  Institution  will  be 
found  in  the  report  of  the  Treasurer  of  the  Institution,  presented 
herewith,  and  to  which  I.  would  respectfully  direct  your  attention. 

Notes 

October  18, 1917. —  Mr.  Van  Tassell,  executive  officer  in  charge, 
attended  convocation  of  Regents  of  University  at  Albany. 

November  19. —  Founder^s  Day.  Memorial  services  for  the  late 
principal,  Enoch  Henry  Currier,  M.  A.,  in  chapel,  attended  by 
directors,  ladies'  committee,  teachers,  officers  and  pupils.  Review 
of  cadets  by  Capt.  George  W.  Hearn,  assisted  by  Capt.  Henry  R. 
Berning,  Capt.  Charles  Hunt  and  Lt.  Robert  G.  Schaefer,  who 
also  acted  as  judges  of  the  competition  between  Companies  "A," 
*^  B  "  and  "  C  "  for  the  honor  of  carrying  the  colors  for  the  ensuing 
year.  "  B  ''  Company  was  first,  ^^A"  Company  second,  and  "  C  " 
Company  third.  The  competition  was  very  close,  the-  entire  .bat- 
talion being  a  superior  body  of  well-drilled  cadets. 

December  1. —  Mrs.  Enoch  Henry  Currier  presented  to  the 
Institution  the  silver  sabre  which  was  given  to  her  husband. 
Colonel  Enoch  Henry  Currier,  by  the  personnel  of  the  Institution 
upon  his  completing  forty-five  years  of  service,  the  sabre  to  be 
used  by  the  Principal;  also  the  large  desk  in  Principal's  office, 
and  the  contents  of  Mr,  Currier's  personal  library. 

December  4. —  Teachers,  heads  of  departments  and  pupils 
assembled  in  chapel  to  welcome  Mr.  Isaac  B.  Gardner  as  Prin- 
cipal ;  also  to  commemorate  the  birth  of  Dr.  Isaac  Lewis  Peet. 

December  19. —  Eighteen  students  from  New  York  Training 
School  for  Deaconesses  visited  Institution. 

December  26. —  Thirty-four  children  (those  remaining  during 
Christmas  vacation)  attended  performance  at  Strand  Theatre,  on 
invitation  of  "  Save  a  Home  Fund." 
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January  17,  1918. —  Red  Cross  Auxiliary,  to  be  known  as  Fan- 
wood  School  Unit,  started  under  supervision  of  Mrs.  Gardner,  the 
PrincipaFs  wife. 

January  17,  23,  25,  February  7. —  Dr.  A.  C.  Hill,  Department 
of  Education,  Albany,  made  r^ular  examination  of  pupils. 

January  18. —  Commemorative  exercises  held  in  chapel  on  the 
114:th  anniversary  of  Benjamin  R.  Winthrop's  birthday- 
January  21. —  United  States  Government  appointed  Institution 
selling  agents  for  War  Savings  and  Thrift  Stamps. 

January  24. —  Twenty-four  students  from  School  of  Philan- 
thropy made  annual  visitation  to  Institution  and  were  shown  dif- 
ferent classes  by  Principal. 

January  28. —  Principal  attended  conference  at  Albany  of 
Principals  of  Schools  for  the  Deaf  of  this  State. 

February  5. —  Commemorative  exercises  held  in  chapel  on  anni- 
versary of  Dr.  Edward  M.  Gallaudet's  birthday. 

February  12. — Appropriate  exercises  in  chapel  to  commemorate 
Lincoln's  birthday. 

February  18. —  Cadets  between  ages  of  16  and  18  years  enrolled 
with  Military  Training  Commission  of  the  State  of  Xew  York,  in 
compliance  with  the  law. 

February  22. —  Washington's  Birthday  appropriately  observed 
in  chapel. 

Fcbniaiy  27,  28,  March  1,  2,  4,  5,  6. — Annual  inspection  and 
visitation  by  Mi^s  Helen  Hill,  inspector  State  Board  of  Charities, 
Albany. 

March  5. —  Mrs.  Taylor  and  seven  students  from  Yonkers 
Training  School  for  Teachers  visited  Institution. 

March  15. —  Jiliss  Lum  with  twenty-two  students  of  the  gradu- 
ating class  from  "  The  Castle  "  at  Tarrytown  made  annual  visit  to 
Institution. 

March  25. —  The  Band  led  parade  and  played  to  attract  audi- 
ence in  interest  of  Knights  of  Columbus  drive  for  War  Camp 
Fund. 

April  15. —  Band  to  Liberty  Loan  Headquarters,  86th  street 
and  Lexington  avenue,  to  render  selections  in  aid  of  drive. 

April  17. —  Band  participated  in  Liberty  Loan  parade  of  5,000 
children. 
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April  19. — Arbor  Day  appropriately  celebrated. 

April  23. —  Band  escorted  pupils  of  Public  School  No.  115  in 
Liberty  Loan  parade. 

April  26. —  Band  led  Fourth  Division  of  Liberty  Loan  parade. 

April  28. —  Confirmation  at  St.  Ann's  Episcopal  Church  for 
Deaf-Mutes  of  twelve  pupils  from  Institution,  at  which  Principal 
was  present. 

April  30. —  Band  escorted  contingent  of  drafted  men  from  22d 
Regiment  Armory  to  the  Pennsylvania  depot. 

May  3. —  Mr.  Antonio  Grana,  Special  Commissioner  of  the 
Peruvian  Government,  sent  here  to  secure  information  for  his  gov- 
ernment for  the  purpose  of  establishing  an  institution  for  the  deaf 
and  dumb  in  his  country,  visited  Institution. 

May  4. —  Band  and  Battalion  took  part  in  a  parade  in  interest 
of  Liberty  Bonds,  later  being  awarded  prize  for  being  best  drilled 
unit. 

May  9. —  Professor  Weeks  and  students  from  Columbia  Uni- 
versity came  to  Institution  and  visited  classes. 

May  11. —  Major  Van  Tassell  with  Band  to  Tarrytown  to  par- 
ticipate in  a  parade  for  a  War  Chest  Fund. 

May  16. —  Two  hundred  and  seventy-five  pupils  to  Audubon 
Theatre  to  see  moving  picture  of  Ambassador  Gerard's  Four  Years 
in  Germany. 

May  18. —  Band,  accompanied  by  Major  Van  Tassell,  partici- 
pated in  gigantic  Red  Cross  parade  on  Fifth  Avenue. 

May  19. —  Confirmation  Exercises  of  the  Jewish  pupils  of 
Institution. 

May  21. —  Annual  Meeting  of  the  Society  at  the  Institution. 
Adjourned  Annual  Meeting  of  Directors.  Centennial  Exercises  in 
the  Chapel. 

May  24. —  Annual  competition  in  School  of  Soldiers ;  Review- 
ing OflScers  were  Colonel  Wm.  H.  Chapin,  Major  Elliott  Biglow, 
Jr.,  Major  Louis  M.  Greer,  Captain  Edw.  M.  Dillon,  Captain 
Henry  C.  Pesley,  Lieutenant  Lester  D.  Stickles  and  Commissioner 
George  J.  Fischer,  M.  D.,  all  of  the  New  York  Military  Training 
Commission. 

May  25. —  Battalion  gave  Exhibition  in  22d  Regiment  Armory, 
in  conjunction  with  -St.  Ann's  Guard.     In  competition  between 
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our  Companies,  "A^'  Company  was  the  winner  and  was  awarded  a 
bronze  tablet. 

May  29. —  The  Band  escorted  a  contingent  of  drafted  men 
from  22d  Regiment  Armory  to  145th  Street  Subway  station. 

May  30. —  Appropriate  exercises  held  in  Chapel. 

June  1. —  Band  to  71st  Regiment  Armory  to  play  dance  music 
alternately  with  band  from  Fort  Hancock  for  soldiers  and  sailors 
on  leave  of  absence. 

June  10-11-12. —  Principal,  Assistant  Principal  and  teachers 
attended  Conference  of  Principals  and  Teachers  of  the  New  York 
State  Schools  for  the  Deaf  held  at  the  Lexin^on  Avenue  Institu- 
tion. 

June  13. —  One  hundred  and  fifty  Principals  and  Teachers  of 
the  Xew  York  State  Schools  for  the  Deaf  in  conference,  visited 
Institution.  Also,  Dr.  Charles  H.  Johnson,  Secretary  State  Board 
of  Charities,  Dr.  Robert  W.  Hill,  Superintendent  State  and  Alien 
Poor,  Miss  Helen  Hill,  Inspector  State  Board  of  Charities,  Dr.  A. 
C.  Hill,  Special  Inspector  of  Schools  for  Deaf.  Ivy  Day  Exercises 
on  lawn  of  Institution. 

June  14. —  Flag  Day  celebrated. 

June  15. —  Band  and  Field  Music,  escorted  by  Major  Van  Tas- 
sell,  to  Ellis  Island  Base  Hospital  to  entertain  members  of  the 
Hospital  Corps,  sick  and  wounded  soldiers. 

June  16. —  Baccalaureate  Sermon  preached  by  Rev.  John  H. 
Keiser  of  St.  Ann's  Church  for  Deaf-Mutes  of  New  York  City, 
a  former  graduate  of  the  Institution.  Many  former  graduates  of 
the  Institution  were  present. 

June  18. —  One  Hundredth  Commencement  was  held  on  the 
lawn  of  the  Institution,  presided  over  by  the  President  of  the 
Institution. 

Chanres  in  TirE  Personnel 

The  following  changes  in  the  teaching  staff  have  occurred : 
Professor  lies,  Instructor  of  our  Blind-Deaf  was  released  to 

enter  government  service. 

Professor  Bjorlee  resigned  to  accept  the  Superintendency  of  the 

Waryland  School  for  the  Deaf,  after  seven  years'  service  in  this 

Institution. 
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Miss  Elizabeth  T.  Green  retired  at  the  close  of  the  school  year 
and  is  now  receiving  the  benefits  of  the  State  Pension  Fund^  hay- 
ing served  this  Institution  for  a  period  of  fourteen  years  and  with 
twenty-one  years  of  service  in  educational  work  elsewdiere. 

Miss  Wilhelmine  Peper,  Instructor  of  Industrial  and  Techni- 
cal Art,  resigned  to  be  married. 

Mrs.  Mary  E.  Davis,  Instructor  of  Domestic  Science,  has 
resigned,  having  retired  from  active  teaching. 

Miss  Jennie  L.  Ruggles  has  been  granted  an  extended  leave 
of  absence  because  of  ill-health. 

Miss  Sibelle  DeF.  King  retired  at  the  close  of  the  school  year 
and  is  now  receiving  the  benefits  of  the  State  Pension  Fund, 
having  served  this  Institution  for  a  period  of.  nine  years  and  with 
twelve  years  of  service  in  educational  work  elsewhere. 

Miss  Florence  A.  McClure  of  Blackburn  College  was  appointed 
to  fill  the  vacancy  created  by  the  withdrawal  of  Miss  Peper  as 
Instructor  of  Technical  and  Industrial  Art. 

Temporary  adjustments  of  classes  and  activities  have  been 
made  to  meet  the  needs  caused  by  the  retirements  above 
mentioned. 

It  is  most  gratifying  to  note  here  the  work  that  has  been  done 
during  the  year  by  willing  hands  to  alleviate  suffering  and  other- 
wise contribute  to  the  comfort  and  efficiency  of  "  our  boys  '^  in 
service  overseas,  and  to  remark  the  cheerful  completeness  with 
which  all  have  responded  to  the  requirements  and  suggestions  of 
our  authorities  at  home.  Early  in  the  year  a  Red  Cross  Auxiliary 
Unit,  and  a  Government  Agency  for  the  sale  of  War  Savings 
Stamps  and  Thrift  Stamps,  were  established  in  the  Institution, 
and  approximately  every  student  has  contributed  to  the  service 
through  one  or  both  of  these  agencies.  A  total  of  683  garments 
have  been  sent  out;  included  in  this  list  are:  Sweaters,  Socks, 
Helmets,  Wristlets,  Scarfs,  Afghans  and  Hospital  Shirts.  War 
Savings  Stamps  and  Thrift  Stamps  to  the  amount  of  $2,122.61, 
and  Fourth  Liberty  Bonds  to  the  amount  of  $7,900  were  pur- 
chased. Our  band  and  battalion  have  served  on  many  occasions 
to  assist  in  campaigns  for  Liberty  Loan  Bonds,  Red  Cross, 
Knights  of  Columbus,  United  War  Work  and  Pood  Conservation, 


and  in  entertaining  wounded  soldiers  and  escorting  drafted  men 
to  traina 

In  conclusion,  I  would  express  sincere  appreciation  for  the 
kind  consideration  and  willing  <»oo])eration  of  your  Hoard  of 
Directors  and  of  the  Institution  Staff  of  Assistants. 

Respectfully  submitted, 

ISAAC  B.  GARDNER, 

Principal. 

Xew  York  Institution  for  the  Instruction  of  the  Deaf  and 
Dumb. 

December  9,  1918. 
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REPORT  OF  THE  COMMITTEE  ON  THE  ANNUAL 

EXAMINATION 


Juiie,  1918 

To  the  Board  of  Directors  of  the  New  York  Institution  for  the 
Instruction  of  the  Deaf  and  Dumb: 

Gentlemen. — The  Committee  of  Directors,  appointed  by  the 
Board  to  conduct  the  Annual  Examination  of  the  pupils,  respect- 
fully report: 

The  examinations  were  held  within  the  week  including  June 
3d  and  7th.  Printed  questions  and  directions,  covering  the  course 
of  studies  pursued  by  the  classes  in  the  various  grades,  were 
prepared  under  the  direction  of  the  Principal,  who  also  assigned 
examiners  to  perform  the  actual  test-work. 

Of  the  whole  466  pupils  in  attendance  during  the  year,  427 
were  present  at  the  examinations.  The  school  department  was 
cla-ssified  into  ten  grades,  comprising  thirty-seven  classes,  under 
thirty-three  teachers;  there  were  thirty-one  oral  and  six  manual 
classes.  EJeven  classes  were  in  school  six  hours  daily  and  the 
others,  composed  of  pupils  above  the  age  of  fourteen,  were  in 
school  half  a  day,  three  hours  daily  being  devoted  to  learning  a 
trade.  Ten  classes  had  instruction  in  cooking,  and  all  had  the 
advantage  of  instruction  in  drawing,  and  also  of  training  in  the 
gymnasium. 

During  the  term  there  were  155  of  the  younger  children  in  the 
Kindergarten,  classified  into  fourteen  sections,  taught  by  eleven 
teachers,  an  average  of  about  10  pupils  to  a  section.  No  examina- 
tion of  theae  children  was  held,  but  their  daily  progress  is  steady 
and  very  encouraging. 

The  specimens  of  the  pupils'  work  in  the  art  department  were 
inspected  by  Miss  Alice  Hirsh  of  the  Art  Students  League,  who 
made  the  award  of  prizes  in  art. 

In  the  appended  schedule  of  classification  is  presented  in  out- 
line the  grades,  classes,  assignment  of  teachers,  and  other  desired 
information. 
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Schedule  op  Classification,  June,  1918 


Grades 

Teach ELS 

Under  Instruction 
During  the  Year 

Present  at  the 
Examination 

Boys 

Girls 

ToUl 

Boys 

Girb 

ToUl 

ACADEMIC 
Hish  class i  Thomas  Francis  Fox |       10  |        2  |       12  |         8  | 


4th  B  oral . 
4th  A  oral . 
3d  B2  oral . 
3d  manual . 
Deaf-blind. 
3d  B  oral . . 
3d  A2  oral 
3d  Al  oral 


2d  manual . 
2d  B  oral.. 
2d  A  oral.. 
Ist  B  oral . . 
Ist  manual. 
Ist  A2  oral 
Ist  Al  oral. 


GRAMMAR 


8th  oral 

7th  oral 

6th  B  oral 

6th  A  oral 

5th  B  oral 

5th  A2  oral 

5th  Al  oral 

Prudence  E.  Burchard 

Ignatius  Bjorlee 

Ignatius  Bjorlee 

Prudence  E.  Burchard , 
Elwood  A.  Stevenson . 
Flwood  A  Stevenson. 
Claytons.  Smith 


13 
12 


9 
9 
9 


14 

14 

•    •    •   « 

13 

•    •    «   • 

13 

11 

•    ■    •   • 

■    •    •    ■ 

12 

11 

•    •    ■    ■ 

13 

13 

•   >   *   • 

12 

5 

14 

9 

4 

4 

13 

9 

3 

6 

11 

9 

4 

INTERMEDIATE 


Elisabeth  Bofit 

Claytons.  Smith.. 

Elisabeth  Best 

Myra  L.  Barrager . 
Harriet  C.  Hall .  .  . 
SibelUdeF.  King. 
Elisabeth  T.  Green 
Kate  A.  Currier ... 


10 

1 

11 

10 

1 

5 

8 

13 

5 

8 

7 

5 

12 

7 

3 

9 

4 

13 

7 

6 

7 

1 

8 

G 

1 

8 

6 

H 

6 

6 

8 

0 

14 

8 

5 

8 

5 

13 

8 

5 

PRIMARY 


Myra  L.  Barrager .  . 
Allis  M.  Townsend . 
Alice  M.  Teegarden. 
Mildred  A.  Palmer . 
William  G.  Jones. .  . 
Frances  E.  Crevcr. 


Florence  G.  S.  Smith. 


Special  manual . . .    Edward  S.  Burdick 


4 

9 

13 

2 

9 

7 

6 

13 

7 

5 

6 

7 

13 

6 

7 

9 

5 

11 

9 

4 

13 

1 

14 

12 

1 

12 

1 

13 

10 

2 

12 

•    •    •    • 

12 

12 

•    •    •    • 

7 

7 

14 

6 

5 

KINDERGARTEN 


Lucie  H.  Alexander. 
Lou  Emma  Cornell . 
Mildred  E.  Caswell . 

Madge  Dolph 

Agnes  Famam 

Kathrvn  Forsythc. . 

Dora  I.  Gay 

Mildred  A.  Groht . . . 

Dorothy  Miller 

Ruth  G.  Mycr 

Sarah  Scofidd 


90 


66 


156 


86 


59 


10 


13 
11 

11 
12 
13 
12 
13 


13 

11 
10 
13 
7 
12 
13 
13 


11 
12 
13 
13 
13 
12 
12 
11 


145 


RECAPITULATIOX 


Number     Connected     Dubinq  the 

Yeab 

Boys 285 

GirlH 181 


Bovs 
Oirls 


Present   at   the 
kxami  nation 


Total  .  .  . 


466 


Total 


262 
lU.) 

42: 


At  the  <?onclusion  of  the  examination  of  the  papers  submitted 
by  the  different  classes,  the  Committee  prepared  for  presentation 
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to  the  Board  of  Directors,  the  following  Preamble  and  Eesolu- 
tions : 

PREAMBLE  AND  RESOLUTIONS 

Whereas,  An  examination  of  State  Pupils  in  the  New  York 
Institution  for  the  Instruction  of  the  Deaf  and  Dumb,  has  been 
held  by  the  Committee  appointed  by  the  Board  of  Directors  for 
that  purpose;  and, 

Whereas,  The  same  has  been  found  satisfactory  with  regard 
to  the  attainments  and  conduct  of  the  following  named  pupils, 
viz.: 

Angelo  Alotta, 
Harry  Belsky, 
Allen  G.  Oattanach, 
Louis  Cohen, 
Humphrey  J.  Conlon, 
Morris  Forman, 
Robert  J.  Fitting, 
Max  Gross, 
Abraham  Heine, 
Edmund  D.  Hicks, 
Joachim  Hettler, 
Daniel  Lazrowitz, 
Joseph  Landberg, 
Joseph  Mazzola, 
Nathan  Morrell, 
Samuel  ,Nadler, 
Hyman  Rubin, 
Hyman  Stechel, 
Silvio  Salerno, 


Joseph  Wrencher, 
Thomas  Whalen, 
Albert  Wheeler, 
Harold  Yager, 
Amelia  Bahr, 
Caroline  Breslauer, 
Mary  Caplan, 
Sarah  Cray, 
Cecelia  DeCamillis, 
Gladys  E.  Dennis, 
Rosa  Forsehirm, 
Margaret  Griffin, 
Sarah  Jacobs, 
Elsie  Levine, 
Katie  Maltz, 
Blumo  Mandelbaum, 
Annie  Mahler, 
Ester  Pelciher, 
Agnes  Watson, 
Dora  Whiteman, 


Who  have  completed,  or  within  the  coming  academical  year  will 
complete,  the  term  of  five  years  for  which  they  were  originally 
selected  as  pupils  by  the  State  Department  of  Education; 
therefore, 

Resolved,  That  said  pupils  be,  and  they  are  hereby  recom- 
mended to  the  Commissioner  of  Education,  to  be  continued  under 


instruction  for  three  years  from  and  after  the  expiration  of  their 
several  terms,  agreeably  to  the  existing  provisions  of  law. 

Resolved,  That  Ueudel  Bellin,  Jacob  Stark,  Solomon  Schatz, 
Solomon  Kehwartz,  Conrad  Ulmer,  John  Uhl,  ila^aret  Gross- 
kopf,  Anna  L.  Lange,  who  have  completed  the  full  term  author 
izcd  by  law  as  State  Pupils  and  have  passed  a  satisfactory  exiiui- 
ination,  are  hereby  recommended  to  the  Commissioner  of  Educa- 
tion, to  l)e  selected  for  admission  to  the  High  Class,  upon  the 
expiration  of  their  tenng. 

Resolved,  That  a  copy  of  the  foregoing  resolutions  be  forwardej 
to  the  Commissioner  of  Education  for  action. 

Resolved,  That,  in  accordance  with  the  provisions  of  the  By- 
Laws  of  this  Institution,  certificates  of  good  scholarship  be  given 
to  the  following  named  pupils,  who  have  successfully  completed  a 
five  years'  course  of  instruction,  viz.: 
Allen  G.  Cattanach,  Cecelia  DeCa^millis, 

I.onis  C/ohen,  ifargaret  Griffin, 

HumpTirey  J.  Conlon,  Sarah  Jacobs, 

Daniel  Lazrowitz,  Blume  Mandelbaum, 

Ilyman  Stechel,  Katie  Maltz, 

^fary  Caplan,  Ester  M.  Pelcher, 

Sarah  Cray,  Agnes  Watson, 

Dora  Whiteman, 

t  the  following  named  pupils,  who  have  completeil 
irse  of  instruction,  are  entitled  to  diplomas,  ami 
?n  to  them,  viz. : 


Ooiirnd  Ulmer, 

irker, 

John  J.  Uhl, 

lair, 

Rebecca  Champagne, 

Margaret  Gtoeakopf, 

Charlotte  Hoffman, 

"ky, 

Elizabeth  Kobler, 

te, 

Anna  L.  Lange, 

Mlio  Lieberz. 

Rose  Wax. 
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Resolved^  That  diplomas  for  Supplementary  Courses  be  given 
to  Miehiele  Ciavolino,  Albert  ^eger,  Keubin  Pois,  Sarah  Elowitz. 

Resolved,  That  diplomas  of  the  highest  grade  be  given  to  Jean 
Paul  Gruet,  August  Herdtfelder,  James  X.  Orman. 

Trades  Schools 

Resolved,  That  the  prize  for  Embroidery  be  given  to  Thursia 
La  Mour. 

Resolved,  That  the  prizes  for  Shirtmaking  be  awarded  to  Clara 
Sylvester  and  Amelia  Bahr. 

Resolved,  That  the  prizes  for  Dressmaking  be  awarded  to  Sarah 
Elowitz  and  Grace  Curedale. 

Resolved,  That  the  prizes  for  Plain  Sewing  be  awarded  to 
Doris  Patterson  and  Sonnia  Fein. 

Resolved,  That  the  prizes  for  proficiency  in  Cooking  be  awarded 
as  follows: 

8th  Grade  A    —  Female  —  Elsie  Hatch. 
6th  Grade  A    —  Female  —  Jessie  Garrick. 
4th  Grade  A    — Mixed  —  Angelo  Alotta-. 
8d    Grade  Bl  —  Mixed  —  Rose  Ortner. 
3d     Grade  A2  —  Mixed  —  Sam  Fleischer. 
2d     Grade  B    —  Mixed  —  Millie  Doino. 
2d     Grade  A    —  Mixed  —  Florence  Kaiser. 
1st    Grade  B    —  Mixed  —  Ama  Olsen. 
1st    Grade  A2  —  Mixed  —  Blume  Mandelbaum. 
1st    Grade  Al  —  Mixed  —  Xatale  Cerniglio. 

Resolved.,  That  the  prizes  for  speed  and  accuracy  in  typesetting, 
punctuality  and  good  conduct  during  the  year,  originality  and 
taste  in  job  work,  and  general  knowledge  of  Printing,  be  awarded 
a«  follows: 

First  Grade  —  James  N.  Orman. 

Second  Grade  —  Jacob  Seltzer. 

Third  Grade  —  Thomas  Whalen. 

Fourth  Grade  —  Charles  Morris. 

Resolved,  That  the  prize  for  Press  Work  be  awiirded  to  Albert 
Neger. 
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Resolved,  That  a  prize  for  Marked  Improvement  and  Good 
Conduct  be  awarded  to  August  Herdtfelder. 

Resolved,  That  a  prize  for  General  Excellence  be  awarded  to 
Jean  Paul  Gruet 

Resolved,  That  prizes  be  given  to  the  pupils  of  each  division 
for  proficiency  in  their  respective  trades,  viz. : 

Oabpentebs 

Morning  Division 

First  Prize  —  George  H.  St.  Olair,  Jr. 
Second  Prize  —  Roy  W.  Parsons. 
Third  Prize  —  Louis  Libson. 

Afternoon  Division 

First  Prize  —  Joseph  Landberg. 
Second  Prize  —  Harry  Newman. 
Third  Prize  —  Conrad  Ulmer. 

House  Painting,  Glazing  and  Sign  Writing 

Morning  Division 

First  Prize  —  Hessel  Bellin. 
Second  Prize  —  Jacob  Stark. 
Third  Prize  —  Joseph  Mazzola. 

Afternoon  Division 

First  Prize  —  Armond  Gabrielson. 
Second  Prize  —  James  Mc Vernon, 
Third  Prize  —  Meyer  Lifshitz. 

Resolved,  That,  from  the  interest  from  the  bequest  made  to  this 
Institution  by  the  late  Madame  Jumel,  the  following  prizes  be 
awarded  in  the  Department  of  Art : 

School  Art  Prizes 

Advanced 

First  Prize  —  Louis  Cassinelli. 
Second  Prize  —  Aurelio  "Ruggiero. 
Third  Prize  —  Clinton  E.  Conklin. 
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Intermediate 

First  Prize  —  Arthur  Jensen. 
Second  Prize  —  Jacob  Gleicher. 
Third  Prize  —  James  Stewart. 
Prize  for  Design  —  William  Euthven. 

Primary 

First  Prize  —  Clarence  Peterson. 
Second  Prize  —  Lucy  Tichenor. 
Third  Prize  —  Fred  McLellan. 
Prize  for  Bakestry  —  Beatrice  Martin. 

Hesolved,  That  the  Henry  Jansen  Haight  prizes  for  painting 
be  awarded  as  follows: 

First  Prize  —  Michiele  Ciavolino. 
Second  Prize  —  Jean  Paul  Gruet. 
Third  Prize  —  James  I^.  Orman. 

Resolved,  That  the  Archibald  D.  Russell  gold  medal  for  highest 
proficiency  in  the  school  of  the  soldier,  be  awarded  to  Cadet  Jake 
Pelles,  "A"  Company;  Cadet  Charles  Fitzpatrick,  "B''  Com- 
pany ;  Cadet  Gottlieb  Kindel,  "  C  ''  Company. 

Resolved,  That  the  Principal's  gold  medal  for  the  best  drill 
officer,  be  awarded  to  Cadet  Captain  August  Herdtfelder. 

Resolved,  That  the  General  George  Moore  Smith  medals  for 
marked  excellence  in  military  drill  be  awarded  to  Cadet  First 
Sergeant  George  St.  Clair  and  Cadet  Abraham  Fishberg,  "A" 
Company ;  Cadets  Richard  Marshall  and  Max  Sinnert,  "  B " 
Company ;  Cadets  Leslie  Williams  and  Grover  English,  "  C  " 
Company. 

Resolved,  That  the  medal  for  general  excellence  in  field  music 
be  awarded  to  Cadet  Assistant  Band  Leader  Allen  G.  Cattanach. 

Resolved,  That  the  Sanger  memorial  prize,  for  excellence  in  the 
band  be  awarded  to  Band  Corporal  John  J.  Uhl. 
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Resolved,  That  agreeably  to  the  provisions  of  the  bequest  made 
to  this  institution  of  the  late  Maria  De  Witt  Jessup,  the  following 
beneficiaries  be  named  as  proper  subjects  for  the  award: 

Printers  Carpenter 

Frederick  W.  Parker,  George  H.  St.  Clair,  Jr. 
Charles  Sussman,  ^ 

William  Staragursky, 

I{(n.bin  Pois,  ^^^^  Champagne, 

Jean  Paul  Gruet,  Charlotte  Hoffman, 

Mvrani  Ilcrdtfelder,  Elizabeth  Kohler, 


James  X.  Orman. 


Lillie  Lieberz, 
Rose  Wax, 
Po^iriier  Sarah  Elowitz. 


Hessel  Bellin. 

AH 
Michiele  Ciavolino. 

Resolved,  That  the  Eliza  Mott  prize,  for  improvement  in  char- 
acter be  awarded  to  Eva  Miller. 

Resolved,  That  the  Alstyne  prize,  for  general  excellence  in 
character  and  j^erserverance  in  well  doing,  be  awarded  to  Michiele 
Ciavolino. 

Resolved,  That  the  Demilt  prize  for  character  and  scholarship, 
be  awarded  to  Bessie  Frey. 

Resolved,  That  the  Cary  testimonial  for  superiority  in  char- 
acter and  scholarship,  be  awarded  to  August  Herdtfelder. 

Resolved,  That  the  Frizzell  prize,  for  unremitting  effort  and 
successful  attainment,  whether  in  language,  signs,  poetry  or  other 
studies  embraced  in  the  intermediate  course,  be  awarded  to  Lillie 
Lieberz. 

Resolved,  That  the  prize  provided  by  the  ^fanhattan  Literary 
Association  of  Deaf-Mutes  of  ,Xew  York  (^ity,  to  be  conferretl 
annually  upon  such  pupil  as  shall  have  attained  excellence  in  both 
the  educational  and  printing  departments,  be  awarded  to  Reuhin 
Pois. 
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Resolved,  That  the  Dennistoun  prize,  for  superiority  in  English 
composition,  be  awarded  to  James  ^.  Orman. 

Resolved^  That  the  prize  provided  by  the  League  of  Elect  Surds, 
the  Fraternal  Society  of  the  Adult  Deaf  in  the  City  of  Xew  York, 
to  be  conferred  annually  upon  the  male  graduate  who,  in  the 
judgment  of  the  Principal,  has  made  the  best  progress  in  all 
departments  during  the  year,  be  awarded  to  Rose  Wax. 

Resolved,  That  the  Ida  Montgomery  testimonial,  provided  in 
fulfillment  of  the  wishes  of  the  late  Benjamin  Robert  Winthrop, 
to  be  conferred  upon  such  graduate  pupil  who,  having  become 
deaf  prior  to  the  age  of  fifteen  years,  shall,  in  the  judgment  of 
the  Principal,  have  shown  marked  excellence  in  studies,  character 
and  manual  skill,  be  awarded  to  Rebecca  Champagne. 

Resolved,  That  the  testimonial  to  be  conferred  every  year,  in 
accordance  with  the  term«  of  the  bequest  to  the  Institution  by  the 
late  Harriet  Stoner,  upon  such  pupil  in  this  Institution  as  has  not 
acquired  any  knowledge  through  the  ear,  and  at  the  time  of 
graduation  shall  be  found  to  have  attained  the  highest  comparative 
excellence  in  character  and  studv,  be  awarded  to  Sarah  Elowitz. 

Resolved,  That  the  Holbrook  gold  medal,  for  highest  excellence 
in  all  the  studies  pursued  in  the  high  class,  be  awarded  to  Jean 
Paul  Gruet. 

All  of  which  is  respectfully  submitted. 

CHARLES  A.  LEALE, 
WILLIAM  ADAMS  BROWN, 
SAMUEL  R.  BETTS, 
ARCHIBALD  D.  RUSSELL, 
FRANCIS  V.  GREENE, 

Committee  on  the  Annual  Examination. 
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ANNUAL   COMMENCEMENT 


Planting  the  Ivy 

The  first  event  in  the  program  of  Commencement  week  was  the 
celebration  of  Ivy  Day.  The  graduating  class  were  assembled  in 
the  Principal's  office  for  the  parting  advice,  after  which,  escorted 
by  the  staff  of  instruction  and  the  battalion,  they  moved  to  the 
place  selected  for  the  planting  of  the  class  ivy. 

After  the  ivy  oration,  addresses  were  made  by  the  professors, 
and  in  the  evening  the  customary  social  was  held  in  the  halls  of 
the  Institution. 

Ivy  Oration 

By  Micliiele  Ciavolino 

Dear  Principal,  Instructors  and  Fellow  Graduates: 

We  are  assembled  here  on  this  day,  to  observe  the  time-honored 
custom,  held  year  by  year  —  the  Planting  of  the  Ivy.  We  do  so 
with  feelings  of  sadness  and  regret,  as  the  time  is  approaching 
when  we  must  leave  our  beloved  home  at  the  Institution,  and  to 
close  the  gates  of  our  school  life. 

Dear  principal,  we,  the  Class  of  1918,  find  it  difficult  to 
express  how  much  your  noble  example  has  helped  us.  It  has 
been  uplifting,  educating  and  refining  for  our  characters  and 
minds.  You  and  your  staff  have  instructed  and  prepared  us  so 
well,  training  us  to  be  self-respecting,  and  to  depend  upon  our- 
selves, that  we  are  anxiously  looking  forward  to  successful  lives. 

We  are  deeply  indebted  to  you  and  tender  our  most  sincere 
thanks. 

Fellow-graduates,  The  ivy  plant  begins  with  a  seed  containing 
a  tiny  germ.  This  develops  through  heat  and  moisture.  By  and 
by,  according  to  the  laws  of  Mother  Nature,  the  seed  bursts  and 
the  plant  creeps  out  of  the  soil  and  continues  to  grow  up  and  up 
ceaselessly  till  it  becomes  a  beautiful  plant.  Now,  my  fellow- 
graduates,  we  are  to  turn  over  a  ne^  leaf  in  the  book  of  life. 
For  each  of  you  will  soon  be  out  in  the  wide  world,  full  of  oppor- 
tunities.    You  will  be  looked  upon  as  small  creatures,  and  like 
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the  ivy  seed,  you  must  climb  step  by  step.  Do  so  with  faith, 
courage  and  perseverance. 

I  earnestly  beg  you  to  remember  the  beautiful  example  of  the 
ivy,  to  rise  upward,  so  that  your  life  may  be  a  success. 

Always  stick  to  the  right  path. 

I  sincerely  bid  you  adieu,  and  hearty  best  wishes  to  all. 
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BACCALAUREATE    SERMON 


To  the  Graduating  Class  of  1918,  at  the  New  York  Institution  for  the  Instruc- 
tion of  the  Deaf  and  Dumb,  Preached  by  Rev.  John  H.  Keiscr,  D.D., 
Sunday,  June  16,  1918. 

By  the  Pkincipal: 

This  afternoon,  Rev.  Mr.  Keiser  will  preach  the  baecalaureatcj 
sermon  to  the  graduates  of  the  school.  Eighteen  years  ago.  it 
was  my  pleasure  to  stand  beside  Mr.  Keiser  and  read  a  paper 
when  he  graduated  from  the  Institution.  Today  we  are  both  here 
again,  still  in  the  work  of  helping  to  uplift  the  deaf. 

Mr.  Keiser  announced  as  his  text:  "  Put  off  thy  shoes  from  off 
thy  feet,  for  the  place  whereon  thou  standest  is  holy  ground." 
(Exodus  3:5.) 

Thus  the  voice  of  God  spoke  to  Closes  from  the  midst  of  the 
burning  bush  in  the  solitude  of  the  desert  by  Mount  Horeb.  As 
Closes  bowed  down  before  the  Awful  Presence  in  fear  and  awe, 
he  received  his  commission  to  lead  the  chosen  people  from  the 
land  of  bondage.  He  was  a  timid  man  and  reluctant  to  accej^t 
the  responsibility.  Could  he  have  foreseen  the  immensity  of  the 
task  before  him,  he  would  have  shrunk  still  further  from  assum- 
ing so  great  a  charge.  Many  years  afterwards  the  children  of 
Israel  came  to  the  borders  of  the  Promised  Land.  They  forgot  the 
long,  hard  march,  the  terrors  of  the  wilderness,  the  hunger, 
thirst  and  weariness,  the  frequent  rebellions  and  swift  punish- 
ments. The  Promised  Land  lay  before  them.  From  Egypt  had 
gone  forth  a  loosely  wielded  federation  of  tribes.  Into  the  Land 
of  Canaan  matched  a  compact  and  powerful  nation.  This  was 
God's  purpose  made  sure  ere  Israel  entered  upon  her  heritage. 

Grander  places  they  were  destined  to  know  in  future  years, 
lordlier  cities  and  majestic  palaces  'round  which  the  hopes  of  the 
naticm  would  gather  and  cling,  but  enshrined  in  the  heart  of  the 
people,  who  have  taught  the  world  a  reverence  for  holy  things 
and  holy  places,  that  spot,  could  they  have  marked  it,  by  the 
rugged  slopes  of  Mount  TToreb  in  the  desert  was  forever  sacred, 
for  there  God  had  sent  their  great  leader  and  law-giver  on  his 
appointed  mission. 
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We  stand  upon  holy  ground.  In  the  swift  flight  of  time  a 
century  has  passed  since  that  great-hearted,  faithful  servant  of 
Christ,  the  Keverend  John  Stanford,  received  his  commission 
from  the  Lord,  not  in  the  midst  of  the  fiery  brightness  of  a  burn- 
ing bush,  Or  in  the  thunders  of  Mount  Sinai,  but  in  the  quiet 
chambers  of  his  heart  came  the  clear  call  from  God  to  lead  a 
neglected  people  from  the  bondage  of  ignorance  and  despair  to 
the  freedom  of  enlightenment  and  hope.  Dr.  Stanford  coidd  not 
have  known  or  foreseen  the  greatness  of  the  tree  that  was  to 
spring  from  the  small  seed  of  his  planting;  how  far  its  roots 
would  extend  through  this  land  and  what  thousands  its  wide- 
spreading  branches  would  shelter  in  the  years  to  come.  From  the 
scanty  knowledge  then  available  concerning  the  deaf,  their  edu- 
cation was  regarded  in  the  light  of  an  experiment  and  a  chari- 
table enterprise.  The  work  grew  and  prospered  beyond  the  fur- 
thest dreams  of  its  inceptors,  under  God's  good  providence  and  the 
leadership  of  earnest  Christian  men,  till  today  our  institution 
ranks  high  among  the  important  and  necessary  educational  insti- 
tutions of  this  land.  Her  graduates  are  proud,  and  rightly  so, 
of  the  prestige  of  their  Ahna  Mater. 

We  who  have  gone  forth  from  these  halls  to  take  our  place 
in  the  world,  know  as  no  one  else  can  know  who  is  not  under  the 
heavy  affliction  of  deafness,  how  toilsome  was  the  journey,  for 
we  ourselves  have  trodden  the  path,  the  long,  steep,  difficult  path 
towards  knowledge  and  self-reliance.  These  halls  are  forever  con- 
secrated by  the  efforts  of  the  souls  of  God's  silent  children  strug- 
gling upwards  towards  the  light.  A  struggle  that  goes  on,  never 
ending  from  childhood,  through  youth  to  age,  for  naught  that  we 
have  or  are  has  ever  been  lightly  acquired  or  easily  won.  We  are 
knit  together  by  the  strong  bonds  of  a  common  affliction.  As  the 
years  go  by  and  our  sphere  of  usefulness  enlarges  and  responsibili- 
ties multiply,  we  feel  more  and  more  the  great  deprivation 
imposed  on  us  by  the  hand  of  God.  We  may  sometimes  in 
moments  of  darkness  and  doubt  question  His  justice,  but  we 
should  never  lose  faith  that  all  God's  purposes  work  together  for 
good  to  them  that  love  Him.  We  shall  have  the  fact  forced  on  us 
as  we  grow  older,  that  deafness  is  a  real  affliction,  a  serious 
obstacle  to  success  in  life,  and  we  shall  need  all  our  courage  to 
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fight  down  despair  that  would  overwhelm  us,  to  wrest  victory  from 
apparent  defeat,  to  keep  our  heads  up  and  our  shoulders  squared, 
for  there  is  no  laying  aside  of  weapons  in  this  ceaseless  warfare 
of  the  soul. 

Do  not  misunderstand  us,  or  assume  that  we  exaggerate  the 
situation.  We  know  our  own  limitations  as  no  one  else  can 
know.  We  are  not  asking  for  favor  or  whining  for  sympathy. 
We  single-armed,  single-sworded,  backed  against  the  wall,  fight- 
ing to  hold  on  to  what  we  have  gained  by  our  efforts,  against 
derision,  prejudice,  selfishness  and  ignorance.  We  ask  no  more 
than  the  equipment  our  Alma  Mater  has  given  us  in  the  way 
of  education  and  training  and  we  -are  grateful  therefor.  You 
will  not  find  us  shrinking  from  the  fray.  If  God  has  taken  much 
away  from  us.  He  has  also  given  to  us  that  which  in  a  measure 
compensates  —  a  spirit  of  cheerfulness  and  abundant  courage  to 
endure,  that  we  may  triumph  in  the  end. 

We  can  well  thank  God  that  in  these  troublous  times  when 
so-called  experts  on  the  education  of  the  deaf  disagree  over 
methods  and  the  strife  of  systems  waxes  bitter  so  that  the  welfare 
of  the  children  for  whom  these  schools  were  designed  is  seriously 
endangered,  our  great  institution  has  refused  to  be  moved  by  this 
clamor  and  steadily  adhered  to  its  purpose  to  use  known  means 
for  the  education  of  the  children  committed  to  its  care.  Every 
known  means  that  will  train  and  develop  the  whole  man,  physi- 
cally, mentally  and  morally,  so  that  when  he  goes  forth  he  will  be 
well  equipped  for  the  battle  of  lifa  Intelligent,  industrious,  inde- 
pendent, self-reliant.  Well  may  Fanwood  point  with  pride  to  her 
graduates,  for  they  have  fully  justified  the  wisdom  of  her  policy 
and  the  value  of  her  training,  for  out  of  the  thousands  who  have 
graduated  in  the  century  of  its  existence,  less  than  five  per  cent 
can  be  termed  failures.  The  larger  number  are  respected,  useful, 
industrious  citizens  and  not  a  few  have  gained  distinction  in  the 
higher  professions. 

In  a  just  and  wise  estimation  of  the  value  of  various  aids 
towards  the  full  attainment  of  its  beneficent  purpose,  this  institu- 
tion has  always  placed}  special  emphasis  on  the  development  of  the 
religious  nature.  It  realized  the  truth  that  "  The  fear  of  the 
Lord  is  the  beginning  of  wisdom."    That  man  is  a  combination  of 
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body,  soul  and  spirit ;  that  no  one  of  these  could  be  neglected  with- 
out detriment  to  the  whole  man  and  the  right  training  and 
development  of  these  three  was  the  prime  object  of  education. 
The  reading  and  study  of  the  Scriptures  was  an  important  part 
of  the  curriculum.  Every  morning  before  sessions  began,  the 
pupils  and  teachers  assembled  in  the  chapel  to  ask  God's  guidance 
and  help  and  to  render  thanks  for  the  blessings  received  at  His 
hands.  On  Sundays  there  were  sermons  and  discourses  by  mem- 
bers of  the  faculty.  All  this  exerted  a  wholesome  influence  on 
the  students  and  contributed  greatly  to  their  future  success  and 
happiness.  It  was  these  men  and  women  who  in  later  years 
proved  the  value  of  the  Christian  principles  so  carefully  incul- 
cated, by  a  fine  spirit  of  reverence  for  sacred  things,  an  earnest 
effort  to  live  useful  Christian  lives,  a  firm  and  abiding  faith  in  the 
power  and  goodness  of  God  and  a  desire  to  be  of  service  in  the 
uplifting  and  strengthening  of  their  fellowmen.  Many  of  them 
were  active  in  founding  St.  Ann's  Church  for  the  Deaf  and 
leaders  in  various  benevolent  enterprises  for  the  welfare  of  their 
silent  brethren. 

In  this  centennial  year,  Fanwood  looks  backward  to  a  record 
of  sustained  and  noble  achievement  and  forward  to  a  still  nxore 
glorious  future.  The  hearts  of  her  children  turn  with  reverence 
to  their  beloved  Alma  Mater,  pledging  again  their  loyalty,  thril- 
ling anew  with  a  sense  of  love  and  gratitude  to  our  splendid  foster- 
mother  beside  the  lordly  Hudson.  To  us  all  these  halls  are  sacred. 
This  is  hallowed  ground  —  hallowed  by  the  feet  of  the  young 
men  and  women  who  have  gone  forth  from  her  protecting  care 
into  the  battle  of  lifa  Made  sacred  by  the  labors  of  a  long  line 
of  eminent  educators  who  have  given  their  best  and  noblest  to 
guide  our  feet  in  the  paths  of  wisdom.  To  each  and  all  who 
by  love  and  service  have  sought  to  influence  us  aright,  our  hearts 
go  out  in  love  and  gratitude.  God  bless  them  with  blessing  beyond 
all  reach  of  thought. 

These  are  portentous  times.  The  world  we  once  knew  has  dis- 
appeared forever  in  the  welter  of  war.  The  powers  of  darkness 
are  let  loosa  Civilization  is  at  bay.  Answering  the  call  of  the 
sorely  pressed  nations  who  are  fighting  for  human  liberty, 
America  has  flung  her  splendid  legions  into  the  fray.    We  thrill 
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at  the  sight  of  our  glorious  flag  as  never  before.  Of  a  sudden  it 
has  assumed  a  new  significance  in  our  eyes.  Side  by  side  with  th? 
banner  of  England  and  the  tri-color  of  France,  it  is  consecrated 
anew  by  the  blood  of  America's  sons,  poured  forth  on  the  rent 
and  ravaged  fields  of  France  and  Belgium.  Throughout  the  nation 
rings  the  cry  to  service  and  sacrifice  and  America's  sons  an'l 
daughters  respond  loyally  — lavishly —  willing  to  pour  forth 
their  blood  and  their  treasure  to  destroy  the  hateful  Hun  and 
establish  on  sure-  and  lasting  foundations,  peace  and  happiness, 
truth  and  justice,  religion  and  piety.  The  watchword  is  Loyalty. 
Loyalty  to  ourselves,  to  our  country,  and  above  all,  to  God.  It 
is  America  that  calls  us,  that  now  -demands  the  best  and  utter- 
most in  the  way  of  service.  Each  one  must  do  his  share,  how- 
e\er  lowly  that  may  be.  There  is  no  room  for  the  sluggard,  the 
drffter,  the  inefficient.  There  is  still  less  excuse  for  their  exist- 
ence in  these  strenuous  times.  America  has  dealt  generously  by 
us.  Now  let  us  prove  that  we  are  deserving  of  her  benefits  s> 
lavishly  bestowed. 

My  young  friends,  you  are  standing  on  the  threshold  of  a 
newer,  larger  life.  The  period  of  preparation  is  past ;  now  come.^ 
the  test  of  your  worth.  You  are  not  bidden  to  the  high  and  heroic, 
much  as  I  know  your  dreams  point  that  way  and  your  eiigor, 
youthful  hearty  yearn  for  a  share  in  the  great  fight  and  an  oppor- 
tunity to  2)rove  your  courage  and  loyalty.  Impatient  of  restraint, 
you  fret  against  the  barriers  that  hedge  you  in.  Perhaps  your 
chance  will  rome  later  on,  but  now  you  are  bidden  only  to  live 
ycur  oniinary  lives,  to  go  through  the  trivial  round,  the  common 
ta-sk,  as  the  servants  of  Him  who  looketh  down  on  you  from  Hi- 
lofty  throne.  Be  patient,  be  courageous.  Life  is  not  mere  livin;:: 
—  it  is  worship  —  it  is  service.  It  is  feeling  and  knowinp;  that 
whatever  happens  you  have  God's  approbation  for  that  you  have 
done  something  to  make  the  world  you  live  in  better  and  happier. 

On  you  devolves  a  duty  and  a  responsibility.  To  uphold  the 
honor  of  your  Alma  Mater;  to  see  that  her  splendid  record  of  a 
hundred  years  remains  untarnished;  that  fresh  laurels;  may  be 
laid  at  her  feet ;  so  that  she  may  be  proud  to  own  you  a«  her  son*? 
and  daughters. 
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ANNUAL    COMMENCEMENT 


On  the  afternoon  of  Tuesday,  June  18th,  at  three  o'clock,  the 
one  hundredth  commencement  was  held  on  the  lawn  to  the  east 
of  the  Academic  building. 

PROGRAM 

I.    Prayer. 

n.    Address  by  the  President  of  the  Institution. 
III.    Exercises  by  the  Pupils,  conducted  by  the  Principal. 

1.  Salutatory  Address  and  Graduating  Essay,  James  N.  Orman. 

2.  Montessori  and  Kindergarten  Exercises,  Miss  Scofield,  Directrefls. 

a.  Rhythmic  Exercises  and  Gomes.    (Montessori  and  First  Year 

Pupils.)     Conducted  by  Miss  Farnam. 

1.  March. 

2.  Rhythmic  Exercises  and  Syllable  Drills. 
(Kindergarten  Games.) 

3.  The  MuflSn  Man. 

4.  In  my  hand  a  ball  I  hold. 

5.  Dan  Tucker. 

b.  Patriotism.      (Second  and  Third  Year  Pupils.)      Conducted 

by  Miss  Forsythe. 

1.  A  Flag  Drill. 

2.  Doing  Our  '*  Bit." 


Leader  — 


First  Boy  — 


"We  are  just  wee  small  boys, 
But  we  all  know  quite  well, 
We  can  help  to  win  this  war, 
Ju^t  listen  while  we  tell." 

"I'm  a  little  helper, 

For  I  have  done  my  'Bit,' 
By  saving  this  tin  foil 
And  learning  how  to  knit. 
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Third  Boy  — 


"I'm  a  loaf  of  bread. 

Saved  from  a  wheatless  day. 
If  every  family  saved  a  loaf, 
Y'ou'd  see  how  it  would  pay." 

Fourth  Boy  — 

"I*m   a  big  roast   beef, 

From  a  meatless  day  I  came. 
Ill  feed  our  soldier  boys  in  camp, 
.    And  help  win  this  game." 
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Fifth  Boy  — 


Sixth  Boy  — 


"  I'm  a  shovel  full  of  coal, 

If  you  save  one  every  day, 
You  will  help  to  make  the  soldiers  warm 
And  keep  Jack  Frost  away." 


"I'm  a  little  Thrift  Stamp, 
And  all  you  people  know 
That  saving  up  your  pennies 
Is  the  way  to  make  me  grow. 
Seventh  Boy  — 

I'm  a  War  Savings  Stamp. 

Many  Thrift  Stamps  made  me; 
And  so  to  do  my  'bit' 
I've  been  saving,  you  see." 
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Eighth  Boy  — 


All  — 


"I'm  a  Liberty  Bond, 

Just  see  how  big  I  am; 
And  every  time  you  buy  one 
You're  helping  Uncle  Sam." 

"Hold  high  the  stripes  and  show  the  stars, 
Bed,  white  and  blue,  bright  flag  of  ours. 
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c.  Action  Plays  and  Dances.     (Third  and  Fourth  Year  Pupils.) 
Conducted  by  Miss  Myer. 

1.  Pea«cods.     (An  English  Folk  Dance.) 

2.  Baa,  Baa,  Black  Sheep.     (Action  Play.) 

Baa,  baa.  Black  Sheep, 

Have  you  any  wool? 
Yes,  Sir.    Yes,  Sir, 

Three  bags  full: 
One  for  the  master. 
And  one  for  the  dame, 
And  one  for  the  little  boy 

Who  cries  in  the  lane. 

3.  Little  Miss  Muffett.     (Action  Play.) 

Little  Miss  Muffett  sat  on  a  tuffett 

Eating  her  curds  and  whey, 
There  came  a  big  spider  and  sat  down  beside  her. 

And  frightened  Miss  Muffett  away. 

4.  Rye  Waltz.     (Danced  as  a  Paul  Jones  Dance.) 

3.  Primary,  Intermediate  CHasses.    Flag  Exercise.     (Mifts  Towns*  nd'«» 

and  Miss  Greenes  Classes.) 
March,  march,  march,  march 

Proudly  we  march  on  our  way; 
March,  march,  march,  march 

We  follow  the  flag  today. 
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March,  mareli,  march,  march 

Follow  the  red,  white  and  blue; 
March,  march,  proudly  march. 

Loyal  our  hearts  and  true! 
Hurrah  for  the  red,  white  and  blue, 

Hurrah  for  the  red,  white  and  blue. 

Whenever  there  is  suffering, 

Whenever  blood  is  shed, 
Whenever  the  red,  white  and  blue 

Waves  so  brightly  overhead — 
The  women  are  at  service  too, 

They  follow  when  they're  led 
By  the  flag  we  love  and  honor. 

The  white  flag  with  cross  of  red. 

To  fight  for  liberty,  over  the  sea 
Three  men  from  our  school  have  gone  away, 

And  you  see  that  we  have  a  star  for  each 
On  the  flags  we  carry  here  today. 

4.  Military  Exhibition  by  the  Cadets.    Instructor-Major  Van  Tassell ; 

Assistant  Instructor-Oaptain  Altenderf er ;  Instructor-Band 
Leader  Edwards. 

1.  Two- Arm  Semaphore. 

2.  Manual  of  Arms. 

3.  Regular  Army  Setting-Up  Exercises. 

4.  Music  by  the  Band. 

5.  Art  Work  with  the  Deaf.    By  Miss  Pepper. 

Music  bt  Lewin. 

6.  Presentation  of  Gymnasium  Work.    Conducted  by  Miss  Matthews. 

7.  Graduating  Essay,  August  P.  Herdtfelder. 

8.  Graduating  Essay  with  Valedictory  Address.  Jean  Paul  Oruet. 
rV.  Report  on  the  Annual  Examination,  by  the  Chairman  of  the  Committee 

on  Instruction. 
V.  IMstribution  of  Dipl<Mnas,  Certificates,  and   Prizes. 
VI.  "America,"  recited  in  signs  by  the  choir  and  sung  bv  the  audience, 
accompanied  by.  Lewin. 

My  country  *tis  of  thee, 
Sweet  land  of  liberty, 

Of  thee  I  sing; 
Land  where  my  fathers  died! 
Land  of  the  Pilgrim's  pride! 
From  every  mountain  side 

Let  freedom  ring. 


My  native  country,  thee- 
Land  of  the  noble  free— 
Thy  name  I  love; 


VII.  Benediction. 


I  love  thy  rocks  and  rills, 
Thy  woods  and  templed  hills; 
My  heart  with  rapture  thrills. 
Like  that  above. 

Our  fathers^  QodI  to  thee. 
Author  of  liberty. 

To  thee  we  sing; 
Long  may  our  land  be  bright 
With  freedom's  holy  light; 
Protect  us  by  thy  might, 

Great  God,  our  King. 

TAPS 


GRADUATES 

Expiration  of  Eight  Years'  Term 

Hessel  Bellin  Conrad  Ulraer 

Frederick  Parker  John  J.  Uhl 

George  H.  St.  Clair,  Jr.  Rebecca  Champagne 

Charles  Sussman  Margaret  Grosskopf 

Solomon  Schwartz  Charlotte  Hoffman 

William  Staragursky  Elizabeth  Kohler 

Jacob  J.  Stark  Lillie  Lieberz 

Solomon  Schatz  Anna  L.  Lange 

Rose  Wax 

DIPLOMA  FOR  SUPPLEMENTARY  COURSE 

^lichiele  Ciavolino  Reubin  Pois 

Albert  Neger  Sarah  Elowitz 

DIPLOMA  OF  THE  HIGHEST  GRADE 

Jean  Paul  Gruet 
August  Herdtfelder 
James  N.  Orman 
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SALUTATORY    ADDRESS 

By  JAM£8  N.  Orman 


To  the  one  hundredth  commencement  exercises  of  the  Institu- 
tion, you  are  cordially  and  heartily  welcomed,  every  one  of  you. 
These  exercises  close  the  one  hundred  years  already  devoted 
towards  reclaiming  that  part  of  humanity  devoid  of  hearing.  It 
is  our  earnest  hope  that  they  will  justify  and  confirm  the  con- 
viction that  the  effort  has  not  been  in  vain,  but,  rather,  that  it 
has  been  a  wonderful  and  crowning  success. 

Fragments 

Life  is  a  series  of  paradoxes.  Life  is  itself  a  paradox.  We  see 
only  in  halves.  Our  vision  is  obscured.  Only  in  those  sublime 
and  exalted  moments  when  the  veil  is  rent  aside  do  we  see  things 
in  their  true  aspect  —  moments  for  which  the  strong  soul  is  ever 
on  the  alert. 

Oh  that  we  could  realize  the  permnnency  and  the  far-reaching 
effects  of  the  merest  movement  of  one's  body,  the  slightest  expres- 
sion on  one's  features,  and  the  most  nonchalant  of  spoken  words, 
which,  seen  at  a  distance,  blends  into  a  uniform  whole,  and  giv^ 
us  a  man,  a  character,  a  personality. 

The  soul  would  be  free.  It  would  break  loose  from  all  tha* 
binds.  Society  and  soul  are  at  war.  Society  is  a  leveller  —  a 
relentless  monster,  in  that  it  demands  conformity.  Resist  and 
you  are  outside  the  pale. 

Trifles !  trifles ! —  Oh  for  heaven's  sake  away  with  trifles. 

Now  remember  well  the  eternal  truth:  in  proi)ortion  as  thou 
humblest  thyself  shalt  thou  be  exalted. 

America,  is  your  glory  merely  transient  and  seeming?  Where 
are  your  poets,  your  philosophers,  your  free-thinkers  —  those  of 
courageous  mien  and  dauntless  hearts. 

Long  enough,  lonpj  enough  have  we  wallowed  in  materialism  — 
now  let  the  soul  advance. 

Young  man,  what  are  you  thinking?  Do  you  think  a  future  is 
before  vou?  Very  well,  but  may  it  not  be  that  yon  are  deceived 
—  may  it  not  be  ? 
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ESSAY  —  "  THE  SPIRIT  OF  AMERICA,"  WITH  VALE- 
DICTORY ADDRESS 

By  Jean  Paul  Gbuet 


Wild,  above  the  swirl  of  the  waters;  above  the  winds  of  the 
canyons;  above  the  treetops  of  the  mountains;  soaring  in  a  blue 
firmament  —  boundless,  everywhere  —  there,  nesting  with  the 
eagle,  existed  the  Spirit  of  America. 

As  such  Columbus  found  it.    As  such  it  aged  with  the  sun. 

A  century  and  two  score  years  have  passed  since  the  brazen 
ring  of  the  free  vibrated  throughout  the  world,  appraising  its 
peoples  that  the  Spirit  of  America  had  been  absorbed  into 
American  hearts.  Today  that  spirit  with  its  tribulations,  with 
the  grandeur  of  one  hundred  and  forty  years  of  development,  again 
resounds  to  champion  the  cause  of  law,  justice  and  freedom.  We 
cannot  refrain  from  supporting  this  cause  of  the  American  spirit 
if  we  are  to  receive  our  inspiration  from  the  graves  of  our 
martyred  dead.  At  the  firesides  on  all  the  Continent,  this  epoch 
must  feel  the  Spirit  of  America  responding  to  the  test.  It  will 
in  this  way  perpetuate  itself. 

Our  wars  have  been  and  ever  will  be  the  outcome  of  struggles 
against  opposition  to  the  American  spirit.  This  spirit,  now  repre- 
senting the  same  spirit  of  a  people,  will  ever  continue  to  rebel 
at  mcrsures  set  down  by  despotic  power.  It  will  ever  continue  to 
vindicate  with  blood  the  principles  that  made  it  a  nation. 

Undivided,  the  American  spirit  stands  alone  choosin^j  no 
alliance.    The  taloned-claw  of  the  eagle  is  all  the  eagle  needs. 

America  welcomes;  America  embraces,  but  of  other  nations, 
America  holds  no  self-interests.  Personal  aggrandizement  is  not 
found  in  the  American  spirit,  for  what  can  be  added  to  America 
that  is  not  in  America? 

Here  the  spirit  shall  dedicate  the  national  conscience.     The 
nativity  shall  enjoy  the  free  will  of  the  eagle.     Unmolested  he 
shall  follow  his  inclination.     He  shall  utter  untwisted  his  opin 
ions,  and  he  shall  hear  his  reply  straight  told.     To  the  Father 
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may  he  offer  his  praise  and  meditation  like  unto  the  will  of  the 
Father. 

Sacrifice  and  patience  are  laws  kindred  to  the  spirit.  It  is 
American  to  give  and,  if  need  be,  to  give  twice  double.  The 
fighter  in  arms,  the  ploughman,  the  artisan,  the  smith,  stand 
ready  and  as  such  they  shall  multiply. 

What  cares  the  Spirit  of  America?  for  the  past  but  to  delight 
in  its  history.  This  her  immortal  honor  of  yesterday,  while  the 
stability  and  permanence  of  her  faith  is  her  essence  of  today. 
Tradition  is  banished  insofar  as  it  causes  unfavorable  repetitions. 

It  is  in  the  American  Spirit  that  natural  sentiment  finds  itself 
best  voiced.  Domestic  godliness  is  preserved  with  the  spirit  that 
protects  equally  the  poorest  and  the  weakest.  The  eagle  guards 
its  nest  as  the  American  Spirit  cares  for  her  duty  toward 
humanity. 

From  the  Northland  to  the  Gulf;  from  the  Atlantic  to  the 
Pacific  may  the  Amerijcan  Spirit  continue  to  be  a  deliveranca 
May  this  spirit  of  generations  past,  be  the  inspiration  of  genera- 
tions to  come,  and  with  greater  blessings  may  it  be,  quoting  the 
words  of  our  President :  "  The  interpreter  of  the  heart  of  the 
world." 
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VALEDICTORY 


To  the  Members  of  the  Boa/rd  of  Directors: 

We,  the  Class  of  1918,  assembled  here  today  for  the  last  time, 
have  had  our  opportunity  and  now  stand  soberly  looking  forward 
upon  this,  the  eve  of  our  entrance  into  the  active  life  of  an 
American  citizen.  Fully  aware  that  we  are  met  with  one  of  the 
trying  times  in  our  history,  we  stand  here  today  ready  to  offer 
whatever  sacrifice  may  be  imposed  upon  us  to  support  that  cause, 
which  is  truly  American.  In  doing  this  we  make  no  attempt  to 
minimize  the  great  debt  we  owe  you  for  so  generously  providing 
for  our  preparation  for  this  occasion.  We  understand  that  it 
is  not  words  you  would  require  of  us,  but  rather  actions  to  express 
that  appreciation  we  have  for  your  untiring  labors.  W^e  thank 
you  one  and  all  with  our  whole  hearts,  and  with  God  helping,  we 
will  strive  to  meet  worthily  that  expectation  you  have  formed  of 
us.     Farewell. 

To  Our  Affectio'iiate  Principal: 

Several  of  us,  in  our  junior  years,  loved  you  as  cur  friend  and 
teacher.  We  now  love  you  as  our  Principal.  By  your  sermons 
and  quiet  talks,  you  have  inspired  many  of  the  lofty  impulses 
now  dominant  within  us.  You  have  shown  us  the  *'two  diflFer- 
ences  "  and  have  taught  us  which  choice  to  make.  In  so  doing 
you  have  laid  the  foundation  of  the  building  we  are  to  construct 
within  ourselves.  Our  cares  which  you  have  shouldered  thus  far, 
are  now  our  own,  making  us  the  masters  of  our  fate.  For  your 
service  and  interest  we  cannot  adequately  express  our  esteem  in 
mere  words.  May  we  hope  you  will  read  in  the  radiance  of  our 
smiles  that  come  from  our  hearts,  the  love  and  gratitude  we  have 
for  vou  ?    United  we  bid  vou  farewell. 

To  Our  Teachers  aiid  Officers: 

In  days  of  trial  and  on  brighter  occasions,  we  have  found  in 
you  always  a  friend.  Through  you  we  have  grown  up.  You 
have  sponsored  our  education ;  you  have  home  with  patience  the 
worst  of  us,  and  unremittingly,  you  have  brought  out  the  best  of 
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us.  We  leave  you  today  as  a  part  of  yourself  in  spirit.  The 
greater  opportunities,  the  greater  battles,  the  greater  glory  is 
before  us.  It  is  now  for  us,  armed  with  the  benefits  of  your 
steadfast  teachings  to  prove  ourselves  worthy  that  time  and 
patience.  May  the  everlasting  appreciation  of  the  Class  of  1918 
be  with  you  always.     Farewell. 

To  the  Class  of  1918: 

As  little  ships  we  have  rested  in  a  snug  harbor  stowing  away  a 
valuable  cargo.  We  now  embark  for  the  rough  and  greater  seas. 
Upon  this  turbulent  water  each  of  us  shall  guide  his  ship  accord- 
ing to  his  compass.  With  "  self-reliance "  our  motto  and  the 
memories  of  Fanwood  to  remind  us  who  we  are,  I  charge  you, 
the  Class  of  1918,  steer  your  own  ship  and  glory  in  it.  Steer  for 
the  safe  port  that  awaits  you  at  the  end  of  the  world.  Steer  skill- 
fully and  God  will  be  with  you.    Farewell. 
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ESSAY  — "THRIFT" 

By  August  Peteb  Hebdtfeldeb 


The  motive  that  induces  me  to  write  this  essay  on  "  Thrift '' 
is  that  the  times  just  now  need  it  and  the  greater  part  of  the 
American  people  seem  to  have  a  "  screw  loose  "  somewhere.  This 
loose  screw  is  no  other  than  the  much  misused  practice  of  thrift 
Thrift  challenges  all  other  habits.  Of  all  those  that  rac^  with 
it,  nobody  right  now  can  pick  out  the  winner ;  no  one  can  safely 
predict  which  one  of  these  habits  will  prove  the  greatest  comfort- 
giver;  better  citizen-maker;  better  soul-saver.  The  future  holds 
the  big  secret.  But,  I  will  stake  my  all  on  thrift,  as  the  one 
tremendous  war-winning  habit  and  better  individual  maker. 
Embrace  thrift  and  you  have  the  chance  of  landing  with  the  Big 
Winner. 

Thrift,  in  a  wide  sense,  is  a  habit.  A  habit  is  a  self-acting, 
systematic  thing  we  do  unconsciously.  If  we  yield  once  to  a  bad 
habit,  an  element  of  virtue  is  gone.  But  if  we  resist  manfully, 
the  first  decision  will  give  strength  for  life;  repeated,  it  will 
become  a  habit.  Thrift  requires  that  we  should  pitch  our  scale 
of  living  a  d^ree  below  our  means,  rather  than  up  to  it. 

The  man  who  cannot  earn  a  bare  living  for  himself  is  something 
less  than  a  man.  He  shrinks  from  labor,  God's  man-destined 
work.  This  evasion  carries  him  to  the  gutter,  poorhouse  and  Qod 
knows  where.  Love  labor.  The  successful  labor  is  loving  labor, 
no  matter  what  it  is.  The  frugal,  labor^loving  man  is  not  a  pawn 
of  circumstances.  He  passes  through  life  through  a  long  line  of 
temptations  ranged  on  each  side  of  him ;  and  the  inevitable  effect 
of  yielding  is  degradation  in  a  greater  or  less  degree.  His  only 
mode  of  resisting  them  is  to  utter  and  act  his  "  No  '*  manfully 
and  resolutely. 

Thrift  may  be  styled  the  Daughter  of  Prudence,  the  Brother 
of  Temperance  and  the  Mother  of  Liberty.  Self-sacrifice  is  the 
sister  of  thrift.  There  is  a  joy  in  going  without  things.  Have 
what  you  need  but  do  not  buy  the  things  you  do  not  need. 
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There  is  an  everlasting  value  in  the  habit  of  thrift.  It  forti- 
fies you  against  your  everyday  enemies  —  poverty,  disease  and 
despair.  But  it  does  more,  the  proper  improvement  of  it  is  self- 
culture,  self-improvement  and  growth  of  character. 

Our  Divine  Master  expressed  the  spirit  of  economy  in  these 
words,  "Gather  up  the  fragments  that  remain,  so  that  nothing 
may  be  lost."  His  omnipotence  did  not  disdain  the  small  things 
in  life  and  even  while  revealing  His  infinite  power  to  the  multi- 
tude, He  taught  the  pregnant  lesson  of  carefulness,  of  which  we  all 
stand  so  much  in  need. 

Be  sure,  then,  if  your  aim  is  happiness,  to  bring  down  at  all 
hazards  your  style  of  living  and  your  responsibilities  of  business 
to  the  reaching  point. 
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TREASURER'S    STATEMENT 


FINANCIAL   STATEMENT 

Refobt  of  the  Tkeasueer  of  the  New  York  Institution  for 
THE  Instruction  of  the  Deaf  and  Dumb  of  the  Receiptcj 
AND  Expenditures  for  the  Year  Ending  June  30,  1918. 

Regeifts 

Amount  received  from  the  State  Comptroller...     $96,406  32 

Amount  received  for  county  pupils 51 ,  144  08 

Amount  received  for  pay  pupils 1,075  82 

Amount  received  from  other  sources. .  .• 735  36 

$149,361  58 

Amount  received  from  real  estate  and  building  fimd  to  meet 

deficit 69,956  14 


$219,317  72 


EXPENDITUBES 

Groceries   and    provisions $50,346  40 

Clothing 20,156  02 

Furniture   and  bedding 7,890  30 

Building  and  repairs 12,391  95 

Contingent    expenses    4, 187  87 

Salaries   and   wages 34, 315  96 

Fuel  and  lights 18,911   93 

Stable     1,055  15 

Garden   and   grounds 3,962  95 

Laundry    6, 129  74 

Schools    49,994  6S 

Printing    4,459  93 

Hospital    4,792  34 

Cooking  school   722  50 


$219,317   72 


Memoranda 


The  following  statements  are  of  Funds  reserved  for  special 
uses,  and  not  applicable  to  current  expenses,  etc.,  being  derive*] 
from  legacies  and  sales  of  real  estate.  The  "  Real  Estate  and 
Building  Fund,"  derived  from  sales  of  real  estate,  and  from  the 
Ephraim  Holbrook  and  other  legacies,  is  set  aside  to  meet  assess- 
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ments,  repairs  of  buildings,  and  to  provide  new  buildings  and 
other  improvements  as  needed.  The  library  fund  for  mainte- 
nance of  library.  The  Frizzell,  Harriet  Stoner,  William  H. 
^ogg,  Gary,  etc.,  funds,  are  reserved  for  the  uses  prescribed  by 
the  terms  of  the  several  bequests. 

Receipts  and  Expenditures  from  "  Funds  not  Applicable 
TO  Current  Expenses,  Etc.,  Etc.,"  for  the  Year  Ending 
June  30,  1918. 

Receipts 

Balance  as  per  statement  year  ending  June  90,  1017 $20,073  19 

Interest  in  mortgages  a/c  Real  Estate  and  Build- 
ing Fund  $22,760  26 

Interest  in  bonds  a/c  securities  interest 19,889  00 

Interest  in  balances  with  T.  G.  &  T.  Co 277  28 

Proceeds  of  demand  notes  given  T.  G.  ft  T.  Co., 

note  dated  March  6,  1018 10,000  00 

"          "          June  5,  1018 25,000  00 

Principal  payments  on  mortgages 16,000  00 

Jesup   Fund   income 2, 324  05 

Montgomery  Fund,  Illinois  Central  Ry.  coupcms.  36  00 

Fogg  Fund,  share  of  interest  Shotland  mtg 600  00 

Cary  Fund,  interest  on  deposits  in  savings  bank  13  86 

McGirr  Fund    60  78 

Stoner  Fund  20  20 

Library  Fund  282  67 

Frizzell  Fund   335  41 

Deaf  Mute  Ladies  Auxiliary,  income 63  25 

Contribution  of  Roselle  F.  Oppenheimer 10  00 

Contribution  of  Sarah  S.  Norbury 500  00 

Refund  by  Commissioner  of  Public  Works  upon 
satisfactory  completion  of  sidewalk  and  curb 

construction    100  00 

08,181  65 


$118,254  84 


EXPENDITUBES 

Executive  Committee  drafts  a/c  Real  Estate  and 

Building  Fund   $5, 165  00 

T.  G.  &  T.  Co  services  as  Assistant  Treasurer  for 

one  year 500  00 

Townsend  &  Dix,  annual  audit 112  50 

To  allowance  to  Institution  for  petty  expenses . .  500  00 
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To  Maurice  Majidelbaum,  for  services  as  per 
agreement  dated  April  19,  1917,  relative  to 
regulating  and  grading  West  163d  street  and 

Fori:  Washington  avenue $0,600  00 

To  G.  C.  &  A.  E.  Wheeler,  for  services  in  arrang- 
lufr  grading  and  diagram  of  dimensions  and  area 
of   property   at    West    163d    street   and   Port 

Washington    avenue 90  00 

To  Public  Liability  Insurance  3  years  to  Oct.  29, 

1920 375  87 

To  fire  insurance  premium  165th  street  and  Fort 

Washington  avenue   4,291  11 

To  T.  G.  &  T.  Co.,  interest  paid  on  demand  notes  344  05 

To  T.  G.  &  T.  Co.,  for  stamps  on  demand  notes . .  14  80 

To  Jesup  Fund,  principal,  investments 432  29 

To    Jesup    Fimd,    income    accrued    interest    on 

investments     2  64 

To  Jesup  Fund,  income  prize  awards 1,18600 

To  Montgomery  Fund,  income  annual  prizes....  70  00 

To  house  account  deficit,  year  ending  June  30, 

1918    69,966  14 

Balance  with  Title  Guarantee  &  Trust  Co 7,002  12 

Balance  with  sundry  savings  banks 18,613  42 


$92,639  30 


26,615  54 


$118,254  84 

BAiiAircB  Sheet 

Dr. 

Securities   (at  cost) $567,288  2^ 

Cash  account    25 ,615  54 

Bond  and  mortgage  account 489 ,600  00 


$1,082,403  83 


Cr. 

Notes  payable  $35,000  00 

*^Real  Estate  and  Building  Fund 056,681  54 

Library  Fund   7,281  87 

William  H.  Fogg  Fund 16,227  51 

Frizzell   Fund 8.656  48 

Harriet  Stoner  Fund .-. . .  520  40 

Cary   Fund    367  25 

Catherine  McGirr  Fund  1 ,797  42 


•House  account  owes  for  advances  made  to  meet  deficits,  $609,459.88. 


or 


>o 


Ida  Montpomiery  Fund P2.  ')V0  00 

Jesup   Fund    53 ,224  31 

Manhattan  Literary  Ass'n  for  Deaf-Mutes 257  05 


$1,082,403  83 

STATE   OF   NEW   YORK,        ^ 
City  and  County  of  Xew  York,  J  **'  * 

Warren  E.  Dennis,  of  said  city,  being  duly  sworn,  says  that  he  is  the 
Treasurer  of  the  New  York  Institution  for  the  Instruction  of  the  Deaf  and 
Dumb,  that  the  foregoing  accounts,  to  the  best  of  tlie  deponent's  knowledge 
and  belief,  are  true  and  just  in  every  particular,  and  further  saith  not. 

WARREN  E.  DENNIS, 

Treasurer. 

New  York  Institution  for  the  Instruction  of  the  Deaf  and  Dumb. 

Sworn  to  before  me,  this  9th  day 
of  October,  1918. 

Wm.  H.  Van  Tassell, 

Notary  Public, 

New  York  County  No.  12. 

New  York  Register  No.  10001. 
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REPORT  OF  THE  DENTIST 


To  the  Board  of  Directors  of  the  New  York  Institution  for  the 
Instruction  of  the  Deaf  and  Dumb: 

Gentlemen. — The  report  of  the  dentist  is  respectfully  pre- 
sented. 

The  dental  department  has  continued  in  the  usual  even  tenor. 

Two  hundred  twenty-one  hours  have  been  spent  in  work. 

Five  hundred  seventy  fillings  have  been  inserted  and  six  crowns 
have  been  put  on  strong  roots.  I  regret  that  some  of  thes^e 
replaced  front  teeth  were  broken  through  devotion  to  our  national 
game  of  ball. 

Very  faithfully, 

CHARLOTTE  E.  BEXTOK 

Dentist. 
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ANNUAL    REPORT 
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For  the  Year  1918 
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J.  B.  LYON  COMPANY,  PRnlTBKS 
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ANNUAL  REPORT 


To  th-e  Legislature. of  the  Staie  of  New  York: 

As  required  by  the  statute,  the  State  Racing  Commission  8u]> 
mits  herewith  its  annual  report  for  the  year  ending  December  1, 
1&18. 

This  Commission  was  created  in  1895,  under  the  Kacing  Law 
(Chap.  570,  L.  1895).  The  statute  was  printed  with  our  report 
for  the  year  1917,  and  has  not  been  changed  sinca 

Pursuant  to  the  terms  of  the  statute  the  Commission  granted 
licenses  during  the  year  1918  to  the  following  associations  to  hold 
running-race  and  steeplechase  meetings,  viz.:  the  Metropolitan 
Jockey  Club,  Westchester  Racing  Association,  Queens  County 
Jockey  Club,  Empire  City  Racing  Association,  Saratoga  Associa- 
tion for  the  Improvement  of  the  Breed  of  Horses,  and  United 
Hunts  Racing  Association;  and  under  our  licenses  race-meetings 
were  held  as  follows : 

Metropolitan  Jockey  Club  (Jamaica) 27  days 

Westchester  Racing  Association  (Belmont  Park) 30  days 

Queens  County  Jockey  Club  (Aqueduct) 29  days 

Empire  City  Racing  Association  ( Yonkers) 28  days 

Saratoga  Racing  Association  (Saratoga  Springs) 27  days 

United  Hunts  Racing  Association 1  day 

The  total  number  of  days'  racing  during  the  year  was  14:2 ;  in 
1917  it  was  128;  it  was  107  in  1916. 

The  purses  and  prizes  offered  and  awarded  reached  the  sum 
of  $1,038,500,  as  against  $924,000  in  1917,  $650,000  in  1916, 
and  $335,000  in  1913. 

The  thoroughbred  yearlings  which  were  sold  in  the  State  at 
public  auction  during  the  year  brought  an  average  price  of  upward 
of  $1,0<2&  each  —  the  number  so  sold  being  about  376. 

The  above-named  running-race  associaticms  collected  and  paid 
over  to  the  United  States  Treasury  during  the  year  the  sum  of 
$193,746.25  war  taxes. 


The  Jockey  Club  has  continiied  the  Breeding  Bureau  which  it 
established  in  1906;  and  herewith  are  portions  of  its  report  for 
the  year  1918,  viz.: 

"  The  Thirteenth  Annual  Report  of  The  Breeding 

Bureau  of  The  Jockey  Club  finds  this  Bureau  with  twenty- 

I.' 

seven  stallions  in  New  York  State;  nine  ia  Maryland;  six  in 
Pennsylvania ;  one  in  Ohio,  and  one  in  Kentucky, 

Twenty  new  stallions  have  been  acquired  in  1918,  three 
of  which  have  been  placed  in  New  York  State,  two  are  to 
.  be  placed  later  on,  four  are  doing  stud  duty  in  Maryland, 
and  eleven  have  been  donated  to  the  United  States  Govern- 
ment Eemount  Breeding  Stations. 

These  stallions  in  New  York  State  were  mated  with  39 (J 
mares  in  1918,  making  a  total  of  7,457  mares  bred  to  Breeding 
Bureau  stallions  since  the  creation  of  the  Bureau. 

UNITED   STATES    GOVERXMENT  — 
REMOUNT    DEPARTMENT 

The  Breeding  Bureau  has  made  a  great  cifoii:  to  supply 
as  far  as  possible  the  wants  of  the  War  Department;  in 
conjunction  with  the  Agricultural  Department  of  the  United 
States  Government  in  its  desire  to  obtain  thoroughbred 
stallions  for  its  work  in  breeding  suitable  horses  for  the 
United  States  Army. 

***** 

During  the  year  the  following  stallions  have  been  donated 
to  the  Government  through  the  Breeding  Bureau: 

Saratoga,  b.  or  br.  h.,  1912,  by  *Ogden — Unsightly. 
Roly,  b.  h.,  1912,  by  Golden  Maxim — *Lotawanna. 
*Light  Arms,  b.  h.,  1909,  by  Labrador— Light  Shot. 
O'Sullivan,  ch.  h.,  1910,  by  *Oddfellow— Rosinante. 
Achievement,  ch.  h.,  1913,  by  Hastings — Achieve. 
Ed  Roche,  b.  h.,  1914,  by  The  Commoner — Niaxus. 
Meditation,  b.  or  br.  h.,  1913,  by  *Peep  o'Day — Ooy  Maid. 
Duke  of  Ormonde,  b.  h.,  1907,  by  Orsini — *Santa  Bella. 

*  Imported. 


Adams  Express,  ch.  h.,  1908,  by  *Adam — Frederica, 
Textile,  ck  L,  1908,  by  Inflexible — ^Gold  Lace, 
Square  Set,  ch.  h.,  1914,  by  Duke  of  Ormonde — Dora  L 
Marse  Henry,  br.  h.,  1913,  by  Ben  Brush — *Nun'8  Cloth. 

And  the  following  donated  by  members  of  The  Jockey 
Club,  or  by  gentlemen  interested  in  The  Jockqr  Club,  and 
by  racing  associations,  making  thirty-nine  stallions  acquired 
by  the  Government: 

Danger  Rock,  ch.  h.,  1912,  by  *Rock  Sand — ^Delusion. 
*Ferole,  b.  h.,  1909,  by  Orme — Ferment.  * 

Cock  o'  the  Walk,  cH.  h.,  1910,  by  *Peep  o'Day — EUangowan. 
Doctor  Boots,  ch.  h.,  1906,  by  The  Commoner — Touch  Not. 
*(junrock,  ch.  h.,  1914,  by  *Rock  Sand — Gunfire. 
*De6mond's  Day,  b.  h.,  1913,  by  Desmond — Palmy  Days. 
Klebume,  b.  h.,  1910,  by  *Orlando — Anna  Bain. 
Ed  Luce,  b.  h.,  1911,  by  Guiding  Star — Belle  Strome. 
Serf  Savin,  br.  h.,  1912,  by  *St.  Savin — Sainvoke. 
Robert  Kay,  b.  h.,  1911,  by  *Peep  o'Day— Silk  Maid. 
Perkeo,  ch.  h.,  1905,  by  Previous — Reina. 
*Shanballymore,  ch.  h.,  1915,  by  Charles  O'Malley — Galatec. 
Swing  Loose,  ch.  h.,  1916,  by  Broomstick — Courage. 
Meteorite,  ch.  L,  1914,  by  *Star  Shoot — ^Hamburg  Belle. 
Captain  John,  ch.  h.,  1906,  by  Yellow  Tail— Playful. 
Ashton,  ch.  h.,  1910,  by  Electioneer — Francolin. 
Defense,  ch.  h.,  1914,  by  *Star  Shoot — Dike. 
Captain  Ray,  b.  h.,  1914,  by  *Sea  King — Katriona. 
Star  Ben,  b.  h.,  1913,  by  Ben  Brush — ^Waldena. 
*Valais,  b.  h.,  1913,  by  Ethelbert— Lady  of  the  Valley. 
Trial  by  Jury,  ch.  h.,  1912,  by  Fair  Play — Princess  Chic. 
*Greek  Legend,  b.  h.,  1914,  by  Polymelus — Evadne. 
Yankee,  b.  h.,  1899,  by  Hanover — Correction. 
Mohawk  2nd,  ch.  h.,  1903,  by  Rockton — La  Tosca. 
Beach  Comber,  br.  h.,  1911,  by  *Rock  Sand — ^*Fairy  Slipper. 
Lucky  Day,  b.  c,  1915,  by  *Peep  o'Day — Lucky  Wave. 
Sir  Huon,  b.  h.,  1903,  by  Falsetto — Ignite. 

And  other  stallions  have  been  donated  and  are  awaiting 
inspection  by  the  Government  oflScials. 

*  Imported. 
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Certified  tabulated  pedigrees  and  racing  records  have  been 
furnished  the  War  Department  by  The  Jockey  Club  and  the 
office  has  offered  all  possible  aid  and  assistance  to  the  Govern- 
ment in  this  important  work. 


NEW  YORK  STATE  CONSTABULARY 

The  work  with  the  New  York  State  Constabulary,  which 
started  in  1917,  has  been  continued,  and  the  Breeding  Bureau 
now  has  five  stallions  with  this  constabulary : 
Fashion  Plate,  ch.  h.,  1906,  by  *Woolsthorp — Fashionable. 
Oyama,  b.  h.,  1903,  by  Commando,  out  of  *Beu-My-Chree, 

by  Galopin. 
Otis,  dk.  b.  h.,  1899,  by  *Foul  Shot  or  *Sain,  out  of  Laura 

Agnes. 
Pharaoh,  br,  h.,  1908,  by  *Meddler,  out  of  Hatasoo. 
*Henley  2nd,  b.   h.,   1912,  by  Rabelais,  out  of  Hampton 

Dancer." 

In  connection  with  the  foregoing  report,  we  beg  to  repeat  the 
recommendation  which  we  made  to  the  Legislature  in  our  annual 
report  for  1915,  to  wit: 

"  The  statute  provides  that  this  Commission  shall  annually 
make  to  the  Legislature,  in  its  report,  such  suggestions  and 
recommendations  as  it  shall  deem  desirable.  Pursuant  thereto 
we  respectfully  recommend  to  the  Legislature  that  it  should 
make  an  appropriation  of  moneys,  up  to  a  reasonable  amount, 
to  be  expended  in  the  purchase  of  thoroughbred  stallions, 
to  be  stati(med  at  various  places  throughout  the  agricultural 
districts  of  the  State,  for  public  service  at  a  fee  sufficient  to 
pay  for  their  maintenance.  It  is  matter  of  common  knowl- 
edge that  many  foreign  governments  have  established  breed- 
ing stud-farms  for  the  purpose  of  producing  and  developing 
the  valuable  type  which  results  from  the  breeding  of  thorough- 
bred stallions  to  approved  mares  of  ordinary  breeding.  The 
benefits  which  have  res\ilted  from  these  breeding  farms  have 

*  Imported. 


been  so  substantial  that  the  matter  can  no  longer  be  con- 
sidered an  experiment.  The  foreign  demand  for  cavalry 
horses  has  been  so  abnormal  during  the  past  year  that  onr 
supply  has  been  seriously  reduced;  and  it  seems  peculiarly 
desirable  and  important  at  this  time  that  the  State  of  New 
York  should  come  forward  and  encourage  the  breeding  of 
fine  horses  —  horses  suitable  for  saddle,  cavalry  or  light 
harness  service,  and  horses  of  early  maturity.  We  submit 
that  the  wisdom  of  such  an  appropriation  will  compare 
favorably  with  many  of  the  appropriations  which  the  Legis- 
lature is  accustomed  to  make  annually  for  the  purpose  of 
promoting  agricultural  pursuits  throughout  the  State." 

JAMES  W.  WADSWORTH, 

Chaimum, 
JOHN    SANFORD, 
H.  K.  KNAPP, 

Commissioners, 
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Fifty-Sixth  Annual  Report 

OF 

The  New  York  Catholic  Protectory 

New  York,  June  30,  1918. 
To  the  Honorable,  the  Legislature  of  the  State  of  New  York 
and  the  Board  of  Aldermen  of  the  City  of  New  York. 

Gentlemen  : 

The  Board  of  Managers  of  The  New  York  Catholic  Pro- 
tectory, in  accordance  with  its  Charter,  have  the  honor  to 
present  herewith  their  Fifty-sixth  Annual  Report. 

The  number  of  Children  in  Institution  on  June 

30, 1917 ,  was 2, 597 

Received  on  Commitments : 

Prom  New  York  City  (Courts) 1,354 

From  New  York  City  (Dept  of  Public  Charities)     342 

From  Westchester  County 100 

From  other  Counties  36 

Boarders  and  Free  Received 31 

Returned  from  Trial,  Hospital,  etc 290 

Total  cared  for  during  the  year 4,750 

Discharged  to  Parents  and  Guardians 5 

Discharged  to  Parents  and  Guardians  on  Trial. . . .  1,297 

Out  of  the  State 35 

Placed  in  Homes,  including  St.  Philip's  Home 259 

Returned  to  Court 358 

Transferred  to  other  Institutions 15 

Transferred  to  Hospitals 43 

Absconded i 23 

Died 2 

Boarders  and  Free,  discharged : 26 

Remaining  in  Institution  June  30, 1918 2,687—4,750 

Of  whom  there  were — Boys 1,829 

Gh-ls 594 

Juniors 264—2,387 
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It  will  be  seen  from  the  foregoing  figures  that  the  number 
of  children  cared  for  during  the  past  year  was  4,750,  as  against 
4,173  the  previous  year,  or  an  increase  of  nearly  14%.  Not- 
withstanding this,  the  general  health  of  our  wards  has  been 
most  satisfactory,  there  having  been  no  illness  of  a  contagious 
or  serious  nature  to  report,  and  but  two  deaths  to  record  in  this 
period.  The  increase  in  receptions  of  nearly  500  has  been  no 
doubt  due  in  a  great  measure  to  war  conditions,  in  taking  in 
many  cases  the  fathers  or  supporting  older  brothers  into.the 
service  of  our  country.  The  very  low  mortality  in  such  a  large 
population  speaks  volumes  for  the  Reverend  Brothers,  Sisters, 
and  Physicians  who  have  had  them  in  charge. 

Notwithstanding  the  limited  resources  at  our  command, 
and  the  very  great  increase  in  the  cost  of  every  item  entering 
into  the  necessities  of  the  institution,  many  improvements  have 
been  made  in  buildings  and  equipment  since  our  last  report, 
and,  as  in  years  past,  the  generosity  of  our  Board  of  Managers 
has  been  put  to  the  test  and  they  have  responded  nobly  to  the 
call,  thus  enabling  us  to  make  these  needed  improvements  and 
purchase  necessities  for  our  wards. 

We  have  endeavored  to  carry  out  as  far  as  possible,  and 
our  means  would  permit,  all  recommendations  of  the  State 
Board  of  Charities  or  other  proper  authorities.  Vocational 
training  has  been  adhered  to  and  perceptibly  advanced ;  the 
great  bulk  of  improvements  made,  particularly  in  the  Boys' 
Department,  such  |as  Masonry,  Plastering,  Carpenter  Work, 
Plumbing,  Electrical  Work,  Painting,  etc.,  has  been  done  by 
the  boys  of  these  classes  under  direction  of  their  instructors, 
thus  not  only  doing  this  work  at  a  minimum  expense  (princi- 
pally for  material  used)  but  giving  the  boys  a  practical  and 
lasting  education  in  the  several  branches  in  which  they  are 
being  instructed. 

In  the  Girls'  Department  much  progress  nas  been  made  in 
both  vocational  and  academic  training.  The  children  have 
done  a  large  amount  of  work  in  the  making  of  surgical  dress- 
ings— bandages,  etc.,  for  use  in  the  various  military  hof  pitals 
both  here  and  abroad. 
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The  good  work  done  at  Lincoln  Agricultural  School,  in 
preparing  an  average  of  250  boys  for  intelligent  work  in  the 
Dairy,  Garden,  and  on  the  Farm,  is  being  continued,  and  many 
of  our  boys  are  being  placed  in  good  homes  of  farmers  through- 
out the  State  at  fair  wages,  and  are  destined  to  become  useful 
citizens  and  farmers. 

St.  Philip's  Home  branch  still  continues  to  do  good  service 
for  dependent  boys  who  are  not  fitted  for  farmers,  by  obtaining 
mercantile  or  trade-learning  positions  for  them — boarding, 
schooling  and  caring  for  them  until  they  are  self-sustaining ; 
then  watching  over  them  until  they  are  on  a  safe  road  to  the 
future. 

The  work  of  the  Placing-out  Bureau  continues  as  in  past 
years,  homes  being  found  for  dependent  boys  and  girls  through- 
out the  State,  and  regular  semi-annual  visitations  made  to 
encourage  them ;  also  to  look  into  their  conduct  and  welfare. 

For  the  details  of  the  work  we  most  respectfully  refer  you 
to  the  various  reports  herein  from  the  Reverend  Directors, 
Superioress,  Physicians,  Dentists  and  Specialists  of  the  various 
departments. 

In  conclusion,  we  beg  to  extend  our  sincere  thanks  to  the 
State  Board  of  Charities,  Children's  Courts,  Department  of 
Charities,  Department  of  Finance,  and  all  other  departments 
of  State  and  City,  who  have  been  at  all  times  most  cordial  in 
their  co-operation  with  us,  and  sincerely  look  forward  to  a  con- 
tinuance of  such  co-operation. 

Respectfully  submitted, 

The  New  York  Catholic  Protectory, 

Myles  Tierney, 

President 


Boys'  Department 
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REPORT  OF  THE  DIRECTOR  OF  THE  BOYS' 

DEPARTMENT 


New  York,  June  SO,  1918. 

To  the  President  and  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 
Gentlemen  : 

In  common  with  all  those  charged  with  the  management 
of  institutions  caring  for  the  young,  we  note  that  the  scarcity 
of  labor  and  the  constantly  increasing  cost  of  the  commodities 
of  life  are  the  two  vitally  perplexing  problems  of  today.  As  a 
result,  there  is  required  a  constant  vigilance  for  the  preser- 
vation of  the  property  and  a  considerable  expenditure  of  money 
to  maintain  the  efficiency  of  so  large  a  plant  as  the  New  York 
Catholic  Protectory.  Our  constant  endeavor  has  been  to  make 
the  necessary  improvements  and  additions  that  will  conduce  to- 
ward bettering  the  condition  of  the  boys  and  the  instructors ; 
and,  especially,  for  creating  a  homelike  environment  for  the 
children. 

Through  the  generosity  of  several  kind  friends  and  the 
hearty  co-operation  of  our  instructors,  we  have  been  able  to  bring 
our  establishment  nearer  to  the  standard  required  of  model 
institutions  devoted  to  the  care  of  the  young.  In  the  following 
enumeration  of  the  changes  made,  you  will  note  that  nearly  all 
parts  of  the  institution  have  been  improved. 

1.  The  dormitories  of  the  Senior  and  the  Junior  Depart- 
ments have  been  painted,  the  electric  wires  have  been  concealed 
and  new  electric  signals  have  been  installed ;  a  chair  and  a  locker 
have  been  provided  for  each  boy,  and  artistic  pictures  and  statues 
and  other  appropriate  furnishings  have  been  placed  so  as  to  give 
an  air  of  cheerfulness  and  comfort  to  the  apartments.  In-  ad- 
dition, several  new  toilets  have  been  conveniently  placed  and 
the  lavatories  painted.    There  yet  remain  a  few  pajrticulars  that 


IS  FiPTY-SIXTH  AWOJAI*  RpPQBT  v 

require  attention.  The  sleeping  rooms  of  the  Brothers  have 
been  furnished  with  new  beds,  carpets  and  pictures,  and  new 
toilets  and  a  lavatory  l^ave  been  put  in.  ^he  |iallways  leading 
from  the  dormitories  have  been  painted. 

2.    Particular  attention  has  been  paid  to  the  proper  and 
convenient  seating  of  the  pupils  in  the  class-rooms.    Suitable 
desks  were  purchased  for  several  rooms,  and  throughout  the  five 
schools,  the  desks  have  been  sandpapered,  stained  and  varnished. 
In  order  to  improve  the  lighting  of  two  class*rooms,  partition^' 
were  removed;  the  former  clothes-room  is  converted  into  two 
excellent  class-rooms,  thus  increasing  our  school  facilities. 
T     3.    The  different  reading-rooms  are  well  supplied  with  new 
tables  and  chairs.    The  bookcases  are  filled  with  intere8tiai{^ 
and  instructive  books,  and  many  approved  papers  an4  inaga-> 
ziinesare  found  on  the  reading  tables.    Nunxerous  games  are, 
also,  at  the  disposal  of  the  boys.    The  reading-rooons  are  thus 
very  attractive  and  enable  the  boys  to  pass  the  long  winter 
evenings  pleasantly  and  profitably. 

4.  The  play-rooms  of  the  divisions  have  been  painted  and 
the  recreation  facilities  increased  by  several  new  pieces  of  play 
apparatus.    Several  other  improvements  are  still  in  progress. 

5.  During  the  y^ar  a  new  garage  was  built  bj  our  classes 
in  masonry  and  carpentry.  Our  youthful  electricians  and  phma-, 
bers  attended  to  the  work  of  wiring  and  piping  for  light,  heat, 
and  water.  The  building  provides  ample  r<oom  for  the  auto- 
buses, and  is  an  additional  omameut  to  our  group  of  buildings.  ^ 
The  finished  work  on  the  garage  is  a  striking  evidence  of  the; 
tiiQraughand  efficient  vocational  training  received  in  the  Pro- 
tectory. 

^ .  6*    Our  classes  in  iron  work  have  built  two  new  fire-escapes, 
one  of  which  is  already  in  .position,  and  the  other  will  shortly: 
be  placed. 

7,  The  Infirmary  has  been  supplied  with  new  hospital 
furniture^  and  two  new  sleeping  porches  have  been  enclosed 
with  glass.    A  new  dental  room  has  been  thoroughly  equipped. 

8.  In  the  Entertainment  Hall  are  new  pieces  of  stage 
scenery  and  also  a  new  prosc^iium  drop  curtain.  >  * 
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9.  The  parlors  of  the  Senior  Department  have  been  com- 
pletely renovated.    They  have  been  papered  and  painted. 

We  hope  that^  during:  the  coming  year,  more  improvements 
mil  be  made  and  that  other  kind  friends  will  help  us  to  do  the 
necessary  work ;  so  that  our  institution  will  be  able  to  give  the 
boys  the  maximum  assistance  needed  to  make  them  proud  of 
the  training  received  at  the  New  York  Catholic  Protectory. 

It  should  be  noted  that  the  constantly  shifting  character  of 
our  population,  due  to  short  commitments,  has  contributed  very 
largely  toward  increasing  the  work  of  the  institution .  Although 
we  are  opposed  to  these  short  periods  of  stay,  yet  we  feel  obliged 
to  submit  to  the  present  conditions  and  do  the  best  we  can.  The 
good  work  in  the  schools  and  the  technical  departments  has  been 
maintained  and  supplemented  as  the  needs  demanded.  Many 
of  the  boys  received  are  wholly  ignorant  of  the  fundamentals  of 
their  religion  and  are  woefully  lacking  in  the  ordinary  branches 
of  primary  education.  We  have  endeavored  by  earnest  and 
constant  teaching  to  overcome  these  handicaps.  During  the 
year,  several  hundred  were  prepared  for  the  worthy  and  intelli- 
gent reception  of  the  sacraments  of  Penance  and  Holy  Euchar- 
ist, and  a  large  class  was  confirmed  by  the  Right  Reverend 
Bishop  Hayes.  In  these  classes  our  endeavor  has  been  to  inform 
the  boys  of  the  fundamental  dogmas  of  our  holy  religion,  and  to 
impress  their  youthful  mindsl  with  the  vitally  important  knowl- 
edge of  the  moral  law.  Undoubtedly,  these  boys  would  not 
have  received  such  instruction  if  they  had  not  been  sent  to  our 
Protectory. 

In  training  the  children,  we  ever  bear  in  mind  the  fact  that 
they  must  be  prepared  to  take  their  places  in  our  civil  life  as 
good,  faithful  American  citizens.  The  f requentation  of  the  sac- 
raments is  encouraged  and  religion  is  made  the  basis  of  good 
conduct.  A  moral  man,  especially  a  moral  Catholic  man,  will 
always  be  a  good  citizen.  The  large  number  of  our  boys  in  the 
service  is  an  evidence  that  the  best  Catholic  is  the  most  patriotic 
citizen.  We  have  ever  cultivated  true  American  patriotism, 
and  feel  that  our  country,  therefore,  gains  by  the  service  of  so 
many  of  our  boys  in  this  hour  when  she  needs  them  most. 
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We  are  very  grateful  to  our  many  friends  for  contributions 
of  books  and  reading  material,  for  donations  to  recreate  our 
boys,  for  furniture,  statues,  and  many  other  gifts.  Generous 
thanks  are  also  due  to  the  gentlemen  who  have  allowed  us  the 
use  of  moving  pictures  to  entertain  and  instruct  the  boys  and  to 
impress  their  youthful  minds  and  hearts  with  the  spirit  of  pa- 
triotism. 

We  believe,  however,  that  many  of  our  people,  and  especially 
Catholics,  are  unaware  of  the  great  work  which  the  Protectory 
is  doing  for  the  Catholic  wards  of  our  great  metropolis,  and  of 
the  responsibilities  which  you,  gentlemen,  assume  for  the  good 
of  our  young  people.  We  hope  that  some  day,  means  will  be 
taken  to  make  these  facts  known ;  so  that  the  financial  condi- 
tions will  be  improved  and  your  burden  lightened. 

In  conclusion,  gentlemen,  I  wish  to  express  to  you  in  the 
name  of  the  Brothers  who  have  so  faithfully  co-operated  with 
me  in  the  good  work,  and  of  the  boys  of  the  New  York  Catholic 
Protectory,  our  sincere  appreciation  and  heartfelt  gratitude  for 
your  generous  self -sacrificing  work  and  the  spirit  of  helpful  zeal 
which  you  have  shown  during  the  past  year.  I  trust  you  will 
continue  to  aid  and  encourage  us  during  the  coming  year;  and, 
praying  God  to  bless  you  with  His  manifold  graces  for  your 
devotedness,  I  remain. 

Respectfully, 

Brother  Cleophas.  Rector. 
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REPORT  OF  THE  ATTENDING  PHYSICIAN, 

BOYS'  DEPARTMENT 


Westchester,  June  30,  1918. 
To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 
Gentlemen  : 

The  following  is  the  report  of  cases  treated  during  the 
year  ending  June  30,  1918.: 

infectious  diseases 

Purpura  Hemorrhagica 1 

Pulmonary  Tuberculosis 1 

Parotitis 1 

Herpes  Zoster 2 

Tonsilitis 24 

Rheumatic  Fever 23 

Acute  Dysentery 7 

Acute  Pleurisy 4 

Acute  Lobar  Pneumonia 9 

Acute  Bronchopneumonia 2 

Acute  Bronchitis 2 

DISEASES  OF  THE  DIGESTIVE  SYSTEM 

Gastroenteritis 73 

Gastroduodenitis 5 

Enterocolitis 6 

DISEASES  OF  THE  CARDIOVASCULAR-RENAL  SYSTEM 

Acute  Endocarditis 2 

Acute  Pericarditis 1 

Chronic  Valvular  Heart  Lesions 10 

CONSTITUTIONAL  DISEASES 

Acute  Laryngitis 4 

Acute  Pharyngitis 12 

Bronchial  Asthma 2 

Congenital  Syphilis 1 
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diseases  op  the  nervous  system 

Chorea .....; 4 

Hysteria 3 

DISEASES  OP  THE  SKIN 

.  Urticaria 2 

Acne 27 

Acute  Dermatitis '. 20 

Scabies 10 

Psoriasis 4 

Ichthyosis  . . 5 

SURGICAL 

Appendicitis,  Acute 4 

Appendicitis,  Chronic  . .  ^ .  * 2 

Necrosis  of  Bone ........... 1 

Tuberculous  Adenitis . . ; 1 

Osteomyelitis .........* 1 

Cellulitis-. ••• 4 

Wounds,  Simple  < . .  .^  • 15 

Burns ,...........-, 6 

Carbuncle * 4 

Fractures 2 

Bursitis 8 

Hernia 6 

Varicocele .   . . 10 

Lymphangitis • 4 

Dislocations 4 

NOSE,  THROAT  AND  BAR 

Both. Tonsils  Removed 255 

One  Tonsil  Removed 82 

Abscesses  of  Ear  Opened. 13 

Polypus  Removed 1 

Cerumen  Removed 259 

Foreign  Bodies  in  Ear 7 

Adenoids  Removed .  .305 

'Tonsillar  Abscesses 8 
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Acute  Purulent  Otitis  Media 35 

Furuncle  of  Ear ..  - 11 

DEATHS 

Chronic  Endocarditis 1 

Acute  Lobar  Pneumonia 1 

The  methods  of  procedure  in  caring  for  the  boys  that  have 
produced  such  good  results  in  the  past  have  been  continued, 
and  to  these  methods  is  due  the  satisfactory  conditions  which 
exist.  The  low  death  rate  among  so  many  is  significant  of  the 
eare  the  boys  receive  and  of  the  hygienic  state  of  the  insti- 
tution. 

The  intelligent  devotion  of  the  Infirmarian,  Brother  William, 
and  of  his  assistant,  Brother  Edmund,  merits  the  highest  com- 
mendation. 

'      .  Respectfully  submitted, 

Joseph  W.  Droogan,  M.  D. 
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REPORT  OF  THE  ATTENDING   PHYSICIAN   OF   THF 
HOUSE  OF  RECEPTION,  415  BROOME  STREET 


New  York,  June  30,  1918. 
To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 

Gentlemen  : 

The  following  is  the  report  of  all  cases  examined  at  the 
House  of  Reception,  415  Broome  Street,  New  York  City,  dur- 
ing the  year  ending  ^une  80,  1918 : 

EYE  DISEASES 

Tracoma , 80 

Strabismus 16 

Blepharitis  Marginalis 6 

Conjunctivitis  2 

Hordeolum  (Stye) 1 

Blind  in  One  Eye 1 

Enucleated  Eye 2 

NOSE,  THROAT  AND  EAR  DISEASES 

Enlarged  Tonsils 41 

Adenoids  (Marked  Symptoms) 10 

Acute  Tonsilitis 3 

Otitis  Media 2 

Deviated  Septum 1 

Nasal  Deformity 1 

NERVOUS  AND  MENTAL  DISEASES 

Epilepsy  (History) 4 

Chorea  (St.  Vitus  Dance) 2 

GENITO-URINARY  DISEASES 

Varicocele 12 

Syphilis  (Hereditary) 9 

Undescended  Testicle 5 

Balanitis 1 

Urethritis 1 

Vaginitis 1 
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HypoBpadias 2 

Enuresis 1 

SKIN  DISEASES 

Scabies  (Itch) 19 

Impetigo  Contagiosa 11 

Pediculosis 4 

Ichthyosis  (Pish  Skin) 2 

Alopecia  Circumscripta 1 

Psoriasis 1 

Acne  Vulgaris 1 

Tinea  Tonsurans  (Ringworm) 2 

MALFORMATIONS  AND  MISCELLANEOUS 

Hernia,  Right  Scrotal 8 

Hernia,  Left  Scrotal 9 

Hernia,  Right  Inguinal 2 

Hernia,  Left  Inguinal 4 

Hernia,  Umbilical 4 

Hip  Joint  Disease 2 

Pigeon-Breast 10 

Deformity  of  Elbow  due  to  Old  Fracture 1 

Deformity  of  Ankle  due  to  Old  Fracture 1 

Facial  Paralysis 1 

Extensive  Bum  Scars  about  the  Body 4 

Tubercular  Ankle 1 

Anemia 1 

Bronchitis 8 

Valvular  Heart  Lesion 3 

Whooping  Cough —  1 

Diphuieria 1 

Respectfully  submitted, 

Otto  Charles  Thum,  M.  D., 

15  E.  10th  St.,  N.  Y.  C. 
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REPORT  OF  THE  ATTENDING  DENTAL  SURGEON 

BOYS'  DEPARTMENT 


Port  Richmond,  N.  Y.,  June  30,  1918. 

To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 

Gentlemen: 

Herewith  please  find  report  of  work  done  for  the  boys 

during  the  year  from  July  1,  1917,  to  date: 

Extractions  ^per-manent  teeth) .   ;..:..;..  1,456 

Extractions  (temporary  teeth) ^. ^      988 

Prophylaxis  Treatments ; 2,707 

Abscesses  Treated 296 

Nerves  Treated '...'.y.' 137 

Silver  Fillings ..,, ,     , 106 

Combination  Fillings • 52 

Cement .  Fillings ." 43 


5,735 

This  year's  is  the  first  report  showing  prophylactic  treat- 
ments; and  inasmuch. as  we  have  not  heretofore  enumerated  this 
necessary  branch  of  oral  hygiene^  it  may  be  thought  it  was 
neglected;  but  such  is  not  the  case,  as  the  Reverend  Brothers  see 
to  it  that  the  boys  upon  their  arrival  receive  this  treatment 
when  necessary,  so  that  the  practice  of  prophylaxis  has  been 
customary  in  The  New  York  Catholic  Protectory  for  years. 

We  recently  have  opened  a  new  and  thoroughly  sanitary 
dental  operating  room,  and  hope  in  the  near  future  to  have  it 
fully  equipped  and  up  to  the  standard  of  the  most  modem  and 
hygienic  dental  office. 

The  New  York  Catholic  Protectory  is  ever  striving  to  give 
the  boys  the  best  of  dental  attention,  same  as  they  receive  in 
other  matters  relative  to  their  health  and  welfare,  and  the  in- 
stallation of  this  new  office  certainly  proves  this,  particularly 
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under  the  present  condition  of  things  when  material  is  so  ex- 
pensive. 

We  have  eliminated  most  if  npt  all  nerve  treatments,  particu- 
larly in  the  back  teeth.  Children  have  undeveloped  roots  in  the 
majority  of  cases  requiring  this  treatment^  and  should  not  be 
subjected  to  any  method  which  is  liable  to  bring  on  constitutional 
ailments  such  as  neuritis,  rheumatism,  etc.  We  would  surely 
rather  see  a  boy  lacking  a  few  teeth  (which  could  be  replaced) 
rather  than  have  him  afSicted  perhaps  for  an  indefinite  period 
with  some  malady  due  to  dental  defects. 

Our  report  therefore  will  show  very  few  nerve  treatments, 
and  I  feel  justified  in  resorting  to  extractions  for  this  reason. 

I  thank  all  the  Reverend  Brothers  for  their  able  assistance, 
and  much  credit  is  due  them  for  their  constant  watch  over  the 
boys  under  their  ^  care,  for  we  all  know  if  children  are  left  to 
themselves  they  would  rather  suffer  pain  than  visit  the  dentist, 
until  they  could  bear  the  suffering  no  longer,  and  then  the  tooth 
would  necessarily  have  to  be  extracted.  By  the  Brothers'  con- 
stant watch  and  examinations  of  the  mouths  of  the  boys,  small 
cavities  are  discovered  and  immediately  filled. 

As  usual,  no  serious  cases  have  come  under  my  care,  which 
no  doubt  can  be  attributed  to  the  great  care  given  the  children 
by  The  New  York  Catholic  Protectory. 

Respectfully  submitted, 

A.  H.  XiQUES,  D.  D.  S. 
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REPORT  OF  THE  ATTENDING  OPHTHALMOLOGIST 


New  York,  June  80,  1918. 

To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 

Gentlemen  : 

I  beg  leave  to  submit  the  following  reix)rt  of  cases  treated 
during  the  year  ending  June  30,  1918 : 

MALE  DEPARTMENT 

Trachoma 26 

Simple  Conjunctivitis 373 

Follicular  Conjunctivitis 71 

Blepharitis 44 

Spring  Catarrh 1 

Phlyctenula  Keratitis 2 

Ulcer  of  Cornea. 2 

Strabismus  Convergens 26 

Strabismus  Divergent 5 

Aphakia 4 

Anophthalmus 2 

Coloboma  of  Iris 4 

Microphthalmus 1 

Corneal  Opacities 10 

Traumatic  Cataract 2 

Exophthalmus 1 

Congenital  Ptosis 2 

Adherent  Leucoma 1 

Chronic  Dacryocystitis 1 

Macular  Disease 1 

Rupture  of  Iris .   1 

Cystagmus   2 

Operations  for  Follicular  Disease 15 
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LINCOLN  AGRICULTURAL  SCHOOL 

Simple  Conjunctivitis 16 

Follicular  Conjunctivitis 2 

Blepharitis 7 

Corneal  Opacities 2 

Rupture  of  Iris  and  Choroid 1 

Atrophy  of  Optic  Nerve 1 

Anthroid  Phthisis 1 

FEMALE  DEPARTMENT 

Simple  Conjunctivitis 87 

Acute  Catarrhal  Conjunctivitis 17 

Follicular  Conjunctivitis 18 

Blepharitis 29 

Phlyctenula  Keratitis 6 

Strabismus  Convergens 9 

Strabismus  Divergens 2 

Chronic  Dacryocystitis 2 

Microphthalmus 1 

Subconjunctival  Hemorrhage , 4 

Wound  of  Conjunctiva 1 

Anophthalmus 1 

Cystagmus 2 

Ulcer  of  Cornea 3 

Adherent  Leucoma 1 

Children  on  admission  are  given  a  careful  examination, 
which  is  repeated  at  regular  intervals.  They  are  also  con- 
stantly inspected  by  physicians  of  the  Board  of  Health.  Cases 
of  communicable  disease  are  isolated  always. 

The  once  dreaded  trachoma  no  longer  causes  anxiety.  We 
have  none  in  the  Girls'  Department,  but  we  meet  with  it  occa- 
sionally among  the  boys.  It  is  a  chronic  condition,  requiring 
years  of  treatment,  and  so  little  contagious  that  ordinary  care 
always  prevents  its  being  transmitted  to  others. 

In  this  country  it  is  becoming  rarer,  and  of  a  decidedly 
milder  type. 
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Whenever,  in  my  judgment,  glasses  were  needed,  they 
were,  prescribed. 

The  eyes  of  the  children  are  in  excellent  condition,  and  we 
have  no  serious  case  in  the  Institution. 

I  appreciate  most  gratefully  the  untiring  and  devoted  zeal 
and  co-operation  of  Reverend  Sister  Eugenia,  Reverend  Brother 
William  and  Reverend  Brother  Edmund.  And  to  Reverend 
Sister  Antoninus,  Rev.  Brother  Cleophas,  Reverend  Brother 
Henry,  and  their  assistants,  I  offer  my  sincere  thanks  for  their 
unvarying  kindness  and  good  will. 

John  B.  Lynch,  M.  D., 

Attending  Ophthalmologist. 
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DIETARY,  BOYS'  DEPARTMENT 

SUNDAY 

Breakfast  :  Rolls  or  Raisin  Bread,  Butter,  Coffee,  Cup  of 
Milk. 

Dinner  :  Soup,  Beef  or  Mutton,  Potatoes,  Lettuce,  Bread, 
Coffee. 

Supper  :  Syrup  or  Butter,  Bread  and  Tea,  Cup  of  Milk. 

MONDAY 

Breakfast  :  Farina  boiled  in  Milk,  Bread  and  Coffee,  Cup 
of  Milk. 

Dinner:  Beef  Stew  or  Frankfurters,  Beans,  Potatoes, 
Bread,  Coffee. 

Supper  :  Boiled  Rice  or  Com  Starch,  Bread  and  Tea,  Cup 
of  Milk. 

TUESDAY 

Breakfast  :  Rolled  Oats,  Milk,  Bread  and  Coffee,  Cup  of 
Milk. 

Dinner  :  Soup,  Corned  Beef  and  Cabbage,  or  Bologna  and 
Potatoes,  Bread  and  Coffee. 

Supper  :  Stewed  Prunes  or  Rice,  Bread  and  Tea,  Cup  of 
Milk. 

WEDNESDAY 

Breakfast  :  Hominy  boiled  in  Milk,  Bread  and  Coffee, 
Cup  of  Milk. 

Dinner  :  Lamb  Stew,  Potatoes,  Bread  and  Coffee. 

Supper  :  Stewed  Apples  or  Cheese,  Rye  Bread  and  Tea, 
Cup  of  Milk. 

THURSDAY 

Breakfast  :  Oatmeal  and  Mi]k,  Bread  and  Coffee,  Cup  of 
Milk. 

Dinner  :  Beef  Stew  or  Roast,  Potatoes,  Bread  and  Coffee. 
Supper  :  Rice,  Rye  Bread  and  Tea,  Cup  of  Milk. 

FRIDAY 

Breakfast  :  Water  Rolls,  Butter,  Coffee,  Cup  of  Milk. 
Dinner:    Soup,  Boston   Beans   or   Fish,    Bread,   Butter, 
Coffee. 

Supper  :  Syrup,  Bread  and  Tea,  Cup  of  Milk. 

SATURDAY 

Breakfast  :  Oatmeal,  Milk,  Bread,  Butter,  Coffee,  Cup  of 
Milk. 

Dinner:  Beef  Stew,  Potatoes  or  Turnips,  Bread  and 
Coffee. 

Supper  :  Hominy  boiled  in  Milk,  or  Bologna,  Bread,  Butter, 
Tea»  Cup  of  Milk. 

REMARKS 

Vegetables  in  season  are  served  at  meals  and  fruits  in  sea- 
son are  g^ven  as  dessert.  Such  articles  as  rice,  hominy  and 
rolled  oats  are  prepared  in  milk.  Tea  and  coffee  are  mixed 
with  milk  in  the  proportion  of  two  to  one. 


Girls'  Department 
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REPORT  OF  THE  DIRECTRESS  OF  THE  GIRLS' 

DEPARTMENT 


New  York,  June  80, 1918, 
To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 

Gentlemen: 

Although  the  world  is  involved  in  the  heart-rending  calamity 
of  war,  our  little  ones  of  Christ's  kingdom  continue  the  even 
tenor  of  their  way,  in  health  and  happiness.  Unmindful  of  the 
catastrophies  surrounding  them,  their  time  is  spent  in  carrsring 
out  the  daily  program  of  work,  study  and  play. 

The  religious  and  moral  training  of  our  charges  receives 
constant  and  earnest  attention.  Gratifying  results  have  been 
achieved  in  their  scholastic  and  vocational  training.  At  the  Con- 
ference of  Charities,  held  in  Binghamton,  N.  Y.,  in  November, 
1917,  the  exhibition  of  work  sent  by  the  Protectory  was  awarded 
first  place.  The  specimens  of  classical  and  vocational  work 
received  the  highest  commendation. 

In  order  to  prepare  the  children  for  the  responsibilities  of 
after-life,  special  attention  is  given  to  the  cultivation  of  the 
domestic  arts.  The  Ironing  and  Cooking  Classes  have  enabled 
us  to  train  the  larger  girls  more  systematically  in  the  necessary 
household  duties . 

A  proof  of  the  excellent  work  that  is  being  accomplished  in 
the  school  is  found  in  the  large  number  of  examinations  accepted 
by  the  Regents.  At  the  closing  exercises,  held  June  25,  1918, 
twenty-six  pupils  were  graduated. 

Through  the  work  of  the  Placing-Out  Bureau,  the  after-care 
of  our  charges  receives  systematic  attention.  Many  of  them 
are  now  in  positions  of  note,  employed  as  stenographers  in 
government  and  civil  service  work.  Some,  too,  are  showing 
their  patriotism  in  following  the  vocation  of  nurses. 

The  perilous  times  in  which  we  live  has  forced  mankind  to  a 
realization  of  the  needs  of  others.    The  children  are  early  taught 
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the  lesson  that  the  keynote  of  their  work  is  service.  Our  little 
girls  are  still  active  in  their  patriotic  duty  of  making  surgical 
dressings  and  hospital  garments,  which  have  been  forwarded  t) 
France  by  the  League  of  Catholic  Women  for  Social  and  Civil 
Reform.  They  are  also  showing  their  desire  to  win  the  war  by 
the  care  and  attention  bestowed  on  their  individual  war  gardens. 
The  physical  development  which  results  from  this  outdoor  ex- 
ercise helps  to  maintain  good  health. 

In  order  to  cultivate  a  taste  for  good  literature,  three 
reading  circles  have  been  formed,  namely,  the  Seton,  the  Tiemey, 
and  the  Liberty  Reading  Circles.  The  clubs  formed  for  religious 
and  social  purposes  claim  membership  from  the  most  deserving 
pupils  among  the  seniors,  intermediates  and  juniors.  During 
the  year,  on  their  own  initiative,  they  have  given  entertainments 
and  conducted  social  affairs  and  re -unions  among  their  com- 
panions. Frequently  they  have  victrola  recitals,  which  include 
the  best  selections  in  vocal  and  instrumental  music. 

In  their  daily  work  the  children  are  being  adequately 
prepared  for  a  successsf ul  life,  here  and  hereafter. 

Deepest  gratitude  is  due  to  our  devoted  chaplains  for 
their  zeal  regarding  the  spiritual  welfare  of  the  children. 

To  our  attending  physicians:  Doctors  R.  A.  Joyce,  J.  Droo- 
gan,  John  P.  Lynch  and  A.  H.  Xiques,  we  are  grateful  for  the 
medical  care  given  in  their  respective  lines. 

Through  the  liberal  generosity  of  the  Board  of  Managers 
many  improvements  have  been  made  in  the  institution.  To  our 
honored  President,  Mr.  Myles  Tiemey,  and  the  gentlemen  of 
the  Board,  who  have  spared  neither  time  nor  interest,  we 
tender  our  grateful  appreciation. 

It  is  our  one  desire  to  mould  the  youth  committed  to  our 
care  to  be  God-fearing  children  of  the  Church,  and  loyal,  i)atri- 
otic  citizens  of  the  republic.  May  many  blessings  attend  those 
who  aid  us,  spiritually  and  temporally,  in  the  accomplishment 
of  this  noble  work  for  souls. 

Respectfully  submitted, 

Sister  M.  Antoninub. 


The  New  York  Cathouc  Protectory      37 


REPORT  OF  THE  ATTENDING  PHYSICIAN, 

GKLS^  DEPARTMENT 


« 


New  York,  June  80, 1918. 

To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectoryc 
Gentlemen  : 

The  following  is  the  report  of  cases  treated  from  July  1, 
1917,  to  June  SO,  1918 : 

Pneumonia  (Lobar) 15 

Pneiunonia  (Broncho) 6 

Pericarditis 1 

Bronchitis  (Acute) 11 

Tonsilitis 11 

Whooping  CJough 18 

.    La  Grippe 8 

Diphtheria 6 

Appendicitis  (Operated) 6 

Eczema 15 

Chicken  Pox 5 

Erysipelas  (Pace) 1 

Jaundice 1 

Meningitis 8 

Paronychia 4 

Abscesses 10 

Fractures 5 

Rheumatism  (Acute) 4 

DEATHS 

Meningitis 1 

Respectfully  submitted, 

R.  A.  Joyce,  M.  D. 
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REPORT  OF  THE  ATTENDING  DENTAL  SURGEON, 

GIRLS'  DEPARTMENT 


Port  Richmond,  N,  Y.,  June  30,  1918. 

To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 

Gentlemen  : 

Herewith  please  find  report  of  dental  services  rendered  the 
Girls'  Department  during  the  year  ending  June  30»  1918. 

Permanent  teeth  extracted  (beyond  saving) 106 

Temporary  teeth  extracted 387 

Silver  fillings 62 

Gutta  percha  fillings 21 

Cement  fillings . .  * 8 

Combination  fillings 19 

Abscesses  treated — 9 

Prophylascis  treatments 88 

Children's  mouths  examined 3282 


3972 

This  year  my  report  shows,  among  the  extractions,  that 
the  largest  percentage  is  of  temporary  teeth,  which  in  most 
cases  were  removed  to  facilitate  the  eruption  of  the  permanent 
teeth,  and  thereby  insuring  a  perfect  and  uniform  set  upon 
maturity. 

As  stated,  the  permanent  teeth  which  required  extraction 
were  entirely  beyond  saving ;  in  fact,  most  of  these  extractions 
were  done  for  the  children  who  were  in  the  house  of  reception, 
which  children  had  recently  arrived  at  the  institution,  and  the 
defect  or  decay  was  no  doubt  due  to  neglect  at  home. 

We,  this  year,  have  enumerated  the  cases  treated  along 
prophylascis  lines,  but  I  wish  to  state  that  this  very  essential 
branch  of  hygiene  has  been  under  treatment  and  attended  to 
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religiously  in  the  New  York  Catholic  Protectory  for  years. 
Although  not  having  been  mentioned  in  past  reports,  the  good 
Sisters  have  always  seen  to  it  that  this  treatment  was  done  for 
each  and  every  child  upon  their  arrival  at  the  institution. 

As  has  been  the  case  in  my  years  of  service  in  the  New 
York  Catholic  Protectory,  no  serious  or  complicated  cases  are 
to  be  reported,  which  in  my  mind  is  noteworthy  and  undoubtedly 
due  to  ^e  constant  watch  kept  on  the  children  by  the  reverend 
Sisters,  who  are  ever  and  always  on  the  alert  and  never 
without  the  thought  of  the  good  welfare  of  their  charges. 
Much  do  I  owe  them  for  facilitating  me  in  my  work. 

Providence,  no  doubt,  assists  us  all  in  our  attention  to  the 
little  ones  under  our  care ;  and  indeed,  I  am  sure,  when  I  com- 
pare these  children  to  some  of  those  whom  I  have  under  my 
care  at  my  private  office  who  are  living  at  home,  I  must  admit 
that  those  in  the  New  York  Catholic  Protectory  are  far  better 
off  regarding  their  teeth  and  mouths. 

I  thank  all  who  so  ably  have  assisted  me,  and  am  sure 

many  of  our  children  appreciate  what  is  being  done  in  their 

behalf. 

Respectfully  submitted, 

A.  H.  XiQUES,  D.  D.  S, 
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REPORT  OF  THE  LARYNGOLOGIST  AND  OTOLOGIST 

GIRLS'  DEPARTMENT 


p 


Westchester,  June  30,  1918. 
To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 
Gentlemen  : 

The  following  is  the  report  of  the  Throat,  Nose  and  Ear 
cases  treated  in  the  Girls'  Department  during  the  year  ending 
June  30, 1918 : 

Tonsils  Removed , 165 

Adenoids  Removed 168 

Tonsillar  Abscesses 3 

Cerumen  Removed 20 

Furuncle  of  Ear 7 

Acute  Purulent  Otitis  Media 11 

Chronic  Purulent  Otitis  Media 9 

The  earnest  and  experienced  services  rendered  by  the  In- 
firmarian,  Sister  Eugenia,  in  these  branches,  are  deserving  of 
the  greatest  praise. 

Respectfully  submitted, 

Joseph  W.  Droogan,  M.  D. 
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REPORT  OF  THE   PLAQNG-OUT  BUREAU 

GIRLS'  DEPARTMENT 


STATISTICAL    REPORT 

For  the  Year  ending  June  30,  1918 

Number  of  Girls  placed  July  1,  1917,  to  July  30, 1918 13 

Number  of  Girls  transferred 16 

Number  of  Girls  under  supervision 71 

Number  of  Visitations  made  to  Girls 293 

Number  of  Girls  returned  to  relatives 9 

Number  of  Girls  discharged  from  Supervision  Last 35 

DETAIL  OF  ORIGINAL  PLACEMENTS 

Age  5  to  14  14  to  16  16  or  over  Total 

Children  12  10  13 

Respectfully  submitted, 

John  J.  Deery. 


Placing-Out  Committee,  N.  Y.  C.  P. 

Mr.  John  J.  Deery,  Chairman 
Mr.  John  J.  Falahee 
Mr.  Gerald  Borden 
Rev.  Brother  Henry 
Rev.  Brother  Cleophas 
Rev.  Brother  Michael 
Rev.  Sister  M.  Antoninus 
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FARM  PRODUCTS  FOR  THE  YEAR  ENDING 

JXn^E  30,  1918 

Fresh  Hay tons  3& 

RyeStraw "    10 

Celery hhds.  1500 

Cabbage *'      3500 

Onions bbls.  20 

Beets "     10 

Turnips "     10 

Peppers **       5 

Squash '*     10 

Potatoes bush.  200 

Lettuce "     350 

StringBeans '*     500 

Lima  Beans "     100 

Spinach "     200 

Sweet  Corn "     500 

Tomatoes  •'     900 

Carrots "     200 

Leaks •'     2(K) 

Cucumbers '*       10 

Radishes '*       20 

EggPlant "       25 

Peas "       36 

PiePlant "     600 

Currants "       20 

Pears '*       15 

Grapes '*       20 

Strawberries qts.     200 


St.  Philip's  Home 


Back  from  the  Farm 


Haying 


Back  from  the  Farm 


Hayii^ 
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REPORT  OF  ST.  PHIUP'S  HOME  FOR 
INDUSTRIOUS  BOYS 


New  York,  June  30, 1918. 
To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 
Gentlemen  : 

We  have  at  present  forty-three  boys  in  St.  Philip's  Home. 
All  are  enjoying  the  best  of  health. 

All  the  boys  are  employed  in  various  parts  of  the  city,  and, 
as  far  as  it  is  possible  for  us  to  ascertain,  are  giving  satisfac- 
tion to  their  employers. 

On  account  of  the  very  high  cost  of  all  necessaries,  it  has  not 
been  an  easy  matter  to  meet  theexpensesof  supporting  this  house- 
hold, but,  by  persistent  economy,  we  have  been  able  to  meet 
our  obligations.  It  is  true  that  the  boys  are  receiving  higher 
wages,  but  it  is  equally  true  that  they  must  pay  from  two 
to  three  times  as  much  for  what  they  are  obliged  to  purchase. 

Because  of  the  large  number  of  former  members  of  the 
Home  who  have  joined  the  various  branches  of  the  Nation's 
service,  the  meetings  of  St.  Philip's  Society  were  discontinued. 
We  hope  that  as  soon  as  we  return  to  normal  conditions,  the 
"  Boys  "  will  come  together  again. 

The  usual  abundant  crop  of  vegetables  that  we  were  able  to 
store  away  for  winter  use  in  former  years  could  not  be  secured, 
due  to  lack  of  help.  The  man  in  charge  of  the  farm  left,  and 
the  services  of  another  could  not  be  secured. 

We  desire  to  express  our  igratitude  to  the  members  of  St. 
Philip's  Committee  for  the  untiring  efforts  they  have  made  in 
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the  Home's  welfare  and  the  encouragement  given  to  the  Broth- 
ers in  the  difficulties  we  have  had  to  face.  We  thank  most 
sincerely  Doctors  Otto  C.  Thimi  and  James  J.  Grady,  who  have 
at  all  times  so  willingly  lent  a  helping  hand. 

Respectfully  submitted, 

Brother  A.  Michael, 

Director. 


Placing-out  Bureau 
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REPORT  OF  PLACING^UT  BUREAU 
BOYS'  DEPARTMENT 


New  York,  June  30,  1918, 
To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 
Gentlemen  : 

We  respectfully  submit  the  annual  report  of  the  work  of 
the  Placing- Out  Bureau. 

During  the  year  every  effort  has  been  made  to  secure 
proper  homes  for  children  from  the  Institution  who  were  with- 
out relatives  or  friends  in  a  position  to  make  application  for 
their  discharge  through  the  executive  office.  It  has  been  found 
necessary  to  transfer  a  certain  number  of  boys  from  the  homes 
in  which  they  were  originally  placed  to  others,  owing  to  their 
conduct  or  through  circumstances  affecting  the  families  with 
whom  they  had  made  their  homes.  The  visitation  work  is  still 
carried  on,  with  the  interest  of  the  children  kept  in  mind  as  of 
primary  importance. 

To  show  that  our  boys  are  growing  to  manhood  under  the 
supervision  of  the  Placing-Out  Committee  so  that  they  become 
good,  self-respecting  citizens,  the  names  of  two  boys  are  sub- 
mitted, these  cases  being  taken  at  random  from  the  records: 

Thomas  D. — ^Now  twenty  years  of  age.  The  boy  first  came  to 
the  Bureau  in  1909  and  has  been  under  supervision  continu- 
ously since  then.  He  stayed  for  a  very  short  period  with 
a  family  at  Hillsdale,  N.  J.,  and  in  September,  1910,  was 
transferred  to  the  home  of  a  farmer  in  Clinton  County, 
New  York,  with  whom  he  has  been  living  for  the  past  eight 
years.  Recently  the  boy  secured  a  position  in  the  works 
of  The  Aluminum  Compf*ny  of  America  at  wages  of  $5.00 
per  day.  bwing  to  the  good  training  and  care  he  has  re- 
ceived through  the  past  years,  Thomas  is  now  well  able  to 
take  his  place  in  the  community,  to  conduct  himself  well 
and  capably. 
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Joseph  B. — ^This  youn^r  man,  now  twenty  years  of  asre,  has  been 
under  the  supervision  of  the  Bureau  since  July,  1914  He 
has  been  placed  in  one  home  and  still  remains  with  this 
family,  who  state  they  wish  to  do  everything  in  their  power 
to  advance  his  welfare.  Joseph  has  always  been  treated 
exactly  as  a  member  of  the  family,  has  received  letters 
from  relatives  in  New  York  asking  him  to  come  to  live  with 
them,  but  thus  far  has  refused,  sasring  that  he  feels  he  does 
better  in  the  country  and  is  well  cared  for  in  every  respect. 
The  boy  has  purchased  a  Liberty  Bond,  states  that  he  hopes 
to  remain  indefinitely  in  the  section  in  which  he  now  lives, 
and  proposes  to  take  up  agriculture  as  a  life  work.  Joseph  is 
spoken  of  in  the  highest  terms  by  everyone  with  whom  he 
comes  in  contact. 

A.  considerable  number  of  our  boys  are  now  in  the  service 
of  the  Government  in  the  Army  and  Navy.  Two  of  the  boys 
who  but  a  short  time  ago  were  placed  with  families  in  the  coun- 
try, have  given  their  lives  in  the  great  war,  one  having 
succumbed  to  wounds  received  in  action  in  France,  and  the  other 
having  died  in  camp  in  New  Jersey.  We  know  that  the  board 
will  .share  our  pride  in  the  honorable  part  these  boys  are  taking 
in  the  defense  of  their  country. 

The  following  statistics  are  for  the  year  ending  June  30, 
1918: 

Number  of  boys  under  supervision,  July  1,  1917 347 

Number  of  boys  under  supervision,  July  I,  1918 323 

Number  of  boys  placed  during  the  year 141 

Number  of  boys  reinstated  for  further  supervision 10 

Number  of  boys  transferred 92 

Number  of  boys  visited 380 

Number  of  letters  received 1,483 

Number  of  letters  sent  out.   1,932 

Number  of  inspections  of  homes  (applications  for  discharge) .     33 
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classification  op  boys  placed 

16  and  over   14  to  16    5  to  14        Total 

Number  of  boys  34  60  47  141 

Respectfully  submitted, 

John  J.  Deery, 
Chairman  Pladng-Out  Committee,  N.  Y,  C.  P. 

Placing-Out  Committee,  N.  Y.  C.  P. 

Mr.  John  J.  Deery,  Chairman 
Mr.  John  J.  Falahee 
Mr.  Gerald  Borden 
Rev.  Brother  Henry 
Rev.  Brother  Cleophas 
Rev.  Brother  Michael 
Rev.  Sister  M.  Antoninus 
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Lincoln  Asricultural  School 
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REPORT  OF  THE  DIRECTTOR  OF  THE  UNCOLN  AGRI- 
CULTURAL  SCHOOL,  UNCOLNDALE,  N.  Y. 


LiNCOLNDALE,  N.  Y.,  June  30,  1918. 

To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory. 

Gentlemen: 

Herewith  is  presented  a  short  report  of  the  work  done  at 
the  Lincoln  Agricultural  School  during  the  past  year.  Our  boys 
are  instructed  in  the  practical  duties  of  farm  life.  The  teacher 
goes  with  his  boys  to  the  field,  where  he  continues  his  instruc- 
tions more  effectively  than  he  does  in  the  class -room. 

The  principles  of  plowing,  harrowing  and  cultivating  is 
taught  more  readily,  and  is  better  understood  by  the  boys  when 
they  are  driving,  holding  plows,  or  even  weeding  the  gardens. 

The  teacher  shows  the  class  how  to  hold  the  handles  of  a 
plow,  how  to  use  a  pick,  how  to  handle  a  spade  or  shovel,  in 
demonstrating  his  work  on  the  farm. 

The  soil  is  carried  from  the  fields  to  the  class-room,  where  it 
is  analyzed,  and  the  bacterial  life  of  the  soil  explained.  The  ger- 
mination of  seeds,  development  of  roots,  and  action  of  fertilizer, 
are  taught  in  connection  with  the  soil. 

Each  boy  in  the  School  takes  an  active  interest  in  preparing 
the  soil  for  his  own  little  garden;  he  mixes  and  applies  the 
fertilizer,  selects  and  tests  his  own  seed,  and  cultivates  and 
harvests  his  own  crops,  with  great  results.  The  spraying  of 
trees,  planting  and  transplanting,  harrowing  and  hoeing,  are  also 
explained  in  the  class-room.  Our  boys  are  also  taught  how  to 
judge  a  good  dairy  cow.  They  are  taught  the  symptoms  of  the 
most  danfirerous  diseases  of  the  herd  and  the  remedies  to  be 
used.  Our  boys  saved  many  a  good  cow  by  using  their  good 
judgment  and  applsdng  the  proper  remedies  before  the  veteri- 
narian arrived.  The  boys  feed  the  cows  intelligently,  and  they 
keep  a  daily  record  of  the  amount  of  milk  given.  Agricultural 
training  fits  the  boys  for  a  useful  occupation,  and  aids  them 
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physically,  as  well  as  intellectually  and  morally.  Farm  training 
is  calculated  to  arouse  intei^st  even  in  a  backward  boy,  whose 
mind  is  very  often  a  blank. 

The  interest  taken  in  agriculture  depends  very  much  on  the 
men  employed  and  the  methods  they  use.  The  men  employed 
should  be  acquainted  with  the  theory  and  practice  of  farm  work, 
and  be  in  sympathy  with  the  boys. 

Our  boys  study  the  principles  of  agriculture  in  the  class- 
room, and  the  practical  work  is  done  in  the  fields.  To  put  a 
boy  at  work  on  the  farm  without  explaining  the  rotation  of  crops 
is  not  only  a  loss  of  time,  but  also  the  loss  of  a  great  opportunity. 
Knowledge  gained  by  seeing  and  doing  turns  the  farm  work 
from  hard  labor  to  a  labor  of  love. 

The  past  year  was  an  extremely  bard  one.  It  was  impos- 
sible to  get  farm  help.  Even  our  cooks  and  bakers  left  us,  and 
the  boys  were  employed  oif  and  on  in  the  kitchen  and  bakeshop, 
as  well  as  in  the  dairy  and  on  the  farm.  Our  boys  are  to  be 
eongratulated  for  the  interest  they  took  in  the  School  when  we 
l^ere  so  much  in  need  of  help.  I  wish  toexpress  my  sincere  thanks 
to  all  those  who  have  either  directly  or  indirectly  aided  me  in 
my  work.  To  Mr.  Michael  Buckley,  instructor  in  dairy  work; 
Mr.  Wm.  Mulcahy,  instructor  in  farm  work;  Rev.  Brothers 
Clementian  and  Oliver,  teachers  of  agriculture,  and  all  the 
other  Brothers  who  have  helped  during  this  most  trying  year  of 
our  existence,  I  am  most  grateful. 

The  spiritual  needs  of  our  boys  are  also  most  scrupulously 
looked  after. 

Rev.  Father  Flanagan,  a  Vincentian  Father,  gave  a  very 
successful  mission  to  the  boys  during  the  year.  A  number  of 
our  boys  received  the  Sacrament  of  Confirmation  on  the  feast 
of  St  De  La  Salle.  The  League  of  the  Sacred  Heart,  the  Holy 
Name  Society,  and  the  Society  of  the  Holy  Childhood,  are  do- 
ing great  good  for  the  general  uplift  of  our  boys.  The  Lincoln - 
dale  Society  looks  after  the  social  life  of  the  school  by  organiz- 
ing entertainments  for  the  pupils  of  the  School.  All  Feast  Dajrs 
and  Holydays  are  celebrated  in  a  becoming  manner.  Judge 
Collins  was  the  speaker  for  our  Lincoln. Day  celebratioiL 
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The  health  of  the  boys  could  not  be  better.  Dr.  Slawson  is 
here  daily,  gives  all  the  boys  a  physical  examination  occa- 
sionally, and  if  any  of  them  need  medical  treatment  they  get  it 
at  once. 

Dr.  Lane,  our  dentist,  comes  weekly,  and  the  results  are  mar- 
velous. 

Dr.  Lynch  visits  the  School  monthly.  He  examines 
every  boy  in  the  School,  and  the  condition  of  their  eyes 
could  not  be  better. 

My  grateful  thanks  are  extended  to  Mr.  Wm.  Heide  for 
helping  our  boys  by  distributing  gold  pieces  to  all  those  who 
showed  skillful  efficiency  in  their  work. 

I  am  also  indebted  to  Mr.  Joseph  Grace  for  his  generous 
Christmas  gift.  He  helped  us  to  buy  a  real  live  Santa  Claus 
for  our  little  ones.  Dr.  Quinlan  and  Mrs.  Quinlan  have  my  sincere 
thanks  for  their  generous  gifts  to  the  School  during  the  past 
year. 

Mr.  Edmond  J.  Curry  has  donated  a  number  of  very  fine 
books  for  our  Ubrary.  For  these  and  other  acts  of  kindness 
from  Mr.  Curry,  I  am  very  grateful. 

Mr.  Myles  Tiemey,  our  worthy  President,  has,  as  usual, 
shown  his  deep  interest  in  everything  connected  with  the 
School.  He  not  only  visits  the  School,  and  says  many  a  cheery 
word,  but  he  has  made  the  evenings  bright  and  cheerful  by 
presenting  to  the  boys  250  volumes  of  the  most  valuable  works. 
We  our  grateful  to  our  President,  and  hope  and  trust  that  he 
will  live  long  to  continue  his  works  of  charity,  which  are  many. 

I  wish  to  thank  all  those  who  helped  me  to  make  <our 
Lincoln  Day  celebration  a  success  by  sending  the  most  valuable 
prizes  to  encourage  our  boys  in  their  work.  The  following  ex  • 
plains  the  work  done  by  the  boys  on  the  farm,  garden  and  dairy 

Respectfully  submitted. 

Brother  Henry. 
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LINCOLN  AGRICULTURAL  SCHOOL  DAIRY  DEPART- 

MENT  REPORr  FOR  THE  FISCAL  YEAR 

JUNE  80,  1917,  TO  JULY  1,  1918 

MILK  production 

1917                                       Quarts  1918                                       Quarts 

July 24,320     January 81,090 

August 19,560      Febraary 28,700 

September 16,330      March 35,800 

October 15,120      April 82,320 

November 15,720      May 37,830 

December 19,680      June 33,520 

Total  production 309,990 

Average  daily  production  of  milk Quarts,  849 

number  of  cows  milking.. 74 

cost  to  keep  a  cow  a  day 315 

number  of  quarts  of  milk  per  cow 4,192 

number  of  pounds  of  milk  per  cow 9,098 

Average  cost  to  produce  quart  of  milk  for  feeds 051 

cost  to  produce  quart  of  milk  for  supplies,  tools  and  medicine.  .004 


it 
it 
ti 
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Total  cost  to  produce  a  quart  of  milk 055 

DISPOSITION  OF  MILK 

Female  Department,    88,820  quarts,  at .  12  per  quart $10,058.40 

Male  *'  156,320      "        ".12"       "      18,758.40 

L.  A.  S.  65,160      "        ".10"       "      6,516.00 

Calves,  4,690      "        "  .00 


tt        tt 


309,990  $35,832.80 

OTHER  PRODUCTS 

110  lbs.  butter,  at  .40  per  lb $44.00 

2.568  lbs.  beef,  "  .12   "    " 308.16 

1,976  "       "      "  .15   "    " 296.25 

Hides  sold,  (cash) 76.10 

Old  bags,         "      66.60 

LIVE  STOCK  SALES 

Sold  16  head  of  unprofitable  stock $1,954.00 

bob  calves,  cash 516.00 

"       (Geo.  Turner) 170.00 

(Thos.  Flood) 70.00 


tt 

tt      tt 

tt       tt        tt 


Total  credits $38,824.91 


II 
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TOTAL  DISBURSEMENTS 

Purchased  21  head  of  Holstein  cows |2,8&S.3£ 

hay  and  bedding 13,875. 91 

tools  and  supplies 1,086.01 

Sundry  supplies  and  expenses 186.9Y 

400  tons  com  silage,  at  $4.00  per  ton 1,600.00. 

54  "     H.  Grownhay,  at  (20.00  per  ton 1,080.21 

Total  credits (88,824.91 

Total  disbursements 20,162.21 

Balance  over  cost  of  feeds,  supplies,  tools,  medicine,  etc  $18,662.70 

INVENTORY  OF  HERD 

55  Holstein  grade  cows,  at  $160.00 $  8,260.00 

8        "  •'  "      **    125.00 876.00 

14        "           '•      (reactor)  cows,  at  100.00 1,400.00 

6  Ayrshire    "      cows,  at  125.00 760.00 

2        **           **         "      "100.00 200.00 

1  "       Thoroughbred  bull,  125.00 125.00 

SHolstein            **            cows,  atSOO.OO 2,400.00 

4        "                  "            2-year  olds,  250.00 1,000.00 

2  *'                  '•            bulls,  at  250. 00 600.00 

1        "                  "             bull  calf,  at  100.00 100.00 

8       "                 '*            yearlings,  at  200.00 600.00 

8        "                  *'            calves,  at  125.00 «75.00 

14        "        grade  cows,  at  150.00 2,100.00 

8        "  *•      yearlings,  at  125.00 1,000.00 

4Ayr8hire    "  *•  "     76.00 800.00 

$19,776.00 
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GARDEN  WORK,  1917-1918— (YEARLY  REPORT) 


July,  1917.— Seeded  winter  beets,  carrots,  radishes,  tamips,  and  succession 

beans,  lettuce,  kohl-rabi.    Cultivated,  weeded  and  sprayed  the  varioos 

crops  ;  picked  and  sent  to  the  kitchen  vegetables  of  all  kinds. 
August.— Salted  115  bushels  of  green  beans ;  sowed  more  winter  turnips; 

cultivated  and  weeded  most  of  the  crops,  and  supplied  the  house  with 

vegetables  and  fruits. 
September.  —Made  8  hhds.  of  Liberty  Cabbage ;  housed  onions,  tomatoes, 

canteloupe,  watermelons  ;  began  the  apple  picking ;  supplied  the  house 

with  vegetables  and  fruits.    N.  B.— The  frost  hit  and  killed  our  tender 

crops  on  September  11,  1917. 
October. — Harvested  potatoes  ;  picked  apples  ;  housed  the  beets  and  the 

mangels ;   shipped  apples  to  the  New  York  Catholic  Protectory.    The 

smaller  boys  were  busy  husking  com. 
November.— Finished  the  apple  picking ;  harvested  carrots,  turnips,  cab- 
bage, parsnips  ;  pruned  grape-vines  and  a  few  orchard  trees. 
December. — Supplied  the  house  with  vegetables  and  fruits,  and  helped  the 

farm  hands. 
January,  1918.— Supplied  the  house  with  vegetables  and  fruits,  and  helped 

at  the  ice  harvest. 
February.— Started  first  hot*beds,  and  supplied  the  house  with  vegetables 

and  fruits. 
March.— Planted  and  cared  for  hot-beds  and  cold-frames  ;  pruned  orchards ; 

supplied  the  house. 
April. — Attended  to  the  hot-beds  and  cold-frames  work ;    planted  out  the 

early  crops  of   vegetables ;    supplied  the  house  with  vegetables  and 

fruits. 
May.— Cultivated  and   weeded  all  crops;  thinned  carrots  and  turnips; 

planted  and  transplanted  out  the  tender  crops  ;  supplied  the  house  with 

vegetables. 
June.— Transplanted   out   tomatoes,   cabbage,    kale,   cauliflower ;    seeded 

ruta-bagas,  winter  beets  and  carrots,  succession  beans  and  lettuce; 

cultivated,  weeded,  thinned  and  fertilized  most  crops,  and  supplied  the 

house  with  vegetables  and  fruits. 
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IMPROVEMENTS  MADE  DURING  THE  YEAR  1917-18 
IN  THE  LINCOLN  AGRICULTURAL  SCHOOL 


DAIRY 

New  cement  door  made  and  all  doorways  in  the  Lincoln  Dairy  repaired. 
Floor  in  milk-room  repaired ;  also  plastering  done,  and  wall  around  steam 
boiler  rebuilt    Walls  at  bull-pen  repaired. 
sAmount  of  material  required  : 

4}  lbs.  of  cement,  2  loads  of  sand,  i  bbl.  of  lime,  i  bbl.  plaster, 
60  laths. 

The  L-ocust  Cottage  was  entirely  renovated  and  overhauled. 
Material  used : 

5  bbls.  cement,  4  bag^  of  scratch,  1  bag  of  plaster  pans,  200  bricks, 
1  load  of  building  stone,  10  lbs.  of  red  metallic. 

Elm  Cottage  repairs.    The  old  chimney  repaired. 
Material  used : 

150  bricks,  1  bag  of  cement,  2  bags  of  sand. 

Oak  Cottage.    All  the  toilets  repaired,   the  shower  baths  rebuilt,  plas- 
tering and  lathing  required,  first  and  second  floors  repaired. 
Material  required : 

10  bags  of  cement.  5  barrels  of  sand,  100  bricks,  100  laths,  5  lbs.  of 

lath  nails,  1  bbl.  of  lime,  1  bag  of  plaster  paris,  4  bags  of 
scratch  plaster. 

Cherry  Cottage.    Toilets  and  shower  baths  repaired  ;  plastering  and  lathing 
done. 
Material  required : 

11  bags  of  cement,  19  bags  of  sand,  75  laths,  1  bbl.  of  lime,  i  bbl. 

of  plaster,  2  bags  of  scratch  plaster,  5  lbs.  of  lamp  black. 
The  Clothes-Room  in  Laundry  was  plastered  and  whitewashed.    The 

cement  floor  around  water  pipe  in  the  Dairy  was  repaired. 
Material  used : 

2  bags  of  cement,  4  bags  of  sand,  1}  bags  of  plaster,  1  bag  of  lime, 

1  bag  of  scratch  plaster,  50  laths,  2  lbs.  of  nails. 
The  tiling  on  the  Kitchen  floor  and  walls  was  reset  and  replaced. 
Material  required : 

250  tiles,  1  bag  of  white  Portland  cement,  1  bag  of  white  sand, 
1  bag  of  marble  dust,  1  bag  of  Atlas  cement,  3  lbs.  of  Venetis*) 
red,  ]  bag  of  scratch  plaster,  i  bbl.  of  lime,  2  cans  of  white 
enamel  paint. 
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Elevator  Shaft   was    concreted,    plastered,    and   whitewashed.     Th« 
boys'  wash-room,  clothes-room,  and  vegetable-room  were  also  white- 
washed. 
Material  used : 

1  bag  of  cement,  1  bag  of  scratch  plaster,  25  lbs.  of  lime,  lOi  lbs.  of 
plaster  of  paris,  60  laths. 
Pine  Cottage.    The  toilets  on  top  floor  of  Pine  Cottage  repaired.    Greneral 
repairs  throughout  building,  plastering,  repairing,  etc.    New  shower- 
baths  installed  on  first  floor. 


WORK  DONE  ON  THE  FARM  DURING  THE  YEAR  1917-18 


During  the  year  of  1917  and  1918  the  boys  were  employed  in  haying, 
cultivating,  and  harvesting  the  com  for  silage ;  harvesting  potatoes,  cutting 
ice,  cutting  wood,  hauling  manure  and  spreading  it  on  the  land,  hauling  coal 
from  the  side  track  to  the  coal  cellar,  spreading  lime  on  the  fields,  repairing 
fences,  removing  stone  from  some  old  fields,  pruning  the  orchards  and 
spraying  the  same,  plowing  in  the  fall  and  early  spring,  hauling  feed  and 
alfalfa  from  the  cars  to  the  bam,  repairing  roads.  In  fact  we  had  no  idle 
moments  here  during  the  severe  winter  just  passed.  Everyone  was 
employed.  Bbpthbr  Heney. 


The  New  York  Cathouc  Protectory  63 

PHYSICIAN'S  REPORT 

LiNCOLND ALE,  N.  Y. ,  June  30,  1918, 

To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory, 

Lincoln  Agricultural  School  Branch* 

Gentlemen  : 

I  herewith  render  my  report  for  the  year  ending  June  30, 
1918: 

LIEDICAL 

Adenitis 1 

Bronchitis 2 

Coryza ^ 1 

Dermatitis.'. 7 

Eczema 6 

Impetigo 1 

Mumps 1 

Pneumonia  (lobar) 2 

Quinsy 1 

Rheumatism 5 

Scabies 7 

Tinea  Circinata 1 

Tonsilitis 17 

Uiticaria 1 

SURGICAL 

Abscess 27 

Burn 1 

Contusion 3 

PlatPoot 1 

Fractures 3 

Furunculosis 1 

Gastro-Enteritis 4 

Impacted  Cerumen 1 

Osto  Myelitis 1 

Otitis  Media 1 

Sprain 8 

m 

Respectfully  submitted, 

Dr.  John  C.  Slawson, 

Attending  Physician. 
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DENTAL  DEPARTMENT  REPORT 

New  York,  June  3(»,  1918. 

To  the  Board  of  Managers  of 

The  New  York  Catholic  Protectory, 

Lincoln  Agricultural  School  Branch. 

Gentlemen: 

I  herewith  submit  my  report  for  the  year  ending  June  30, 
1918: 

Examinations ; 191 

Alloy  Fillings 387 

Phos.  Zinc  Fillings. 29 

Gutta  Percha  Fillings 3 

Root  Canal  Fillings 15 

Bridges 1 

Gold  Inlays 1 

Treatments 99 

Synthetic  Porcelain  Fillings 23 

Extractions , » 25 

Deciduous  Teeth  Extracted 39 

Regulating  Cases 5 

Bridge  Repair 1 

Gold  Inlay  Uses. > 1 

Cleaning  Teeth 127 

Respectfully  submitted, 

Dr.  John  R.  Lane, 

Dentist  to  School. 


MISCELLANEOUS 
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MONEYS  DONATED  TO  AND  RECEIVED 

BY 

The  New  York  Catholic  Protectory 

From  July  1,  1917,  to  June  30,  1918 


DONATIONS 


From  a  Manager $4,000.00 

Mr.  RichardB.  Aldcroftt 100.00 

Mr.  John  J.  PuUeyn 100.00 

Donation  U.  S.  Liberty  Bonds 10,000.00 

LEGACIES 
Estate  of  Cornelius  Cronin  to  St.  Philip's  Home. ....  $5,649.21 
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ANNUAL  DUES  OP  MANAGERS 

1917 

Mr.  MylesTiemey... $25.00 

Mr.  John  J.  Falahee 25.00 

Mr.  Michael  Coleman 25.00 

Mr.  Richard  O'Gorman 25.00 

Mr.  Louis  J.  de  Milhau 25.00 

Mr.  Edmund  J.  Curry 25.00 

Mr.  Thomas  P.  McAvoy 25.00 

Mr.  John  J.  Deery 25.00 

Mr.  Joseph  P.  Grace 25.00 

Mr.  George  6.  Robinson 25.00 

Mr.  Robert  Louis  Hoguet 25.00 

Mr.  WilUam  P.  Heide 25.00 

Mr.  William  H.  Hurst 25. 00 

Mr.  Gerald  M.  Borden 25. 00 

Mr.  James  Clarke 25.00 

Mr.  John  J.  PuUeyn 25.00 

Mr.  Charles  V.  Pomes 25.00 

Rt.  Rev.  Mgr.  Joseph  P.  Mooney 25.00 

Mr.  John  D.  Ryan .  25.00 

Mr.  Edward  P.  McManus 25.00 

Mr.  Prancis  J.  Quinlan 25.00 

Mr.  Alfred  J.  Amend 25.00 

Mr.  Albert  B.  Boardman 25.00 
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DONATIONS  TO  GIRLS'  DEPARTMENT 

June,  1918 

Mr.  Myles  Tiemey,  $100.00  for  Christmas  gifts. 
Mr.  Joseph  P.  Grace,  $100. 00  for  Christinas  gifts. 
Conron  Bros.  Co.,  $10.00  for  Christmas  gifts. 
Mr.  James  J.  Leavy,  $10.00  for  Christmas  gifts. 
Mrs.  Peter  Doelger,  100  lbs.  Candy. 
Mr.  John  Burke,  200  lbs.  Candy. 
International  Mfg.  Co.,  10  doz.  Handkerchiefs. 
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HOYEMENT  OF  POPULATIOll  DUBIN O  THE  YEAB  ENDDfa 

JUITE  30,  1918 

Boys       GIris 

Inmates  present  July  1,  1917 2,058      539       2,597 

Received  during  year  ending  June  30, 1918 1,887      266       2,153 

Total  number  cared  for  during  year 3,945      805       4,750 


Discharged  during  the  year  ending  June  30, 1918 1,852      211       2,063 

Remaining  June  30,  1918 2,093      594       2,687 

3,945      e05       4,750 


CiYii,  Condition  of  Chii«dren. 

Orphans 168 

Half  Orphans 1,115 

Both  Parents  Living 1,387 

Unknown 17 

2,687 

How  Supported. 

Wholly  by  Institution 41 

By  Relatives  and  Friends 21 

By  Counties 242 

By  Cities,  Towns  or  Villages 2,383 

Total 2.687 

RBI.ICION. 

Father        Mother        Child 

Catholic 2,597  2,641  2,684 

Hebrew 6  0  0 

Protestant 82  44  3 

Unknown 2  2  0 

2,687       2,687       2.687 
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The  number  of  Children  in  Institution,  June  30, 1917,  was  2,597 

RECEIVED  ON   COMMITMENTS 

Prom  New  York  City  (Courts) 1,354 

Prom  New  York  City  (Department  of  Public  Charities)   342 

Prom  Westchester  Co 100 

Prom  other  Counties 36 

Boarders  and  Pree 31 

Returned  from  Trial,  Hospital,  etc 290 

Total  cared  for  during  year 4,750 


Discharged  to  Parents  and  Guardians 6 

Discharged  to  Parents  and  Guardians  on  trial 1,297 

Discharged  to  Parents  and  Guardians  out  of  the  State    85 

Placed  in  Homes,  including  St.  Philip's  Home 259 

Returned  to  Court 358 

Transferred  to  other  Institutions 15 

Transferred  to  Hospitals 43 

Absconded 23 

Died ...       2 

Boarders  and  Pree,  discharged 26 

Remaining  in  Institution,  June  30,  1918 2,687 


4,750 
Of  whom  there  were 

Boys 1,829 

Girls '. 594 

Juniors    264 

2,687 
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Dr.  OOITDEirSED  GASH  AOOOinffT,  FBOM 


Balance  on  hand,  July  1,  1917 133,529.70 

Received  from  City  of  New  York $366,747.12 

Board  of  Education,  City  of  New  York  12,884.71 

Albany  County 631.38 

Dutchess  County 323.03 

City  of  Kingston 214.32 

Nassau  County 2,068.89 

Orange  County 165.76 

Schenectady  County 230.55 

Suffolk  County 641.57 

Westchester  County 27,982.10 

Parents  and  Guardians,  for  Support 

of  Children 2,210.92 

Proceeds  from  Bonds  and  Mortgages 

paid  in  during  year 1,710.00 

Interest  on  Mortgages  Receivable ....  1,946. 12 

Deposits 128.26 

Liberty  Bonds 200.00 

Discounts  and  Allowances  on  Bills, 

Rebates,  etc 577.82 

Sale  of  Supplies,  Old  Material,  etc.,  1,283.44 

**     **  DairyStock 2,080.67 

Donation,  Mr.  Richard  B.  Aldcroftt  100.00 

Prom  a  Manager 4,000.00 

Mr.  John  J.  PuUeyn 100.00 

Annual  Dues 575.00 

Temporary  Loan  from  a  Manager...  5,000.00 
Legacy   from   Estate  cf  Cornelius 

Cronin  (for  St.  Philip's  Home) 5,649.21  $437,450.87 


ft         «< 

If  4< 


If 
f  f 


Donation,  U.  S.  Liberty  Bonds 10,000.00 


$480,980.57 
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Or. 


By  Interest  on  Mortgage  Debt $21,150.00 

'*  Equitable  Trust  Co.,  Acct.  Note 10,000.00 

**  Interest  on  Notes  Payable 6,756.80 

"  Bills  contracted  prior  to  July  1,  1917,  and  paid  since 35,852.59 

"  Annual  Expenses  of   Institution,  Boys'  and  Girls'  Depart- 
ments at   Westchester,    and  Lincoln  Agricultural    School 

at  Lincolndale,  N.  Y 390,607.03 

(464,366.42 

Cash  on  hand 6,614.15 

U.  S.  Liberty  Bonds  on  hand 10,000.00 


$480,980.57 


USTOF 


Children  Remaining  in  the  Institution 


JULY  1,  1918 

AND  OF 


Children  Received  During  the  Year 


FROM 

JULY  1,  1917 

TO 

JULY  1.  1918 


LIST  OF  BOYS 
I I 
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I  HBRBBY  GIVB,  DBVIS«  AND  BBQU«ATH  UntO  the  NEW  YORK 


CATHOLIC  PROTECTORY. 


(ffiBte  state  the  amoant  of  Moner  or  dMcribe  tfa*  Property,  if  Beel  Estate.) 


to  have  and  to  hold  unto  said  Society  forever,  for  the  purposes 
for  which  it  is  incorporated,  or  for  any  other  purposes  which  it 

may  hereafter  be  authorized  to  accomplish. 
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